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DECISION

Petitioner (the district) app eals from the decision of an i mpartial hearing officer which
found that it failed to offer an  appropriate educational program to respondent's (the parent' s)
daughter and ordered it to reim burse the parent for her daughter' s tuition costs at the Cooke
Center Academ y (Cooke) for the 2010-11 schooly  ear. The parent cross-appeals from the
impartial hearing officer's decision to the exten t that he did not reach ce rtain determinations on
issues raised in the due process complaint notice. The ap peal must be sustained in part. The
cross-appeal must be sustained in part.

At the time of the impartial hearing, the student was attending eleventh grade in a 10:1+1
class at Cooke and receiving related services (Tr. pp. 250, 293, 325-26, 562; Parent Exs. A at pp.
1-2; K; M at p. 1). Cooke is described in the hearing record as a high school for special
education students with moderate to severe cognitive impairments, speech and language deficits,
and social impairm ents or imm aturity (Tr. pp. 281, 287). Cooke has not been approved by the
Commissioner of Education as a school with which  districts may contract to instruct students
with disabilities (see 8 NYCRR 200.1[d], 200.7). The student' s eligibility for special education
and related services as a student with a speech or language im pairment is not in d ispute in this
appeal (Parent Ex. C at p. 1; see 34 C.F.R. § 300.8[c][11]; 8 NYCRR 200.1[zz][11]).
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Background

The student received a diagnosis of hydrocephalus at birth which required that a shunt be
placed in her head to relieve the accum ulation of excessive cerebrospinal fluid in her brain, an d
she has undergone nine related su  rgeries (Parent Exs. A at p. 2; E at p. 3). The student's
performance on a 2008 administration of the Wechsler Abbreviated Scale of Intelligence (WASI)
reflected a full scale IQ of 73, in the borderlin e range of functioning (Parent Ex. F at p. 1). The
student presents with mild to moderate cognitive im pairments in various dom ains and exhibits
significant deficits in all areas of academ ic functioning, although her classroom functioning is
reported to be stronger than her performance on standardized tests (Tr. p. 289; Parent Ex. C at p.
3). The student has difficulty with tracki  ng (keeping her place when solving problem s or
copying from the board), short term memory, and retention of m aterial (Parent Ex. C at p. 3).
She demonstrates a lim ited vocabulary; difficulty with higher level th inking and writing skills;
and difficulty in proper use of grammar, = mechanics, and paragraph developm ent (id.). Her
interpersonal skills are reportedly good although she demonstrates some social immaturity (Tr. p.
289). The student' s deficits in speech-language processing and short and long term  me mory
seriously affect the student's academic performance (id.).

The hearing record reflects that the stude nt attended public school from fourth through
sixth grade and that during that  time she received specia 1 edu cation teacher support services
(SETSS) (Parent Ex. E at p. 2).! During her seventh grade year (2007-08), the student attended a
private school and its after school program , and did not receive the services on her then-current
individualized education program (IEP) (id.).> The student attended Cooke for ninth and tenth
grade (2008 -09 and 2009-10), and received speech-1 anguage therap y and counseling serv ices
(Parent Exs. D; E at pp. 1-2; F atp. 1; N atp. 17).

On December 15, 2009, the student was observe d by a district special education teacher
in her tenth grade Englis h language arts (ELA) class at Cooke as part o f the annual Comm ittee
on Special Education (CSE) review process (Parent Ex. D). The observation report reflected that
the student was able to follow along in her book as  the teacher read and that she was able to
respond in a very soft voice, wi  th generally appropriate answer s w hen the teacher directed
questions to her ( id.). The student was noted to have read  fluently and with som e expression
when it was her tu rn to read (id.). Her teach er reported that th e stud ent participated in class
lessons and did the assigned readings ( id.). During the observation, the student reportedly
engaged in off-topic dialogue with a classm ate and responded to her teacher' s redirection with a
"snippy attitude" (id.). The teacher indicated th at the student's behavior dur ing the observation
was typical f or her, and conf irmed that at times the stude nt "disp lay[ed] som e attitud " and
engaged in distracting behaviors with one of her male peers (id.).

! The hearing record reflects that the student repeated fourth grade in the public school (Parent Ex. E at p. 2).

2 Although the hearing record reflects that the student was in seventh grade during the 2007-08 school year, it
also reflects that she was in ninth grade in September 2008 (see Parent Exs. E at pp. 1-2; F at p. 1).



The student's performance during the first a nd second trim ester in tenth grade at Cooke
was reflected in a progress report dated February 2010 (P arent Ex. N ). It reflected that the
student prim arily received rati ngs of "2" (indicating that th e stud ent dem onstrated p artial
understanding expected at her instructional level) in all academic subjects and that she primarily
received ratings of "A" (always) or "U" (usually) regarding her ability to demonstrate appropriate
"student skills" su ch as working collabo ratively with peers, participating in class d iscussions,
completing homework timely, following directions, and organizing class m aterials (id. at pp. 1-
8). The student' s performance in nonacadem ic classes in cluding social skills, lang uage skills,
travel training, and health was reflected with consistently higher ratings of "3" (student
demonstrates an understanding at  her instructional  level with support) and "4" (student
demonstrates an independent understanding ex pected at her instructional level) ( id. at pp. 9-11,
13). Teacher comm ents included in the progre ss re port reflected the following: in ELA, the
student demonstrated only the m  inimum required of her in class and at tim  es engaged in
distracting side conversations, although she usually tu rned homework in on tim e, worked wel |
with peers in cooperative learning opportunities, and helped classmates in organizing their work;
in writing, she showed great progress in her use of grammar, punctuation, and capitalization; in
earth science 2, she had dem onstrated improvement in the quality of her hom ework but required
a great deal of practice using coordinates and  degrees to locate places on a globe and needed
constant prompting to refrain from talking during class and to focus on the material presented; in
travel training, the student had demonstrated good class participa tion and ability to com plete
tasks; and in art, although she initially had difficulty focusing, the student enjoyed and was proud
of her completed projects (id. at pp. 1-2, 7-8, 12, 15).

On March 26, 2010, the CSE convened for an annual review of the student and to
develop an IEP for the 2010-11 sch ool year (Tr. pp. 425-26, 446; Pa rent Ex. C atp. 1). The
meeting was attended by a district  spec ial ed ucation tea cher who also served as the district
representative, a district schoo 1 psychologist, a distri  ct social worker, the parent, and an
additional parent m ember (Parent Ex. C at p. 2). The student' s math and ELA teachers from
Cooke, and the assistant head of sc hool also attended via telephone (id.). The March 2010 CSE
discussed the student's needs and developed a stat ement of present levels of perform ance in the
areas of academ ic and social/em otional performance, and in h ealth and physical developm ent
(Dist. Ex. 1 at pp. 1-2; Parent Ex. C at pp. 3-6). The CSE de veloped and reviewed 13 annual
goals to address the student's needs in reading comprehension, vocabulary, mathematics, written
expression, transition skills, receptive and expressive language skills, and social skills (Dist. Ex.
1 atp. 1; Parent Ex. C at pp. 7-10). The CSE al so reviewed the student's academic management
needs and recomm ended the provisions of sma 11 group instruction, dire ctions repeated and
rephrased as needed, use of graphic organizers/chart/graphs, auditory and visual cues, checklists,
and scaffolding, and redirection to tasks (Dist. Ex. 1 at p. 2; Parent Ex. C at p. 4). The student's
social/emotional management needs as reflected in the IEP included sm all group instruction and
positive rein forcement for on-task b ehavior (Parent Ex. C at p. 5). The IEP ref lected that the
student had a shunt in her head and noted her need to b e careful when engaging in physical
activities, but did not indicate that the student required health /physical management needs (id. at
p. 6). The CSE also reviewed and continued  the student's testing accommodations including
extended time-double time with five-m inute breaks as needed, questions read aloud that do not
measure reading com prehension, calculator permitted except on tes ts measuring c omputational
skills, and directions read and reread aloud (Dist. Exs. 1 at p. 2; 3 at p. 14; Parent Ex. C at p. 13).



The March 2010 CSE determ ined that the st udent was eligible for special education
programs and services as a student with a sp  eech or lang uage im pairment and recommended
placement in a 15:1 special class in a community school for English, math, social studies, foreign
language, and science (Parent Ex. C at pp. 1, 15).  The CSE m odified the student's previously
recommended speech-language services from two 45-minute sessions in a group of three to two
45-minute sessions in a group of fi ve per week, and added counse ling services of one 45-minute
individual and one 45-minute group (of 4) session per week (id. at p. 13). The resultant IEP also
reflected an updated transition plan and that th e student's diploma objective was changed from a
Regents diploma to an IEP diplom a (Dist. Exs. 1 at p. 2; 3 at p. 15; Parent Ex. C at pp. 14-15).
The IEP reflected that a 12:1+1  special class in a specialized "prog ram" was considered as a
placement for the student but was deemed too restrictive for the student (Parent Ex. C at p. 12).

On August 3, 2010, the parent signed a contr act enrolling the student at Cooke for the
2010-11 school year (Parent Ex. I). On August 24, 2010, the parent sent a letter to the district
notifying it of her intent to re-enroll the student at Cooke for the 2010-11 school year and to seek
direct payment from the district for the student's tuition at Cooke (Parent Ex. P). In her letter, the
parent stated that the March 2010 IEP was not de signed to meet the student's special education
needs because th e IE P failed to adequately a ddress th e stud ent's trans ition n eeds and th e
recommended 15:1 special clas s placem ent woul d not provide the student with sufficient
academic and social/emotional support to address her cognitive and speech-langu age delays (id.
atp. 1). The parent also indicated that she had visited the particular school building to which the
district assigned the student to attend for the  2010-11 school year and determined that it was
inappropriate due to concerns about the school's ability to meet the student's transition needs and
the student's safety in a large school setting (id. at pp. 1-2).

Due Process Complaint Notice

The parent filed a due process com plaint notice dated February 16, 2011 asserting that
the district failed to offer the student a free appropriate public education (FAPE) for the 2010-11
school year (Parent Ex. A). The parent allege d that the March 2010 CSE's recomm endation that
the student be placed in a 15:1 special class in a community school was not appropriate because
the student required a h igher le vel of individual at tention and academ ic support and the CSE
made the 15:1 placement recommendation over the objection of the parent and the student's then-
current private school staff members (id. at p. 2). She further asserted that the district failed to
adequately evaluate and address the student' s needs as they related to transitioning f rom school
to post-school activities because it failed to conduct a current vocational assessment and failed to
include an adequate description of the student's transition needs, appropriate goals, and transition
services into the student's IEP (id. at pp. 2-3). According to the parent, the March 2010 IEP does
not adequately describe the student' s health and physical m anagement needs and assigns no
responsibility to district officials for ensuring the student is not placed at risk of head trauma (id.
at p. 3). The parent further argued that the as signed school would not m eet the student's special
education needs becaus e it would not provide he r with a 15:1 special cl ass placement for all
academic subjects as m andated in her IEP, w ould not m eet the student' s tra nsition n eeds
including her need for travel training as documented in her IEP, and would not meet the student's
health and safety needs (id. at pp. 2-3). The parent stated th at upon timely written notice to the



district, she had reenrolled the st udent in Cooke for the 2010-11 sc hool year to ensure that the
student received an appropriate education (id. at p. 3). As a remedy, the parent requested that the
district pay for the student's tuition to Cooke for the 2010-11 school year (id. at p. 4).

Impartial Hearing Officer Decision

The impartial hearing convened on April 28, 2011 and concluded on June 9, 2011, after
four days of proceedings (Tr. pp. 1-590). By decision dated July 27, 2011, the im partial hearing
officer found that the district failed to offer the student a FAPE for the 2010-11 school year (IHO
Decision at pp. 9-12). First, the impartial hearing officer found a procedural error with respect to
the composition of the CSE because the district special education teacher at the March 26, 2010
CSE meeting was not the student's teacher during either the 2009-10 or 2010-11 school years (id.
atp. 9). H e also stated that although there =~ were two special educati on teachers from Cooke
present at the March 26, 2010 CSE m eeting, neither participated for the en tire duration of the
meeting or were involved in determ ining the student's special education program (id. at p. 10).
However, the im partial hearing officer found that the lack of a proper special education teacher
at the March 2010 CSE meeting did not rise to the level of a denial of a FAPE (id.).

The im partial hearing officer found that th  ere was a denial of a FAPE because the
recommended 15:1 placem ent was insufficient to m eet th e studen t's special edu cation n eeds
(IHO Decision at p. 11). He noted t hat both the parent and assistant head of Cooke appeared to
have strenuously objected to the recommended 15: 1 placement and expressed concerns that the
student needed m ore individual a ttention and assistance than coul d be provided in that setting
(id. at p. 10). The impartial hearing officer also noted that the district's acknowledgment that the
15:1 placement was the sm allest setting that could be recom mended without placing the student
in a District 75 setting that was for students with  disabilities far m ore severe than those of the
student, but stated that does not render the recommendation for a 15:1 appropriate for the student
(id. at p. 11). The i mpartial hearing officer gave weight to the testim ony of the witnesses from
Cooke because they interacted with the student  daily an d were intim ately fa miliar with th e
student's deficits and abilities, as opposed to the district m embers of the CSE who were lacking
familiarity with the student or the manner in which she learned (id. at pp. 10-11).

Regarding the assigned school, the im partial hearing office r also noted that he was
impressed by the professionalism of the special education teachers who testified on behalf of the
district, but found their testim ony to be com promised by the fact that neither witness had ever
met the stu dent and they were personally unfamiliar with the deg ree of her ne eds and d eficits
(IHO Decision at p. 11). The impartial hearing officer rejected the opinions of the district special
education teachers that the student was sufficiently like the other students in the 15:1 classes and
could have received an appropria te education in such a setting ( id. at p. 12). The im partial
hearing officer also found the assigned scho ol inapprop riate because classes focused on
preparing students for taking State RCT examinations, however the student had not yet taken and
failed a Reg ents examination in m ath which wa s a pre requisite for taking the RCT exam (id.).
He further noted that the assign ed school did not offer Spanish in a 15:1 setting and that the
student would have to either go into a general edu cation setting or take an online course for that
subject, neither of which complied with the mandate in the student's March 26, 2010 IEP (id.).



The im partial hearing officer found that the parent met her burden of establishing the
appropriateness of Cooke for the student fo r the 2010-11 school year (IH O Decision at pp. 12-
13). In making this finding, he noted the size of the school and the clas sroom student-to-teacher
ratios, that the student was m aking progress in her programs although the level of her academ ic
work remains low but consistent with her defi cits, a vocational program offered by Cooke, and
internships in which the student had successfully participated (id.). The impartial hearing officer
also found that there was noth ing in the reco rd that would m ilitate against the p arent being
entitled to the relief sought in her due process complaint notice (id. at pp. 13-14). The im partial
hearing officer ordered the dis trict to pay C ooke for the stu dent's tuition for the 2010-11 schoo |
year (id. at p. 15).

Appeal for State-Level Review

This appeal by the district ensued. The distri ct alleges that the im partial hearing officer
erred in finding that it faile d to offer the student a FAPE for the 2010-11 school year. The
district alleges that the recomm ended 15:1 specia | class would have provided the student with
sufficient individualized attention while allowing her to interact with nondisabled students in the
least res trictive env ironment (LRE) ; that th e class was designed to ad dress below grade-level
performance; and that the IEP contained nu merous measures to address the student' s
distractability, including small group instruction, repetition and rephrasing of directions, graphic
organizers/charts/graphs, redi rection to task, auditory a nd visual cues, checklis  ts, and
scaffolding. The district further alleges that the impartial hearing offi cer improperly found that
none of the district' s CSE m embers had personal knowledge of the student , as the district' s
special edu cation teach er conducted a classro om observation of the student and  there is no
requirement that CSE m embers be personally acquainted w ith a stud ent. Fu rther, the district
argues that because the student attends a private school, the district does not have th e same level
of personal knowledge of the student as the private school teachers and the CSE was not required
to defer to the opinions of the parent or staff from Cooke.

The district alleged that there is no denial of a FAPE for a failure to implement a program
where the student does not attend the program . The district alleged as an alternativ e argument
that the assigned school was appropriate even though the student never attended because the
recommended m ath class would have benefited the student by providing her with practice in
reading and understanding word problem s, which we re her m ajor m ath deficits, and that the
recommended program's online Spanish course w ould have afforded the student the opportunity
to work at her own pace under the supervision of a 1:1 teacher and that a deviation to the online
course from the IEP prescribed 15:1 Spanish class would not have precluded the student from the
opportunity to receive educational benefit.

The district alleged that equitable consid erations do not favor th e parent because she
enrolled the student at Cooke prior to visiting the assigned school and voiced concerns about the
student's safety in the assigned school but permits the student to ride mass transit alone on a daily
basis while attending Cooke. The district seeks an annulment of the impartial hearing officer' s
July 27,2011 decision ordering the district to pay the student's tuition at Cooke for the 2010-11
school year.



The parent submitted an answer in which she denies many of the substantive allegations
in the petition and alleg es that the impartial hearing officer correctly determined that the district
failed to offer the student a FAPE for the 2010-11 school year. Specifica lly, the parent alleges
that the im partial hearing officer correctly determined that the recomm ended 15:1 s pecial class
was insufficient to meet the student's special education needs; that the impartial hearing officer's
oversight in finding that none of the district CS E members had met the student when one had
done an observation of the student did not undul y influence the im partial hearing officer' s
decision as to whether the district offered a FA  PE; that the im partial hearing officer is not
obligated to accept the district's opinion regarding the appropriateness of the student's IEP and it
was within the im partial hearing officer' s disc retion to credit the testimony of the parent' s
witnesses over the district's witnesses; and that it was the district's burden to demonstrate that the
recommended 15:1 special class offered sufficient support to address the student' s needs and it
did not m eet that burden. Additi onally, the parent alleges that the district did not appeal the
impartial hearing officer's decision to reject the opinions of district witnesses that the student was
sufficiently like o ther students in the recomm ended 15:1 classes and could have received an
appropriate education in that setting, and as  such the de termination by the im partial hearing
officer is final and binding on the parties.

The parent cross-appeals the impartial hearing officer's decision to the extent that he did
not (1) reac h a determ ination reg arding the dis trict's inability to im plement the student' s IEP
mandated services, (2) extend his ruling regarding the district's focus on RCT preparation to the
recommended ELA class, (3) reach an overall fi nding that the assigned school was inappropriate
for the student, (4) determ ine whether the district properly evalua ted and addressed the student's
transition n eeds, and (5) determ ine whether the district properly identif ied and addressed the
student's health needs. The parent asserts that the district could not fully implement the student's
IEP and that such implementation failure was material and resulted in the denial of a FAPE. The
parent further alleges that the district did not complete an appropriate transition assessment of the
student, and that the student' s IEP did notset forth adequate transition goals or adequately
describe the student's transition needs or servic es that she would receiv e for the 2010-11 school
year. The parent also alleg es that the student' s IEP and recomm ended placem ent were not
appropriate with respect to the student' s health needs and, specifically, that the IEP did not
indicate the student' s health/physical m anagement needs or assignre  sponsibility to school
officials for ensuring that the student was not placed at risk of head trauma. The parent furth er
alleges that the student was recommended for placement in a large high school where she woul d
have attended gym class with up to 50 other st udents and been exposed to hallways w here 3,000
students change class simultaneously.

Regarding e quitable con siderations, the paren t alleges that they favor her and that the
impartial hearing officer properl y awarded tuition reim bursement. Specifically, the parent
alleges that she signed the Cooke enrollm ent contract on the sam e day in August 2010 that she
visited the assigned school, but that it was none  theless reasonable for her to sign the Cooke
enrollment contract either before or after vis iting the assigned school. She also alleges that th e
district's argument that she e xpressed health-related safety ¢ oncerns about the assigned school
allegedly before she saw students in session at th e assigned school and despite the fact that the
student rides mass transit to school is unfounded. The parent alleges that she cooperated with the
district, advised the district a bout her concerns regarding the student's education, and did not



prevent the district from offeri ng the student a F APE. The parent requests that a State Review
Officer dism iss the district' s appeal and uphold the im partial hearing officer' s de cision in its
entirety.

The district submitted a reply and answer to the parent's cross appeal. The district alleges
that the par ent's cla im that the impartial hear ing officer' s rejection of the district witnesses'
opinions is final and binding upon the parties is ~ without merit because the im partial hearing
officer's statem ent that he rejected the teacher 's opinions that the student was sufficiently like
other students in those classes and could have received an appropriate education in such a setting
is not a finding, conclusion or orde r required to be identified fo r appeal under State regulations
and was not the basis for the im partial hearing offi cer's determination that the dis trict failed to
offer the student a FAPE. Addition ally, the district alleges that the district specifically objected
to the im partial hearing officer's determination that the district recomm ended 15:1 class would
not provide the student with a FAPE and the impar tial hearing officer's rejection of the district
witnesses on the grounds that they were not personally acquainted with the student is not
required nor practicable where the student attends private school.

The district also alleges that the parent did not separately set out the allegations of her
cross-appeal but rather intertwined them with th e allegations of her answer, and generally denies
many of the allegations contained in the parent's answer. The district specifically denies that the
impartial hearing officer failed to make findings on parent's claims that (1) the ina bility of the
assigned school to provide a 15:1 foreign language class was a material failure to implement the
student's IE P and a mounted to a denial of a  FAPE; (2) the preparation for the RCT of the
proposed ELA class and the requirem ent for Regent s testing before taking the RCT tests at the
assigned school were inappropriate for the st udent; (3) the assigned school was overall
inappropriate for the student; (4) the district di ~ d not properly address the student' s transition
needs; and (5) the d istrict did not properly address the student' s health needs. The district
maintains its request for an a nnulment of the impartial hearing officer's July 27, 2011 decision
and a determ ination that it offered the stude  nt a FAPE for the 2010-11 school year or,
alternatively, that equitable considerations do not favor the parent.

Applicable Standards

Two purposes of the Individuals with Di  sabilities Education Act (IDEA) (20 U.S.C.
§§ 1400-1482) are (1) to ensure that students with disabilities have available to them a FAPE that
emphasizes special edu cation and related serv ices designed to m eet their unique needs and
prepare them for further education, em ployment, and independent living; a nd (2) to ensure th at
the rights of students with disabilities and pa  rents of such students ar e protected (20 U.S.C.
§ 1400[d][1][A]-[B]; see generally Forest Grove v. T.A. , 129 S. Ct. 2484, 2491 [2009]; Bd. of
Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; Cerra v. Pawling Cent. Sch. Dist. , 427 F.3d 186, 192 [2d Cir.
2005]). While school districts  are required to com ply with all ID EA procedures, not all




procedural errors render an IEP le gally inadequate under the IDEA ( A.C. v. Bd. of Educ. , 553
F.3d 165, 172 [2d Cir. 2009]; Grim v. Rhinebeck Cent. Sch. Dist. , 346 F.3d 377, 381 [2d Cir .
2003]; Perricelli v. Carmel Cent. Sch. Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).
Under the IDEA, if a procedural violation is al leged, an adm inistrative officer m ay find that a
student did not receiv e a FAPE only if the pro cedural inadequacies (a) im peded the student's
right to a F APE, (b) significantly impeded the parents' opportunity to participate in the decision-
making process regarding the provisi on of a FAPE to the stu dent, or (c) caused a deprivation of
educational benefits (20 U. S.C. § 1415[f][3][E][ii]; 34 C. F.R.§ 300.513[a][2]; 8 NYCRR
200.5[j][4][ii]; Winkelman v. Parma City Sch. Dist., 550 U.S. 516, 525-26 [2007]; A.H. v. Dep't
of Educ., 2010 W L 3242234 at *2 [2d Cir. Aug. 16,2010]; E.H.v. Bd. of Educ. , 2008 WL
3930028, at *7 [N.D.N.Y. Aug. 21, 2008]; Matrejek v. Brewster Cent. Sch. Dist. , 471 F. Supp.
2d 415, 419 [S.D.N.Y. 2007] aff'd, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an im partial hearing officer's decision must be m ade
on substantive grounds based on a determ ination of whether the student received a FAPE (20
U.S.C. § 1415[f][3][E][i]). A  school district offers a FA  PE "by providing personalized
instruction with sufficient support services to permit the child to benefit educationally from that
instruction" ( Rowley, 458 U.S. at 203). However, the "IDEA does not itself articulate any
specific level of educational benefits that must be provided through an IEP" (Walczak v. Florida
Union Free Sch. Dist. , 142 F.3d 119, 130 [2d Cir. 1998]; see Rowley, 458 U.S. at 189). The
statute ensures an "appropriate " education, "not one that provi  des everything that m ight be
thought desirable by loving parents" ( Walczak, 142 F.3d at 132, quoting Tucker v. Bay Shore
Union Free Sch. Dist., 873 F.2d 563, 567 [2d Ci r. 1989] [citations omitted]; see Grim, 346 F.3d
at 379). Addition ally, school districts are no t required to "m aximize" the potential of students
with disabilities (Rowley, 458 U.S. at 189, 199; Grim, 346 F.3d at 379; Walczak, 142 F.3d at
132). Nonetheless, a school distri ct must provide "an IEP that is 'likely to produce progress, not
regression,’ and . . . affords the student with an opportunity greater  than m ere ' trivial
advancement' (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citations omitted]; see
P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 2008]; Perricelli, 2007 WL 465211,
at *15). The IEP must be "reasonably calculated to provide some 'meaningful’ benefit" (Mrs. B.
v. Milford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 1997]; see Rowley, 458 U.S. at 192). The
student's recommended program must also be provided in the LR E (20 U.S.C. § 1412[a][5][A];
34 C.F.R. §§ 300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington,
546 F.3d at 114; Gagliardo v. Arlington Cent. Sch. Dist. , 489 F.3d 105, 108 [2d Cir. 2007];
Walczak, 142 F.3d at 132; E.G. v. City Sch. Dist. of New Rochelle , 606 F. Supp. 2d 384, 388
[S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).

An appropriate educational program begins with an IEP that accurately reflects the results
of evaluations to identify the student' sneeds (34 C.F.R. § 300.320[a][1]; s NYCR R
200.4[d][2][i]; Tarlowe v. Dep't of Educ. , 2008 W L 2736027, at *6 [S.D.N.Y. Jul y 3, 2008]),
establishes annual goa Is re lated to those ne eds (34 C.F.R.§ 300.320[a][2]; 8 NYCRR
200.4[d][2][1ii]), and provides for th e use of appropriate s pecial e ducation services (34 C.F.R.
§ 300.320[a][4]; 8 NY CRR 200.4[d][2][v]; see Application of the Dep' t of Educ. , Appeal No.
07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of the Dep't of
Educ., Appeal No. 06-029;  Application of a Child with a Disability , Appeal N o. 04-046;
Application of a Child with a Dis _ability, Appeal No. 02-014; Application of a Child with a




Disability, Appeal No. 01-095; Application of a Child Suspected of Having a Disability, Appeal
No. 93-9).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services selected by the paren ts
were appropriate, and equitable consid erations support the parents' claim (Florence County Sch.
Dist. Four v. Carter , 510 U.S. 7 [1993]; Sch. Comm. of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]). In Burlington, the Court found that Congr  ess intended retroactive
reimbursement to parents by school officials as an available rem edy in a proper case under the
IDEA (471 U.S. at 370-71; Gagliardo, 489 F.3d at 111; Cerra, 427 F.3d at 192).
"Reimbursement merely requires [a district] to belatedly pay expenses that it should have paid all
along and would have borne in the first instance" had it offered the student a FAPE ( Burlington,
471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 34 C.F.R. § 300.148).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim  bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see M.P.G. v. New
York City Dep't of Educ., 2010 WL 3398256, at *7 [S.D.N.Y. Aug. 27, 2010]).

Discussion
Unappealed Determinations - Finality

As an initial m atter, I will addres s the parent's allegation that the district did not ap peal
the impartial hearing officer's decision to reject the opinions offered by district witnesses, and as
such that d etermination has becom e by the im partial hearing officer is final and binding on the
parties. The district asserts that the parent's allegation is without merit.

A petition f or review must com ply with section 279.4(a) of the Regulations of  the
Commissioner of Education, which provides, in pertinent part, th at: "[t]he petition for review
shall clearly indicate the reasons  for challe nging the impartial hearing officer' s decision,
identifying the findings, conclusions and orders to which exceptions are taken, and shall indicate
what relief should be granted by the State Review Officer to the petitioner" (§ NYCR R
279.4[a]). I find that the im partial hearing officer's rejection of the opinions of district witnesses
and the grounds therefore was suffi ciently raised by the district.  * Accordingly, those

* The i mpartial hearing officer stated that he was "far more persuaded by the o pinions of those who daily
interact with [th e] [s]tudent and are i ntimately fa miliar with her deficits an d ab ilities, as opposed to tho se
members of the [CSE], none of whom have ever met [the] [s]tudent or had any personal familiarity with her or
the manner in which [the] [s]tudent learned, except for the information gathered from those who taught [the]
[s]tudent ot the rep orts provided by them," and that while noting the professionalism of't he district special
education teachers, found "their tes timony com promised by t he fact that neither witness had ever met [the]
[s]tudent and so were personally unfamiliar with the degree of her needs and deficits" (IHO Dec. at p. 11).
While the IDEA requires that students with disabilities have available to them a sp ecial education and related
services designed to meet their unique needs, there is no requirement that every member of the CSE have a high
degree of personal familiarity with the student (see 20 U.S.C. §§ 1400-1482; see also 34 C.F.R. 300.116[a][1]; 8
NYCRR 200.3[a][1]). I also note that the parent in this matter o pted to enroll the student in a priv ate school,
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determinations by the im partial hearing of ficer willb e conside red herein (34 C.F.R.
§ 300.514[a]; 8 NYCRR 200.5[5][5][V]).

Also, I note that neither party appealed the determination of the impartial hearing officer
that the failure of the March 2010 CSE to ha  ve the student' s special education teacher as a
member of the comm ittee was a p rocedural error but did not rise to the level of a denial of a
FAPE; thus, that determination is f inal and bi nding on the parties and will not be reviewed on
appeal (34 C.F.R. § 300.514[a]; 8 NYCRR 200.5[j][5][V]; see Pet. at n.4). Further, neither party
appealed the im partial hearing officer's determination that Cooke was an approp riate placement
for the student for the 2010-11 sc hool year; thus, that determ ination is final and binding on the
parties and will not be reviewed on appeal (34 C.F.R. § 300.514[a]; 8 NYCRR 200.5[F1[51[V])-

March 2010 IEP

Turning now to the March 26, 2010 IEP, the h earing record reflects that th e March 26,
2010 CSE developed the present levels of academic performance and functional levels contained
in the IEP based on the progress reports from Cooke and the input of the student's then-current
Cooke math and ELA teachers during the CSE meeting (Tr. pp. 384-85, 432, 438; Dist. Ex. 1 at
p. 1; Parent Ex. N at pp. 1-10). * Testim ony by the district repr esentative at the CSE m eeting
indicated that the CSE develope d academic management strategies, which strategies addressed
the student's distractibility, short term memory, and retention of material, and developed goals to
address the needs of the student that were id entified in her pres ent lev els of academ ic
performance (Tr. p. 433, 441-42; Dist . Ex. 1 at pp. 1-2; Parent Ex. C atp. 4). A review of the
goals and objectives on the IEP reveals that they are linked to the student' s deficits as described
in the present levels of academic performance (see Parent Ex. C at p. 3; see also Parent Ex. C at

pp. 7-8).

The student's present level of social/em otional performance was also developed based on
the descrip tion of the student' s behavior by he r then-current teachers du ring the CSE m eeting
(Tr. p. 433; Dist. Ex. 1 at pp. 1-2). The IEP indicated that the stude nt's behavior differed in her
various classes, that she tended to be chatty and distracted especially in classes that included her
preferred group of friends, but th at her ability to pay attenti on im proved after a few prom pts
(Parent Ex. C at p. 5; see Parent Ex. N at pp. 1, 8). The IEP also indicated that the student had
typical peer relations and that he r behavior did not seriously inte rfere with instruction and could
be addres sed by the special edu  cation teach er (Parent Ex. C at p. 5). The student' S
social/emotional needs were addres sed via the social/emotional management strategies reflected
in the IEP including small group instruction and positive reinforcement for on task behavior (id.).
Testimony by the district representative indicate  d that the CSE also addressed the student' s
social/emotional deficits with the recommendation for individual and group counseling services,
and a corresponding counseling goal that focused on increasing the student' s ability to identify

thereby contributing to the lack of personal familiarity with the student by the CSE and the enhanced personal
familiarity with the student by the staff at Cooke.

* Testimony by the stude nt's math teacher from Cooke reflected that the st udent's math instructional level was

reported to be at a 2.5 grade level at the CSE meeting and that the 4.5 grade equivalent reflected on the IEP was
indicative of the instructional level in the student's classroom at Cooke (Tr. p. 386; Parent Ex. C at p. 3).
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and explore her feelings, developing strategies concerning her disability, and self-advocating (Tr.
pp- 433-34; Dist. Ex. 1 at p. 2; Parent Ex. C at pp. 5, 9, 13).

The parent contends in her cross-appeal th at the student' s IEP wa s not appropriate with
respect to the student' s health needs because no health and physical m anagement needs were
included in the student's IEP and no school official was assigned re sponsibility for ensuring that
the student was not placed at risk of head traum a. The student's IEP specifically states that the
student "was born with hydrocephalu s and has a vp shunt in her head " (Parent Ex. C at p. 6). It
further states that the student has had nine surg eries and "needs to be careful when engaging in
physical activities" (id.). The h earing record reflects that this information was provided by the
parent (Tr. p. 434-35). Testimony by the district representative indicated that the CSE had asked
the parent if the student require d any further lim itations due to her condition and that the parent
indicated that the student was aware of it, and that there was no need to put anything else into the
IEP regarding her condition (Tr. p. 446). The assistant head of school and the physical education
teacher at C ooke testified that the student had pr eviously demonstrated ab ility to participate in
cheerleading and track (Tr. pp. 362, 553). Based on the foregoing, I fi nd that the hearing record
does not support that the student required additional health and physical management needs to be
noted on her IEP, and find that the IEP as it relates to th e student' s health and physical
development was appropriate for the student.

Recommended 15:1 Placement

I now tu rn to th e parties' dispute regarding the approp riateness of th e recomm ended
placement for the s tudent. The hearing reco rd reflects that th e recommended 15:1 placem ent
would address the student's below grade lev el functioning in reading, writing, and math (Tr. pp.
438-39). Testimony by the district representative indicated that the profile of students in a 15:1
class is very sim ilar to the profile of the stude nt in the ins tant case, and that th e 15:1 teach er
would break the students into sm all groups in reading, writing, and m ath according to their
ability and work with them to address th eir needs (id.). Testim ony by the ELA teacher in the
assigned class reflected that the 15:1 class followed an overall curriculum that was modified for
the students and individualized according to students' academic levels and learning styles (Tr. pp.
104, 109). Testim ony by the EL A teacher also ind icated that th e g oal of th e class was to
promote active readers and writers, which in cluded helping students to increase their
comprehension; to be able to read, write, organize paragraphs, an d create es says and
compositions; to get them to diplomas; to help them graduate; to prepare them for the State RCT
reading and writing examinations; and to direct them to transition to life after high school (Tr. p.
109).” Testimony by the m ath teacher in the assigne d class reflected that the eleventh grade
math curriculum in the 15:1 class is adapted to students' levels and le arning styles (Tr. pp. 168-
69). She further testified that the g oal of the class is to ens ure that the students understand the

> I note that the im partial hearing officer found that the 15:1 placement was not appropriat e for the student
because of its focus on  preparing stude nts for taki ng t he Regents C ompetency Exa minations specifically
because the stude nt had not yet taken and failed a Regent s examination in math which was a pre requisite for
taking the Regents Competency Examinations (IHO Decision at p. 12). However, I note that state regulations
expressly provide that a stu dent is au tomatically eligible to sit fo r a Regen ts Competency Ex amination up on
failing a Regents Exam (8 NYCRR 100.5[a][5][1]). As such, the student in this case was not required to have
previously sat for and failed the Regents exam prior to the CSE c onsidering placement in a 15:1 special class
that prepares students for the possibility of taking a Regents Competency Exam.
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curriculum, to prep are students to pass the State RCT in math, to help students to connect what
they are learning in m ath with their real lif e problem s, and to use the knowledge after high
school (Tr. pp. 167-68).

The hearing record als o reflects that the recomm ended 15:1 pl acement would have
appropriately addressed the studen t's social/emotional needs. The district ELA teach er testified
that when reviewing an IEP she looks at the student's present levels of performance, management
needs, strengths, weaknesses, 1Q, whether the student requires related services, and anything else
that would give her som e insight into the stud ent's social background (Tr. p. 121). She further
testified that she reviewed the student's IEP and that, based on the IEP, the student would have fit
into her 15:1 class (Tr. pp. 122-23). The Marc h 2010 IEP reflects that the CSE considered a
12:1+1 special class in a "specialized program" (special school), but deemed that placement to be
too restrictive for the student (T r. pp. 447-48; P arent Ex. C at p. 12). The CSE determined that
the 12:1+1 was not ap propriate for the s tudent because th e studen t would not be with other
students with similar social functioning (Tr. p. 452). According to the district representative, the
student was socially more "on target with her peers," and students in a 12:1+1 generally were not
as socially appropriate as the student (id.). As noted above, information provided by Cooke staff
in developing the student' s social/em otional present level of perform ance on the student' s [EP
indicated that the student dem onstrated typical peer rela tions, and the Febr uary 2010 progress
report from Cooke indicated that the student received ratings of 4 for all of her social skills goals
related to classroom skills and 3 for all of her social skills goals related to self awareness (Parent
Exs. Catp. 5;Natp.9). The head of school  at Cooke indicated that he believed the student
demonstrated som e social imm aturity, but he also indica ted that he r interperson al skills were
good (Tr. p. 289). Alth ough the stu dent's math teacher at C ooke testified that the student was
"very shy," the Cooke head of school testified  that the student was involved in m any social
activities such as dances, prom, clubs, student council, and basketball games; had participated on
the track team and in cheerleading; and sits with other students at lunch (Tr. pp. 289, 362, 400,
553). As noted above, the IEP described the student as "chatty" especially when in class with
her preferred peer group (Parent Exs. C at p. 5; N at pp. 1, 8) . Based on the above, the hearing
record supports a conclusion th at the student, who de monstrated typical peer relations, would
have been appropriately placed in a 15:1 special class ina co mmunity school with regard to
social/emotional, as well as academ ic functioning. Accordingly, th is p ortion of th e im partial
hearing officer's decision must be annulled.

Transition Services

Having determined that the recommended 15:1 placement was appropriate placement for
the student, [ turn to  review the transition services portio n of the student' s March 2010 IEP.
Under the IDEA, to the exten t appropriate for each ind ividual student, an IEP m ust focus on
providing instruction and experiences that enab les the stud ent to p repare for later post-school
activities, including postsecondary education, employment, and independent living (20 U.S.C. §
1401[34]; see Educ. Law § 4401[9]; 34 C.F.R. § 300.43; 8 NYCRR 200.1[fff]). Accordingly,
pursuant to federal law and regulations, an IEP for a student who is at least 16 years of age m ust
include appropriate m easurable postsecondary goals based upon age appropriate transition
assessments related to training, education, em ployment, and, if appropriate, independent living

skills (20 U.S.C. § 1414[d][1][A][viii]; 34 C.F.R.  §300.320[b]). Itm ust also include the
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transition services needed to assist th e student in reaching those goals (id.). Taking into account
these requirements, "[1]t is up to ea ch child's IEP Team to determine the transition services that
are needed to m eet the unique trans ition needs of the child " (Transition Services, 71 Fed. Reg .
46668 [Aug. 14, 2006]; see Lessard v. Wilton-Lyndeborough Coop. Sch. Dist., 518 F. 3d 18 [1st
Cir. 2008]; Virginia S. v. Dept. of Educ. , 2007 W L 80814 at * 10 [D. Hawaii, Jan. 8 2007]).
Additionally, federal regulations do not require the CSE to include infor mation under one
component of a student' s IEP that is already contained in another com ponent of the IEP (34
C.F.R. § 300.320[d][2]).

Under State regulations, begi nning when the student is age 15, an IEP  must include a
statement of the student's needs taking into account the student's preferences and interests as they
relate to transition fro m school to post-s chool activ ities includ ing postsecondary educatio n,
vocational e ducation, in tegrated employm ent, continuing and a dult ed ucation, adu It s ervices,
independent living, or community participation (8 NYCRR 200.1[fff], 200.4[d][2][ix]). For such
students, the IEP is also required to include appropriate measurable postsecondary goals based
upon appro priate trans ition as sessments; a statem ent of the trans ition service n eeds of the
student; needed activities to fa  cilitate the student' s movement from school to post-school
activities, including inst ruction, related services , community experiences, the developm ent of
employment and other post-school adult living objectives; as wellasas  tatement of the
responsibilities of the school district and, when applicable, participa ting agencies for the
provision of such transition services (8§ NYCRR 200.4[d][2][ix]; Application of a Student with a
Disability, Appeal No. 10-069, Application of the Dep't. of Educ., Appeal No. 08-080).

Here, the student's IEP states that her future vocational goals should focus on her interest
in working with children and contains an updated plan to assist the stud ent in preparing for her
transition to post high school (Dist. Ex. 1 at p. 2; Parent Ex. C at pp. 5, 10, 14-15). Although the
plan was broad regarding the level of detail, it was nevertheless sufficient to allow the student to
progress toward her tra nsition to p ost high s chool life. In addition he r interests, the tran sition
plan noted the student's diploma objective and delineated specific activities that would assist the
student in independent living, including m aking a shopping list, m aking a budget, practicing
making change, and participating in a travel traini ng program to increase her level of confidence
needed for independent travel (Parent Ex. C at pp. 14-15; see D.B. v. New York City Dept. of
Educ., 2011 W L 4916435, at *9 [S.D.N.Y. Oct. 12,2011];  Antonaccio v. Board of Educ. o f
Arlington Cent. School Dist. , 281 F.Supp.2d 710, 720 [S.D.N.Y. 2003]; K.C. v. Mansfield
Independent Sch. Dist. , 618 F.Supp.2d 568, 582 [N.D.Te x.2009]).  The IEP no ted that the
student's tra nsition se rvices would be m onitored by the student's teac her dur ing class room
activities and through observation (Parent Ex. Cat  p. 10). In this instance, I find that any
deficiency in the transition services alleged by th e parents, even if the plan was not developed
with strict adherence to procedur al requirements, did not rise to the level of a denial of a FAPE
to the student.

% The hearing record does not refl ect that, as per regulation, the student was invited to participate
in the developm ent of the transition plan (34 CFR § 300.321[b][1]).  Although her interests
appear to have been taken into account, I remind the district to comply with this requirement.
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Assigned School
Assigned Class and Functional Grouping

I will next address the im  partial heari ng officer' s finding that the student w  as not
sufficiently like the oth er studen ts in the a ssigned class es. State reg ulations req uire that in
special classes, stud ents must be su itably grouped for instructional purpo ses with other students
having similar individual needs (8§ NYCRR 200.1[ww][3 ][ii], 200.6[a][3], [h][3]; see Walczak,
142 F.3d at 133 [approving an IEP that placed a student in a classroom with students of different
intellectual, social, and behavioral needs, where sufficient similarities existed]; Application of a
Student with a Disability, Appeal No. 09-082; Application of the Dep't of Educ., Appeal No. 08-
095; Application of the Dep' t of Educ. , Appeal No. 08-018;  Application of a Child with a
Disability, Appeal No. 07-068; Application of a Child with a Disab ility, Appeal No. 05-102).
State regulations further provide that determ inations regarding the size and com position of a
special class shall be based on the similarity of the individual needs of the students according to:
levels of academ ic or educational achievem ent a nd learning characteristic s; levels of social
development; levels of physical developm ent; and the m anagement needs of the students in the
classroom (8§ NYCRR 200.6[h][2]; see 8 NYCRR 200.1[ww][3 ][i][a]-[d]). The social and
physical levels of development of the individual students shall be considered to ensure beneficial
growth to each student, although neither should be  a sole basis for determ ining placement (8
NYCRR 200.6[a][3][ii], [iii]). Further, the m anagement needs of stud ents may vary and the
modifications, adaptations and othe r resources are to be provided to students so that they do not
detract from the opportunities of the other stud  ents in the class (8 NYCRR 200.6[a][3][iv]).
State regu lations also require that a "distr ict operating a s pecial class wherein th e rang e of
achievement levels in reading and mathematics exceeds three years shall, . . . , provide the [CSE]
and the parents and teacher of students in such cl ass a description of the range of achievem ent in
reading and m athematics, . . ., in the clas s, by November 1st of each year" (§ NYCR R
200.6[h][7]). However, State re gulations do not preclude a groupi ng of students in a classroom
when the range of achievem ent levels in reading and m ath would exceed three years ( see
Application of the Dep't of Educ., Appeal No. 08-018; Application of the Bd. of Educ. , Appeal
No. 06-010; Application of a Child with a Disability, Appeal No. 01-073).

In this case, a meaningful analysis with regard to functional grouping would require m e
to determine what might have happened had the district been required to implement the student's
IEP. W hile parents are not required to try  out the school district' s proposed program ( Forest
Grove, 129 S.Ct. at 2496), I note that neither the IDEA nor State regulations require a district to
establish the manner in which a student will be grouped on his or her IEP, as it would be neither
practical nor appropriate. The S econd Circuit has also determ ined that, unlike an IE P, districts
are not expressly required to prov ide parents with class prof iles (Cerra, 427 F.3d at 194). The
IDEA and State regulations pr ~ ovide parents with the opportunity to offer i nput in the
development of a student's IEP, but they do not pe rmit parents to direct through veto a district' s
efforts to implem ent each student' s IEP (see T.Y. v. New York City Dep 't of Educ. , 584 F.3d
412,420, cert. den ied, 130 S. Ct. 3277 [2010]). A delay in im plementing an otherwise
appropriate IEP may form a basi s for finding a denial of a FA  PE only where the student is
actually being educated under the plan, or woul d be, but for the delay in im plementation (see
E.H., 2008 WL 3930028, at *11 [N .D.N.Y. Aug. 21, 2008], aff'd 2009 W L 3326627 [2d Cir.
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Oct. 16, 2009]). The sufficiency of the district' s offered program in this case is determ ined on
the basis of the IEP itse If (see R.E. v. New York City Dept. of Educ. , 785 F. Supp. 2d 28, 42
[S.D.N.Y. 2011]). Ifit becom es clear that the student will not be educated under the proposed
IEP, there can be no denial of a FAPE due to the failure to implement it (id.; see also Grim, 346
F.3d at 381-82 [holding that the  district was not liable fora  denial of a FAPE where the
challenged IEP was determined appropriate, but the parents chose not to avail themselves of the
public school program]).

Thus, in this case, the issue of the functiona | levels of the students in the assigned school
is in part speculative because the parent d id not accept the s ervices recommended by the district
in the IEP or enroll the student in th e public school and the district was not required to establish
that the student had been gr ouped appropriately upon the im plementation of her IEP in the
proposed classroom. Even assum ing for the sa ke of argument that the st udent had attended the
district's recommended program, the evidence in the hearin g record nevertheless shows that the
15:1 classes at the assigned di ~ strict school provided the stude nt with suitable grouping for
instructional purposes that was designed to meet the student's needs.

The ELA teacher te stified that the student' s profile was "quite fam iliar," and tha t she
deals with that type of student every day (Tr. p. 122). The hearing record reveals that students in
the 15:1 classes receiv ed speech-language and couns eling services, as woul d the student in the
instant case (Tr. pp. 119, 180-81).  As m entioned above, the ELA teacher testified that when
reviewing an IEP she looks at th e student's present levels of pe rformance, management needs,
strengths, weaknesses, I1Q, whethe r the student requires related se rvices, and anything else that
would give her some insight into the student's social background (Tr. p. 121). The m ath teacher
indicated that she looks at "every thing" when reviewing a student's IEP (Tr. p. 183). She further
stated that, am ong other things, she looks at  the IEP recommendations, grade level, type of
disability, student's needs with regard to having directions and questions read, answers recorded,

need for a calcu lator, visual needs, testing accommodations, and socia l/emotional functioning
(Tr. pp. 183-84).

The hearing record supports a con clusion that the stud ent was sim ilar to th e students in
the assigned 15:1 classes and that the assigned school would have provided for appropriate age
and functional grouping for the stud ent. The E LA teacher testified th at she had th ree eleventh
grade 15:1 ELA classes, and m ost of the students in the classes were functioning at the fourth
and fifth grade level although som e were functioning on a first or second grade level and som e
on a sixth or seventh grade level (Tr. pp. 136-37). She testified that she taught the class at a level
between fourth grade and sixth grade ( id.). In Septem ber 2010, at least one of  her classes
reportedly contained ni ne students ranging in age between 16 and 18 years (Tr. p. 106). The
math teacher also testified that she had three el eventh grade 15:1 clas ses, and that most of the
students in her math classes ranged in functioning between third and se venth grade although one
was at the second grade level and one was at the eighth grade level (T r. pp. 163, 165-66). The
math teacher further tes tified th at all three 15 :1 m ath clas ses had availab ility for additional
students at the beginning of the 2010-11 school y ear, and all contained students ranging in age
from 15 and 17 years (Tr. pp. 163-165).
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Based on the foregoing, including the instructional levels in the student's IEP, which were
provided by Cooke, and on the testimony by the te  achers in the assigned school, the student
would have been appro priately grouped for age and academic functional level in the elev enth
grade 15:1 ELA and math classe s at the assigned school (Tr. pp. 136-37, 163-166; P arent Ex. C
at p. 3). Accordingly, I find that the hearin g record, in its entire  ty, does not support the
conclusion that, the district, upon implem enting the student IE P and grouping th e student for
instructional purposes, would have deviated from substantial or significant prov isions of the
student's IEP in a material way and thereby precluded the student from the opportunity to receive
educational benefits ( Rowley, 458 U.S. at 206-07; A.P.v. Woodstock Bd. of Educ .,2010 WL
1049297 [2d Cir. March 23, 2010]; Cerra, 427 F.3d at 192; see Van Duyn v. Baker Sch. Dist. 5J,
502 F.3d 811 [9th Cir. 2007]; Houston Independent Sc hool District v. B obby R., 200 F.3d 341,
349 [5th Cir. 2000]; see also D.D.-S. v. Southold U.F.S.D., 2011 WL 3919040, at *13 [E.D.N.Y.
Sept. 2,2011]; A.L.v.Dep' tofEduc. ,2011 W L 4001074, at *9 [S.D.N.Y. Aug. 19,
2011]Catalan v. Dist. of Columbia, 478 F. Supp. 2d 73 [D.D.C. 2007]).

Health and Physical Management Needs

The parent also contends in her cross-appeal that the impartial hearing officer erred in not
determining whether the assigne d school was too large for the  student based upon her health
needs and the risk of s ustaining head traum a. However, as noted above, the evidence in the
hearing record reflects that the student's health needs related to her shunt did not warrant further
consideration on the IEP. Specifically, testimony by the district representative indicated that the
parent was given the opportunity to discuss concerns regarding the student's health and indicated
that the IEP did not need to re flect anything further about the student's condition (Tr. p. 446).
The student reportedly participated in cheer leading and track at Cooke (Tr. pp. 362, 553).
Further, despite her concern over a crowded hallway that she observed at the assigned school, the
parent testified at the im partial hearing that the student traveled to and from school each day by
herself on mass transit (Tr. pp. 247, 259). Ba sed on the foregoing, the hearing record does not
support that the size of the assigned school was inappropriate for the student and I decline to find
a denial of a FAPE bas ed on a m aterial failure to implement the student's IEP, especially when
the student never attended the district's program.

Foreign Language Instruction

As stated above, the ID EA and State regula tions provide parents with the opportunity to
offer input in the development of a student's IEP, but the district need not specify the location of
services on the [EP (see T.Y., 584 F.3d 412). The sufficiency of the district's offered program in
this case is determined on the basis of the IEP itself (see R.E., 785 F. Supp. 2d at 42; but see C.F.
v. New York City Dep' tofEduc .,2011 WL 5130101, at *§ [S.D.N.Y. Oct. 28, 2011]).
However, the IDEA requires th e district to provide special education services by implem enting
them in conformity with the student's IEP (20 U.S.C. § 1401[9]; 8 NYCRR 200.4[¢][7]). In T.Y.
the Second Circuit also cautioned school districts do not have car te blanche to assign a student
to a school that cannot satisfy the IEP requirements and that, with regard to the im plementation
of a student' s IEP, a denial of a FAPE occurs if the district deviates from  substantial or
significant provisions of the stude nt's IEP in a material way and thereby precluded the student
from the op portunity to receive ed ucational b enefits (T.Y., 584 F.3d at 420; A.P.,2010 WL
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1049297; see Van Duyn v. Baker Sch. Dist. 5], 502 F.3d 811 [9th Cir. 2007]; Houston
Independent School District v. Bobby R., 200 F.3d 341 at 349 [5th Cir. 2000]). In this case, the
parent rejected the IEP  and enrolled the studen t at Cooke prior to the tim e that the district
became obligated to implement the student's IEP in this case.

Despite the fact that the parent rejected the IEP and enrolled the student at Cooke prior to
the time the district became obligated to im plement the student's IEP in this case, I note that the
district in this case recommended that the stude nt attend a 15:1 foreign language class, yet the
district's witness essentially conceded during the impartial hearing that the dis trict assigned the
student to a school that could not satisfy that requi rement of the student's IEP. Spe cifically, the
principal of the offered school indicated that ~ there was a 15:1 program  for eleventh grade
students in the school that pr  ovided 15:1 classes in the f our m ajor content areas including
English, social studies, science and m ath, and that the block was not full during the 2010-11
school year (Tr. pp. 43-44). The school also had related services providers on staff, including
"speech" teachers and social workers who provided counseling serv  ices, for students like th e
student in the instant case who ha ve services delineated on their IEPs (Tr. pp. 34-35). However,
with respect to foreign language, the principal ¢ onceded that the assigne d school did not have a
self-contained Spanish or French class and that the student would "m ore or less get
mainstreamed for that," or it would be provid ed in a "team teaching situation," or the studen t
could take foreign language onlin e (Tr. pp. 58-60). The hearing r ecord reflects that the online
option would entail the student "s it[ting] in front of a com puter with a teacher and complet[ing]
the required work" (Tr. pp. 78, 81) . W hile I appreciate the candor of the witness, I cannot
overlook this defect in view of the Second Circuit' s holding that a proposed school to which a
district assigns a student m ust at least be capable of i mplementing a s tudent's IEP ( T.Y., 584
F.3d at 420). Although the district argues that the any deviation from the student's IEP for the
student to enroll in the 1:1 onl ine computer class would not have precluded the student from the
opportunity to receive educational benefits and characterize the i ssue as de m inimis, I disagree
and find it was a material failure of the district to assign the student to a school that did not offer
access to sp ecial education services consistent with the IEP with regard to the foreig n language
portion of the curriculum.

In view of the conceded inability of the dis trict to implement the special class aspects of
the student's March 2010 IEP with regard to fore ign language, I find that th e district denied the
student a FAPE. The parent's cross appeal is therefore sustained to that extent. Since the parties
have not appealed the finding by the im partial hearing officer regarding the appropriateness of
Cooke for the student for the 2010-11 school year, I now review whether equitable
considerations favor an award of tuition reimbursement to the parent in this matter.

Equitable Considerations

The final consideration in determ ining whether—and in w hat am ount—reimbursement
for a unilateral placem  entis appropriate requires balancing  of the relevant equitable
considerations which apply to the parents'  clai m. Equit able considerations are relevant to
fashioning relief under the IDEA (Burlington, 471 U.S. at 374; M.C. v. Voluntown, 226 F.3d 60,
68 [2d Cir. 2000]; see Carter, 510 U.S. at 16 ["Courts fashioni ng discretionary equitable relief
under IDEA must consider all relevant factors, including the appropriate and reasonable level of
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reimbursement that should be required. Total reimbursement will not be appropriate if the court
determines that the co st of the private educati on was unreasonable"]). With respect to equitable
considerations, the IDEA also p rovides that reimbursement m ay be reduced or denied when
parents fail to raise the appropria teness of an IEP in a tim ely manner, fail to m ake their child
available for evaluation by the district, or upon a finding of unreas onableness with respect to the
actions taken by the parents (20 U.S .C. § 1412[a][10][C][1ii]; see S.W. v. New York City Dep't
of Educ., 2009 WL 857549, at *13-14 [S.D.N.Y. March 30, 2009]; Thies v. New York City Bd.
of Educ., 2008 W L 344728 [S.D.N.Y. Feb. 4, 2008]; M.V. v. Shenendehowa Cent. Sch. Dist. ,
2008 WL 53181, at *5 [N.D.N.Y. Jan. 2, 2008]; Bettinger v. New York City Bd. of Educ., 2007
WL 4208560, at *4 [S.D.N.Y. Nov. 20, 2007]; Carmel Cent. Sch. Dist. v. V.P., 373 F. Supp. 2d
402,417-18 [S.D.N.Y. 2005], aff'd, 2006 WL 2335140 [2d Cir. Aug. 9, 2006]; Werner v.
Clarkstown Cent. Sch. Dist., 363 F. Supp. 2d 656, 660-61 [S.D.N.Y. 2005]; see also Voluntown,
226 F.3d at n.9; Wolfe v. Taconic Hills Cent. Sch. Dist. , 167 F. Supp. 2d 530, 533 [N.D.N.Y.
2001]; Application of the Dep't of Educ., Appeal No. 07-079; Application of the Dep't of Educ.,
Appeal No. 07-032).

The IDEA allows that reimbursement may be reduced or denied if parents do not provide
notice of th e unilateral placem ent either at the most recen t CSE meeting prior to removing the
student from public school, or by written notice te n business days before such removal, "that
they were rejecting the placem ent proposed by the public agency to provide a [FAPE] to their
child, including stating their concer ns and their intent to enroll th eir child in a private school at
public expense" (20 U .S.C. § 1412[a][10][C][iii][1]; see 34 C.F.R.§ 300.148[d][1]). This
statutory provision "serves the im portant purpose of giving th e school system an opportunity,
before the child is rem oved, to asse mble a team, evaluate the child, devise an appropriate plan,
and determine whether a [FAPE] can be provided in the public schools" ( Greenland Sch. Dist. v.
Amy N., 358 F.3d 150, 160 [1st Cir. 2004]). A Ithough a reduction in reimbursem ent is
discretionary, courts have upheld the denial of reimbursement in cases where it was shown that
parents failed to com ply with this statutory provision (Greenland, 358 F.3d at 160; Ms. M. v.
Portland Sch. Comm., 360 F.3d 267 [1st Cir. 2004]; Berger v. Medina City Sch. Dist., 348 F.3d
513, 523-24 [6th Cir. 2003]; Rafferty v. Cranston Public Sch. Comm ., 315 F.3d 21, 27 [1st Cir.
2002]); see Frank G. v. Bd. of Educ ., 459 F.3d 356, 376 [2d Cir. 2006]; Voluntown, 226 F.3d at
68; Lauren V. v. Colonial Sch. Dist.; 2007 WL 3085854, at * 13 [E.D. Pa. Oct. 22, 2007]).

The district contends that equitable consid erations do not favor the parent because she
enrolled the student at Cooke prior to visiting the assigned school and voiced concerns about the
student's safety in the assigned school but permits the student to ride mass transit alone on a daily
basis while attending Cooke. Upon review, I fi  nd that the hearing r ecord does not support
overturning the impartial hearing o fficer's award of reim bursement to the parent on these bases.
The hearing record reflects that the parent vis ited the assigned school three times, the first being
the same day that she signed the enrollm ent contract with Cooke, and that she visited the school
to speak with the p rincipal and teachers to determine its appropriateness for the student (Tr. pp.
238, 262-63, 269-70; Parent Ex. I). I find that the parent acted cooperatively insofar as she
visited the district's assigned school when offered the opportunity and she advised the district in
a letter dated August 24, 2010 that she disagreed with the district' s recomm ended progra m
(Parent Ex. P), which provided the district with an opportunity to discuss the parent' s concerns
with her. A ccordingly, the parent's actions in this case are clearly distinguishable from cases in
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which tuition reimbursement should be denied due to a delay in notifying the CSE of rejection of
a district's IEP or due to m isconduct, obfuscati on or a lack of cooperation in identifying an
appropriate public school pl acement warranting a lim itation or den ial o f relief (see S.W ., 646
F.Supp.2d at 364; Carmel, 373 F. Supp. 2d at 417-18), and I find no basis in the hearing record
to reasonably infer that the parent would not have  considered placing the student in a district
program. [ am also not persuaded that the eviden ce in the hearing record supports that equitable
considerations do not favor the parent in this ma tter where the parent voiced concerns about the
student's safety in the assigned school but permits the student to ride mass transit alone on a daily
basis while attending Cooke. I therefore find that the district's arguments as set forth above with
respect to e quitable con siderations do not in th is instance warrant lim 1itation or de nial of the
parent's req uest for tuition for Cooke. Accord ingly I will not disturb the im  partial hearing
officer's decision to grant the parent the tuition costs for Cooke.

Conclusion

I have con sidered the parties' rem aining contentions and find them unnecessary to
address in light of my determinations herein.

THE APPEAL IS SUSTAINED TO THE EXTENT INDICATED.
THE CROSS-APPEAL IS SUSTAINED TO THE EXTENT INDICATED.

IT IS ORDERED that the po rtion of the im partial hearing officer's decision dated July
27,2011 that determ ined that placem ent of the student in a 15:1 special class setting for the
20010-11 school year was not appropriate is hereby annulled.

/i
Dated: Albany, New York W /> ”%

November 21, 2011 JUSTYN P. BATES
STATE REVIEW OFFICER
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	Footnotes
	1 The hearing record reflects that the student repeated fourth grade in the public school (Parent Ex. E at p. 2).
	2 Although the hearing record reflects that the student was in seventh grade during the 2007-08 school year, it also reflects that she was in ninth grade in September 2008 (see Parent Exs. E at pp. 1-2; F at p. 1).
	3 The impartial hearing officer stated that he was "far more persuaded by the opinions of those who daily interact with [the] [s]tudent and are intimately familiar with her deficits and abilities, as opposed to those members of the [CSE], none of whom have ever met [the] [s]tudent or had any personal familiarity with her or the manner in which [the] [s]tudent learned, except for the information gathered from those who taught [the] [s]tudent or the reports provided by them," and that while noting the professionalism of the district special education teachers, found "their testimony compromised by the fact that neither witness had ever met [the] [s]tudent and so were personally unfamiliar with the degree of her needs and deficits" (IHO Dec. at thereby contributing to the lack of personal familiarity with the student by the CSE and the enhanced personal familiarity with the student by the staff at Cooke.
	4 Testimony by the student's math teacher from Cooke reflected that the student's math instructional level was reported to be at a 2.5 grade level at the CSE meeting and that the 4.5 grade equivalent reflected on the IEP was indicative of the instructional level in the student's classroom at Cooke (Tr. p. 386; Parent Ex. C at p. 3).
	5 I note that the impartial hearing officer found that the 15:1 placement was not appropriate for the student because of its focus on preparing students for taking the Regents Competency Examinations specifically because the student had not yet taken and failed a Regents examination in math which was a prerequisite for taking the Regents Competency Examinations (IHO Decision at p. 12). However, I note that state regulations expressly provide that a student is automatically eligible to sit for a Regents Competency Examination upon failing a Regents Exam (8 NYCRR 100.5[a][5][1]). As such, the student in this case was not required to have previously sat for and failed the Regents exam prior to the CSE considering placement in a 15:1 special class that prepares students for the possibility of taking a Regents Competency Exam.
	6 The hearing record does not reflect that, as per regulation, the student was invited to participate in the development of the transition plan (34 CFR § 300.321[b][1]). Although her interests appear to have been taken into account, I remind the district to comply with this requirement.



