
 

 

 

 

 
 
 
 

 

 
 

 

 

 

 
 

 
 

 
 

 

The State Education Department  
State Review Officer  

www.sro.nysed.gov 
No. 12-137 

Application of the  
 for review  of a determination of a hearing 

officer re lating to the  provision of educatio nal servic es to a 
student with a disability 

Appearances: 
Courtenaye Jackson-Chase, Special Assistant Corporation Counsel, attorneys for petitioner, Lisa 
R. Khandhar, Esq., of counsel 

Susan Luger Associates, Inc., Special Educa tion Advocates for respondents, Lawrence D. 
Weinberg, Esq., of counsel 

DECISION 

I. Introduction 

This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed 
to offer an appropriate educati onal program to respondents'  (the parents') son and ordered it to 
reimburse the parents for their son' s tuition costs at the Rebecca School for the 2011-12 school 
year. The appeal must be sustained in part. 

II. Overview—Administrative Procedures 

When a student in New York is eligible for special education services, the IDEA calls for 
the creation of an individuali zed education program  (IEP), wh ich is deleg ated to a loc al 
Committee on Special Education (CSE) that includes,  but is not lim ited to, paren ts, teachers, a 
school psychologist, and a dist rict representative (Educ . Law § 4402; see 20 U.S.C. 
§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 NYCRR 200.3, 200.4[d][2]).  If disputes 
occur between parents and school di stricts, incorporated among the procedural protections is the 
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opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due 
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[l]). 

New York State has implemented a two-tiered system of administrative review to address 
disputed m atters between parents and school di stricts regarding "any m atter relating to the 
identification, evaluatio n or edu cational placem ent of a stu dent with  a disab ility, or a studen t 
suspected of having a disability, or the provision of a free appropr iate public education to such 
student" (8 NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2], 
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at 
an im partial hearing conducted at the local le vel before an IHO (Educ. Law § 4404[1][a]; 8 
NYCRR 200.5[j]). An IHO typically conducts a trial-type h earing regarding the m atters in 
dispute in which the parties have the right to be accompanied and advised by counsel and certain 
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at 
the hearing  that has n ot been dis closed five business days before the hearing; and obtain a 
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[j][3][v], [vii], [xii]). The IHO m ust render and transm it a final written 
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted 
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[j][5]).  
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO m ay grant 
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ]). 
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]).   

A party aggrieved by the decisi on of an IHO may subsequently  appeal to a State Review 
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and 
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO 
to grant (8 NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8 NYCRR 279.5).  The SRO conducts an im partial review of the IHO' s 
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re 
that the pro cedures at the hearing were consis tent with the  requirem ents of due process; seek 
additional evidence if necessary ; and render an inde pendent decision based upon the hearing 
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]).  The SRO must ensure that a final decision 
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later 
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific 
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and 
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]). 

III. Facts and Procedural History 

The hearing  reco rd rev eals that th e st udent b egan receiv ing speech -language therapy, 
occupational therapy (OT), and instruction using an applied behavior an alysis (ABA) method in 
a home-based program at 18 m onths of age (Parent Ex. C at p. 2).  At th ree years of age, the 
student began attending an approved nonpublic preschool program in a 12-month, 12:1+2 "ABA 
oriented" special class,  where he also received  speech-language therapy and OT s ervices ( id.). 
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During the 2010-11 school year, th e student attended the approve d nonpublic school in a 6:1+2 
special class and continued to receive speech-language therapy and OT services (Dist. Ex. 6 at p. 
1). The student has received a diagnosis of a pervasive developmental disorder-not otherwise 
specified (PDD-NOS) and exhibits lim ited receptive and exp ressive language skills (Parent Ex. 
C at pp. 2, 8-9). His difficulty with socialization and re maining engaged in activities interferes 
with his ability to function effectively (Dist. Ex. 6 at p. 3; Parent Ex. C at pp. 2, 4, 9).        

In anticipation of the stude nt's transition to school-age  programming, the CSE convened 
on May 11, 2011 to develop an IEP for the 2011-12 school  year (Tr. p. 81; Dist. Ex. 3 at p. 12). 
The CSE determined that the studen t was eligible for special education and related services as a 
student with autism and recommended that for the 2011-12 school year, beginning in September 
2011, the student be placed in a 6:1+1 special cl ass in a specialized school and receive speech-
language therapy and OT services (Dist. Ex. 3 at pp. 1, 8). 1, 2  In a final notice of 
recommendation (FNR) dated June  15, 2011, the district summarized  the special education and 
related services recommended for the student for the 2011-12 school y ear, and identified the 
particular public school site to which the district assigned the student to attend (Dist. Ex. 4).  The 
student's mother reported that she visited the assigned public school "one or two days after" June 
15, 2011 and subsequently notified the district in  writing that she was rejecting its recommended 
program (see Tr. pp. 360-61, 365, 393-94; Parent Ex. A at p. 3). 

In a letter dated Septembe r 15, 2011, the parents notified th e district that they were 
rejecting the district' s program beca use they di d not believe it was appropriate for the student 
(Parent Ex. A). The parents further advised the district that they would be enrolling the student 
in the Rebecca School in Septem ber 2011 and seeking tu ition reimbursement at public expen se 
(id.).  On S eptember 26, 2011, th e parents sign ed a contract with  th e R ebecca Scho ol for the 
period starting October 4, 2011 and ending June 22, 2012 (Parent Ex. H).  The student began 
attending the Rebecca School in fall 2011 (Tr. p. 367; Parent Exs. B at p. 1; H at p. 6). 

A. Due Process Complaint Notice 

In a due process com plaint notice dated December 7, 2011, the parents requested an 
impartial hearing asserting that the distr ict f ailed to offer the student a free appropriate public 
education (FAPE) for the 2011-12 school year on both procedural and substantive grounds (Dist. 
Ex. 1 at pp. 1, 2). Among other things, the parents asserted that: (1) the May 2011 CSE was not 
duly constituted; (2) the annual go als and short-term  objectives fa iled to address the student' s 
unique educational, social, and emotional needs because there were no s ocialization or activities 
of daily living (ADL) goals; (3) the IEP goals were not prepared at the CSE meeting; (4) the CSE 
failed to include the provision of parent counsel ing and training on the IEP; and (5) the program 
recommendation made by the May 2011 CSE was inappropriate for the student because it did not 

 Al though t he M ay 20 11 C SE rec ommended a 12-month p rogram for t he st udent, t he scho ol 
psychologist/district representative who participated at the May 2011 CSE meeting stated that the student would 
receive summer 2011 special education programs and services through his then-current preschool program (Tr. 
pp. 80-82, 90; Dist. Ex. 3 at p. 8 ). 

2 The student's eligibility for special education programs and services as a stu dent with autism is not in dispute 
in this appeal (34 CFR 300.8[c][1]; 8 NYCRR 200.1[zz][1]; see Tr. pp. 8-9). 

3  

1



 

 

 

 
  

 

 
 
  
 
 

 

 
 

 
 

 

 
                                                 

  
    

offer "adequate or appropriate supports, instruction, supervision, or services" to allow the student 
to make educational progress ( id. at pp. 2-3). The parents also alleged that the class size and 
student-to-teacher ratio  was too  large, and th at the physical setting was "confusing and 
overwhelming" ( id. at p . 3).  Regarding the unila teral placement of the student at the Rebecca 
School, the parents asserted that the Rebecca Sc hool provided instruction, supports and services 
designed to m eet the student' s unique needs ( id.).  The parents further asserted that th ey 
cooperated with the CSE and in no way impeded it from offering the student a FAPE (id.) 

As relief, the parents so ught the cos ts of the student' s tuition at the Rebecca School for 
the period of October 11, 2011 to  June 30, 2012, transportation se rvices, and "[r]eimbursem ent 
and/or compensatory education for and/or [Rel ated Service Authoriza tions (RSA)]" for speech -
language therapy and OT from July 1, 2011 to June 30, 2012 (Parent Ex. A at p. 4).3 

B. Impartial Hearing Officer Decision 

On March 19, 2012, the parties proceeded to an  impartial hearing, which after four days 
of proceedings, concluded on May 17, 2012 (Tr.  pp. 1, 76, 228, 348).  In  a decision dated May 
31, 2012, the IHO found that the district failed to offer the student a FAPE for the 2011-12 
school year, the Rebecca School was an appropri ate placem ent for the st udent, and equitable 
considerations favored an award for tuiti on reimbursem ent (IHO Decision at pp. 17, 19, 20). 
The IHO ordered the district, upon proof of payment, to reimburse the parents for the costs of the 
student's tuition at the Rebecca School for the period of October 11, 2011 to June 30, 2012 (id. at 
p. 20). 

The IHO found that the stude nt was not pursuing a general education curriculum  and 
therefore, the legal standard articulated in Bd. of Educ. v. Rowley, 458 U.S. 176 (1982) did not 
apply (IHO Decision at pp. 12-14).  The IHO elected to apply a "self-sufficiency standard" which 
she described as a "higher standa rd" of "a m eaningful educati onal benef it towards the goal of 
self-sufficiency and an independent adult life " ( id. at p. 15). Applying the self -sufficiency 
standard, the IHO determined that the district failed to offer the student a FAPE for the 2011-12 
school year because the May 2011 IEP did not offer the student meaningful educational benefits 
toward the goal of self-sufficiency  and an i ndependent adult life, which she opined was a 
reasonable goal for the student (id. at p. 16). 

The IHO also found that even if she were to  apply "the low er Rowley legal standard of 
'appropriateness' for students who pursue the ge neral education curriculum ," the student was 
denied a FAPE for the 2011-12 school year (IH O Decision at p. 16).  Acco rding to the IHO, the 
May 2011 IEP was not reasonably calculated to produce progress (id.). The IHO determined that 
almost all of the annual goals and  short-term objectives in the May 2011 IEP were skills that the 
student already possessed when he started scho ol in September 2011, and therefore the IEP was 
"calculated to produce stagnancy or  regression" ( id.). The IHO al so found that the goals were 
"generic" and designed for any student with autism, rather than specifically for this student (id. at 
pp. 6, 16). 

3 The due process complaint notice c ontains a typ ographical error as it sets forth th at the parents sought relief 
for related services for the period of "July 1, 2011 through June 30, 2011" (Parent Ex. A at p. 4). 
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In add ition, the  IHO d etermined that the d istrict comm itted proc edural v iolations tha t 
resulted in a denial of a FAPE (IHO Decision  at p. 17).  The IHO found that the May 2011 CSE 
significantly i mpeded the parents'  ability to par ticipate in the develop ment of  their son' s IEP 
because the CSE held a "pre-conference" withou t the parents where it re viewed documents and 
discussed a placem ent for the student, and then held a "post-conf erence" where two CSE 
members who did not know the st udent drafted "inappropriate goals and objectives" after all 
other CSE m embers, including the parents, had le ft ( id.). She found th at these procedural 
violations also caused a depriva tion of education al benefits to the stud ent because his "IEP and 
placement were inappropriate" (id.). 

In determining that the Rebecca School was an appropriate placem ent for the student, the 
IHO found that although  the "small amount" of time devoted to th e acquisition of academic and 
pre-academic skills was "pers onally troubling," the Rebecca School provided the student with a 
comprehensive methodology, a coordinated program  with on-site related services, trained staff, 
and parent training (IHO Decision at p. 18).  The IHO further found that equitable considerations 
favored the parents'  req uest for tuition reim bursement because they cooperated with the CSE 
process and did not execute a con tract with the Rebecca School until after the start of the school 
year (id. at p. 19). 

IV. Appeal for State-Level Review 

The district appeals, as serting that the IHO e rred in determining that the district failed to 
offer the student a FAPE for the 2011-12 school  year, that the R ebecca School was an 
appropriate unilateral placem ent, that equitable consideratio ns weighed in favor of the parents' 
requested relief, and in granting the parents' request for tuition reimbursement.   

The district contends that the hearing record establishes that it offered the student a FAPE 
for the 2011-12 school year and th at it could  have app ropriately im plemented th e IEP at th e 
assigned public school. The dist rict argues that the IHO erred in determ ining that the legal 
standard set forth in Rowley does not apply. The district also challenges the IHO' s finding that 
the district committed procedural violations of the IDEA, arg uing that the IHO erred  in f inding 
that the district held an impermissible "pre-conference" without the parents, that the CSE did not 
include m embers who personally knew the student, and that the annual goals and short-term 
objectives in the IEP were im permissibly drafted after the CSE meeting.  In addition, the district 
asserts that the IHO erred in finding that the annual goals and short-term  objectives in the IEP 
were "generic."  The d istrict contends that the CSE appropriately deve loped goals designed to 
address skills toward which the student was working and that at the time the IEP was drafted, the 
student had not yet possessed all of the skills contemplated by the IEP goals.  Furthermore, while 
the IHO found that the proposed IEP was calcula ted to produce stagnancy or regression, the 
district asserted that the oppos ite w as true, and that the CSE' s recomm endation, including its 
recommendation for a 12-month program, was reasonably calculated to prevent regression.  

In its pe tition, the district also as serts allegations regarding issues raised in the parents' 
due process com plaint notice that were not deci ded by the IHO.  In response to the parents' 
allegation that the May 2011 IEP  failed to incl ude the provision of parent counseling and 
training, the district asse rts that parent counseli ng and training is integrat ed into the district' s 

5  



 

 

 

 
  

 
 

 

 

 
 

 

 
 

 

 
 

 

 

recommended program and the assigned public sc hool could have provided a "' comprehensive 
parent training program .'"  W ith respect to the parents' allegation that the IEP lacked goals 
related to so cialization and ADL skills, the d istrict asserts that socialization and ADL skills ar e 
an inherent part of the recomm ended program  and that the CSE addressed the student' s 
socialization needs in the IEP.  The district further argues that  the parents'  claim s about the 
assigned public school should be  dism issed without discussion on the ground that the student 
never attended the assigned public school and in th e event that they are addressed they should be 
found to be without merit.  

With respect to the unilateral placement, the district contends that  the IHO erred in  her 
determination that th e R ebecca Scho ol was an  appropriate p lacement for th e s tudent, alleg ing 
that the Rebecca School failed to  provide appropr iate in struction in  light of the student' s 
"capacity."  The district asserts that the Reb ecca School did not address the studen t's emerging 
academic skills, noting that the teacher scheduled only six hours of academ ic or pr e-academic 
instruction per week. In addition,  the dis trict asserts that the stud ent has a stron g need for 
socialization and that the percentage of nonv erbal students in the student' s class lim ited 
opportunities for socialization. With respect to equitable considera tions, the district asserts that 
the IHO erred in he r determ ination that th e equities favored the parents' request for 
reimbursement because the parents  did not provide  appropriate notice of their rejection of the 
IEP and unilateral withdrawal of the student from the district program.   

In their answer, the parents respond to the district's alleg ations and assert additional 
arguments in support of their request to uphold  the IHO' s decision.  In support of the IHO's 
determination that the d istrict f ailed to of fer the student a FAPE, the pa rents asse rt th at the 
district's failure to comply with the procedural requirements "guaranteeing parental participation 
and due process" denied the student a FAPE, that any failure to cooperate by the parents was due 
solely to the district's procedural failures, and that the IHO correc tly determined that the paren ts 
were denied an opportunity to meaningfully participate in the development of the student's IEP at 
the CSE meeting. While the parents acknowle dge that IEP team  m embers may m eet and 
consider documents before a CSE m eeting, the parents assert that the IHO correctly determ ined 
based on the evidence before her that "critical decisions" were made without the parents' input as 
IEP team members met before the CSE meeting to discuss documents and after the CSE meeting 
to develop the goals. According to the parents, they did not have any input into the development 
of the student's goals. 

The parents further assert that the eval uative infor mation considered by the May 2011 
CSE failed to include any updated cognitive testing and was not sufficient to develop appropriate 
goals. In addition, the parents assert that the an nual goals and short-term  objectives in the May 
2011 IEP were not appropriate because they did not fully address the student' s needs and that the 
district f ailed to dem onstrate tha t the goals were appropr iate at the tim e the IEP was to be 
implemented.  The p arents identified specific goals that the y alleged la cked a  "baseline," were 
vague, or lacked m easurable criter ia.  In their answer, the parent s also elaborate o n allegations 
made in the due process com plaint notice, wh ich were not discussed in the IHO' s decision, 
including that none of the IEP goals addressed the student's socialization and ADL needs.   
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In their ans wer, the parents also ass ert that the CSE f ailed to "consider a less res trictive 
class in a specialized school" a nd failed to recommend a sufficient amount of related services. 
The parents assert that any issue regarding th e assigned public school would not be speculative 
to address. Lastly, the parents include additional arguments in their answer to support upholding 
the IHO's determinations that th e Rebecca Scho ol was appropriate to meet the stud ent's needs 
and that equitable considerations weighed in their favor. 

V. Applicable Standards 

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected (20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove v. T.A. , 
557 U.S. 230, 239 [2009]; Rowley, 458 U.S. at 206-07). 

A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the 
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; H.C. ex rel. M. C. v. Katonah-Lewisbor o Union Free Sch. Dist. , 
2013 WL 3155869 [2d Cir. June 24, 2013]; R.E. v. New York City Dep' t. of Educ. , 694 F.3d 
167, 189-90 [2d Cir. 2012], cert. denied 2013 WL 1418840 [U.S. June  10, 2013]; M.H. v. New 
York City Dep' t of Educ. , 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. Pawling Cent. Sch. Dist. , 
427 F.3d 186, 192 [2d Cir. 2005]) .  "'[A]dequate compliance with the procedures prescribed 
would in most cases assure m uch if not all of what Congress wished in the way of substantive 
content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 129 [2d Cir. 1998] 
[quoting Rowley, 458 U.S. at 206]; see T.P. v.  Mamaroneck Union Free Sch. Dist. , 554 F.3d 
247, 253 [2d Cir. 2009]). While the Second Circui t has emphasized that school districts m ust 
comply with the check list of procedures for de veloping a student' s IE P and in dicated th at 
"[m]ultiple procedural viola tions may cumulatively resu lt in the denia l of  a FAPE even if  the 
violations considered indivi dually do not" ( R.E., 694 F.3d at 190-91), the Court has also 
explained that not all procedural  errors render an IEP legally inadequate under the IDEA ( M.H., 
685 F.3d at 245; A.C. v. Bd. of E duc., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v. Rhinebeck 
Cent. Sch. Dist. , 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carm el Cent. Sch. Dist. , 2007 
WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the IDEA, if pr ocedural violations are 
alleged, an adm inistrative officer m ay find that a student did not receive a FAPE only if the 
procedural inadequacies (a) impeded the student's right to a FAPE, (b) significantly impeded the 
parents' opportunity to partic ipate in the decision-m aking process regarding th e provision of a 
FAPE to t he student, or (c) caused a depriv ation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 694 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 2010 WL 3242234, at *2 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. of Educ., 2008 WL 
3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff'd, 2009 W L 3326627 [2d Cir. Oct. 16, 2009]; 
Matrejek v. Brewster Cent. Sch. Dist. , 471 F.  Supp. 2d 415, 419 [S.D.N.Y . 2007], aff'd, 2008 
WL 3852180 [2d Cir. Aug. 19, 2008]). 
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The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. § 
1415[f][3][E][i]). A school district offers a FAPE "by provid ing personalized instruction with 
sufficient support services to perm it the child to benef it educationally from that instruction" 
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" ( Walczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides 
everything that m ight be thought d esirable by loving parents" ( Walczak, 142 F.3d at 132 
[quoting Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 (2d Cir. 1989)] [citations 
omitted]; see Grim , 346 F.3d at 379). Additionally, school dis tricts are not required to 
"maximize" the potential of students with disa bilities (Rowley, 458 U.S.  at 189, 199; Grim, 346 
F.3d at 379; Walczak, 142 F.3d at 132).  Nonetheless, a school district must provide "an IEP that 
is ' likely to produce progress, not regression,'  and . . . affords the student  with an opportunity 
greater than mere 'trivial advancement'" (Cerra, 427 F.3d at 195 [quoting Walczak, 142 F.3d at 
130] [citations omitted]); see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ. , 546 F.3d 111, 
118-19 [2d Cir. 2008]; Perricelli, 2007 W L 465211, at *15).  The IEP m ust be "reasonably 
calculated to provide som e 'm eaningful' benefit" ( Mrs. B. v. Milford Bd. of Educ. , 103 F.3d 
1114, 1120 [2d Cir. 1997]; see Rowley, 458 U.S. at 192). The student's recommended program 
must also be provided in the least restrictiv e environment (LRE) (20 U.S.C. § 1412[a][5][A]; 34 
CFR 300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d 
at 114; Gagliardo v. Arlington Cent. Sch. Dist. , 489 F.3d 105, 108 [2d Cir. 2007]; Walczak, 142 
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist. , 751 F. Supp. 2d 552, 573-80 [S.D.N.Y. 
2010], aff'd, 2012 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch. Dist. of New Rochelle, 
606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ. , 583 F. Supp. 2d 422, 428 
[W.D.N.Y. 2008]). 

An appropriate educational program begins w ith an IEP that includes a statem ent of the 
student's present levels  of academic ach ievement and functional perf ormance ( see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4[d][2 ][i]; Tarlowe v. Dep't of  Educ. , 2008 W L 2736027, at *6 
[S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things, the "results of the 
initial evaluation  or most recent evalu ation" of the student, as well as th e "' academic, 
developmental, and functional needs'" of the student]), establishes annual goals designed to meet 
the student's needs resulting from the student's disability and enable him or her to make progress 
in the general education curriculum  ( see 34 CFR 300.320[a][2][i], [2][i][A]; 8 NYCRR 
200.4[d][2][iii]), and provides for the use of ap propriate special education services ( see 34 CFR 
300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep' t of Educ., Appeal No. 
07-018; Application of a Child with a Disability , Appeal No. 06-059; Application of the Dep't of 
Educ., Appeal No. 06-029; Application of a Child with a Disabili ty, Appeal N o. 04-046; 
Application of a Child with a Disability , App eal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Application of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 

A board of education may be required to reimburse parents for their expenditures for 
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
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Dist. Four v. Carter , 510 U.S. 7 [1993]; Sch. Comm. of Burlington v. Dep' t of Educ. , 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T.P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192). "Reimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE ( Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 

The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 WL 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 

VI. Discussion 

A. Legal Standard 

I will f irst address the I HO's resolution of  the legal standard that applies  in de termining 
whether the student was offered a FAPE.  I concur with the dist rict's contention th at the IHO 
erred in the applic ation of the leg al standard when she foun d that the S upreme Court's standard 
for whether a student was offered a FAPE as set forth in the Rowley decision does not apply to 
the instant case becau se the stud ent was not at tending a gen eral education class or pursuing the 
general education curriculum  (IHO Decision at pp. 13-14; see also Application of the Dep' t of 
Educ., Appeal No. 08-056 [holding that the sam e IHO erred by failing to apply the Rowley 
standard]). The IHO instead improperly relied on language from Deal v. Hamilton Bd. of Educ. 
(392 F.3d 840 [6th Cir. 2004]) as a  substitute for the Rowley FAPE st andard (IHO Decision at 
pp. 14-15). Neither the 1997 nor 2004 a mendments to the IDEA cha nged the by then well-
settled Rowley standard (see J.L. v. Mercer Island Sch. Dist., 592 F.3d 938, 941, 947-51 [9th Cir. 
2009]; Lessard v. W ilton Lyndeborough. Coop. Sch. Dist., 518 F.3d 18, 28-29 [1st Cir. 2008]; 
Mr. C. v. Maine Sch. A dmin. Dist. No. 6 , 538 F. Supp. 2d 298, 300 [D. Me. 2008]). Nor did 
Deal its elf purport to entirely supp lant th is s tandard, citing to Rowley for the proposition th at 
"the court must assess whether the IEP devel oped through those procedures [m andated by the 
IDEA] was reasonably calculated to enable th e child to receive educatio nal benefits" (Deal, 392 
F.2d at 853-54, citing Rowley, 458 U.S. at 206-07). The Second Circuit has consistently applied 
the Rowley standard to student s not in the general educational environm ent (see R.E., 694 F.3d 
at 175, 187, 190; M.H., 685 F.3d a t 245; T.P., 554 F.3d a t 254; Cerra, 427 F.3d at 194-95; 
Walczak, 142 F.3d at 129-30; Mrs. B., 103 F.3d at 1120-21; see also H.C. v. Katonah-Lewisboro 
Union Free Sch. Dist. , 2013 W L 3155869 at *3 [2d Cir. June 24, 2013]; Bryant v. New York 
State Educ. Dep' t, 692 F.3d 202, 207-08 [2d Cir. 2012]; E.S. v. Katonah-Lewisboro Sch. Dist. , 
2012 WL 2615366, at *1-*2 [2d Cir. July 6, 2012]; French v. New York State Dep' t of Educ ., 
2011 WL 5222856, at *2 [2d Cir. N ov. 3, 2011]; A.H. v. Dep' t of Educ. , 2010 WL 3242234, at 
*3 [2d Cir. Aug. 16, 2010] [noting Rowley's holding that courts "m ay not im pose demands on 
district[s] greater than those required by Act"])  Finally , the Sixth Circuit ha s continued to apply 
the Rowley stand ard of  whether a student' s "IEP s were reasonably  calculated  to  enable [the 
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student] to receive educationa l benefits" ( Nack, 454 F.3d at 613-14).  As such, I am  not 
persuaded that the Rowley standard should not be the applicable standard for determ ining if the 
district offered the student a FAPE in this instance. 

B. Predetermination / Parent Participation 

I will nex t address th e IHO' s determ ination that th e d istrict comm itted proc edural 
violations th at rose to th e le vel of denying the student a FAPE  (IHO Decision at p. 17).  An 
independent review of the entire  hearing record supports the di strict's argum ent that the IHO 
erred in concluding that the dist rict failed to offe r the student  a FAPE based upon a finding that 
the parents were denied the opportu nity to m eaningfully participate in the developm ent of the 
IEP because IEP team  members held a "pre-c onference" before the May 2011 CSE m eeting and 
developed the goals after the CSE meeting. 

The IDEA sets forth procedural safeguards that include providing parents an opportunity 
"to participate in m eetings w ith respect to the identifica tion, evaluation, and educational 
placement of the child " (20 U.S.C. § 1415[b][1]) .  Federal and State regulations governing 
parental participation require that school districts take steps to  ensure that parents are present at 
their child' s IEP m eetings or are afforded the opportunity to participate (34 CFR 300.322; 8 
NYCRR 200.5[d]). Although school  districts m ust provide an  opportunity for parents to 
participate in the developm ent of their child' s IEP, m ere parental disagreem ent with a school 
district's proposed IEP  and placem ent reco mmendation does not am ount to a denial of 
meaningful participation ( see P.K. v. Be dford Cent. Sch. Dist. , 569 F. Supp. 2d 371, 383 
[S.D.N.Y. 2008] ["A professional disagreement is not an IDEA violation"]; Sch. for Language & 
Commc'n Dev. v. New York State Dep' t of Educ., 2006 WL 2792754, at *7 [E.D.N.Y. Sept. 26, 
2006] ["Meaningful participation does not require deferral to parent choice"]; Paolella v. District 
of Columbia, 2006 WL 3697318, at *1 [D.C. Cir. Dec. 6, 2006]). 

Moreover, the consideration of possible re commendations for a student, prior to a CSE 
meeting is not prohibited as long as the CSE understands that changes m ay occur at the CSE 
meeting (see T.P., 554 F.3d at 253; Nack v. Orange City Sch. Dist., 454 F.3d 604, 610 [6th Cir. 
2006] ["predetermination is not synonymous with preparation"]; Deal v. Hamilton County Bd. of 
Educ., 392 F.3d 840, 857-60 [6th Ci r. 2004]; M.W. v. Ne w York C ity Dep' t of Educ. , 869 F . 
Supp. 2d 320, 333-34 [E.D.N.Y. 2012]; D. D-S v. Southold Union Free Sch. Dist. , 2011 WL 
3919040, at *10-11 [E.D.N.Y. Sept. 2, 2011], aff'd, 2012 WL 6684585 [2d Cir. Dec. 26, 2012]; 
B.O. v. Cold Spring Harbor Cent. Sch. Dist., 807 F. Supp. 2d 130, 136 [E.D.N.Y. 2011]; A.G. v. 
Frieden, 2009 W L 806832, at *7 [S.D.N.Y. M ar. 26, 2009]; P.K., 569 F. Supp. 2d at 382-83; 
Danielle G. v. New Yor k City Dep' t of E duc., 2008 W L 3286579, at *6 -*7 [E.D.N.Y. Aug. 7, 
2008]; M.M. v. New York City Dep' t of Educ., 583 F. Supp. 2d 498, 507 [S .D.N.Y. 2008]; W.S. 
v. Rye City Sch. Dist., 454 F. Supp. 2d 134, 147-48 [S.D.N.Y. 2006]; Application of the Dep't of 
Educ., Appeal No. 11-051; Application of the De p't of Educ. , Appeal No. 10-070; see also  34 
CFR 300.5 01[b][1], [3]; 8 NYCRR 200.5 [d][1], [2 ]).  A key  factor with regard to 
predetermination is whether the district has "an open mind as to the content of [the student' s] 
IEP" (T.P., 554 F.3d at 253; see D. D-S, 2011 WL 3919040, at *10-*11; R.R. v. Scarsdale Union 
Free Sch. Dist., 615 F. Supp. 2d 283, 294 [S.D.N .Y. 2009], aff'd 2010 WL 565659 [2d Cir. Feb. 
18, 2010]). 
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In this cas e, the hearing reco rd indicate s that the school psychologist, who also 
participated at the May 2011 CSE m eeting as the district representative, a district teacher 
certified in both special and general educa tion, and an additional parent mem ber m et 
immediately before the scheduled CSE m eeting to  familiarize themselves with the student and 
review docum ents (Tr. pp. 133-37).   The school psychologist te stified that during the "pre-
conference," the IEP team  members "pass along th e documents to each other, and w e comment 
on them" (Tr. p. 137).  She further testified that  "[she] woul d never go into a m eeting without 
having reviewed and read the documents. It's very difficult to read the docum ents while parents 
are sitting there" ( id.). According to the school  psychologist, she discusses the findings of the 
documents she reviews with the parents ( id.). The school psychologist also  testified that during 
the pre-conference, the IEP team  members discuss different placem ent options for the student, 
but that no decision was made until the time of the May 2011 CSE meeting (Tr. pp. 158-61).     

Both the student' s m other and school psychologist testified that the May 2011 CSE 
meeting lasted approxim ately one hour (Tr. p p. 163, 376).  Participants at the C SE m eeting 
included the school psychol ogist/district representa tive, the distri ct teacher certif ied in both 
special and  general ed ucation, the parents, an  addition al parent m ember, and the student' s 
previous ABA service provider (Tr. pp. 82-83, 375; Di st. Ex. 3 at p. 16).  The student' s special 
education teacher from  the preschool program  participated in the m eeting by telephone (Tr. pp. 
376-77; Dist. Ex. 3 at p. 16). The hearing record indicates that all the participants attended the 
entire m eeting (Tr. p. 84).  The school psyc hologist testified that the CSE reviewed and 
discussed the December 2010 progress report prepared by the student's special education teacher 
from the preschool program , and the Febr uary 2011 psychoeducational evaluation report 
prepared by a district school psychologist (Tr. pp. 80-81, 91-93; Dist. Exs. 6; 12).4 

According to the student' s m other, the May 2011 CSE discussed with the preschool 
teacher the student' s behavior, learning ability , and skills (Tr. pp. 376-77; Dist. E x. 5).  The 
student's mother further testified that during th e meeting, she contributed her im pressions about 
how the student behaved and functioned at hom e (Tr. pp. 377-78).  During the May 2011 CSE 
meeting, the student' s mother voiced her disagreem ent with the frequency of recommende d 
speech-language therapy (Tr. p. 381).  The student's mother also testified that the May 2011 IEP 
annual goals and short-term objectives were not discussed with the parents during the May 2011 
CSE meeting (Tr. p. 358). 

The hearing record indicates that the school psychologist and the district's special/regular 
education teacher drafted the goals on the student's IEP after the May 2011 CSE meeting (Tr. pp. 
102-03, 127). According to the school psychologist , the goals were drafted based upon a review 
of the psychoeducation al evaluatio n, OT and sp eech-language progres s reports, reports of the 
student's educational progress provided by his preschool, and knowledge of the general skills the 
district wanted kindergarten st udents to develop (Tr. pp. 103, 148-49) .  She further testified that 
the IEP goals identified "gaps" in th e student's performance and reflected the discussion held at 
the May 2011 CSE meeting about the student's skills and needs (Tr. p. 103).   

4 The May 2 011 CSE also  had available to  it b oth a 2 010 OT p rogress report and  speech-language p rogress 
report, as well as a February 2011 social history update report (Tr. pp. 94-95, 147-48; Dist. Exs. 9-11; 13). 
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Based on the foregoing, I find that the district's pre-conference meeting did not amount to 
predetermination in this  case.  The hearing reco rd shows that the district  was m erely preparing 
for the CSE m eeting, familiarizing themselves with the student, and reviewing docum ents at the 
pre-conference m eeting; all of which are perm issible preparatory activities prior to a CSE 
meeting (see T.P., 554 F.3d at 253; Nack, 454 F.3d at; Deal v. Ham ilton County Bd. of Educ ., 
392 F.3d 840, 857-60 [6th Cir. 2004]; M.W., 869 F. Supp. 2d at 333-34; D. D-S , 2011 WL 
3919040, at *10-11; B.O., 807 F. Supp. 2d at 136;  A.G., 2009 W L 806832, at *7; P.K., 569 F. 
Supp. 2d at 382-83; Danielle G., 2008 WL 3286579, at *6-*7; M.M., 583 F. Supp. 2d at 507 [; 
W.S., 454 F. Supp. 2d at 147-48; Application of the D ep't of Educ. , Appeal No. 11-051; 
Application of the Dep' t of Educ. , Appeal N o. 10-070; see also  34 CFR 300.501[b][1], [3]; 8 
NYCRR 200.5[d][1], [2]).  Moreover, as discu ssed above, the hearing r ecord reflects that the 
CSE did not reach any  placem ent decisions re garding the student un til th e May 2011 CSE 
meeting and that the parents were afforded an opportunity to participate during the CSE meeting.   

I also decline to f ind that the development of the goals af ter the May 2011 CSE meeting 
constituted a procedural violati on that led to a loss of educati onal opportunity to the student or 
seriously infringed on the parent s' opportunity to participate in the CSE meeting (see E.A.M. v. 
New York City Dep't of Educ., 2012 WL 4571794, at * 8 [S.D.N.Y. Sept. 29, 2012] [recognizing 
that the IDEA does not require th at goals be drafted at the CS E meeting]; S.F. v. New York City 
Dep't of Educ., 2011 WL 5419847 [S.D.N.Y. Nov. 9, 2011]; J.G. v. Briarcliff Manor Union Free 
Sch. Dist. , 682 F. Supp. 2d 387, 394 [S.D.N.Y. 2010] [explaining that parental presence is not 
required during actual goal drafting]; E.G., 606 F. Supp. 2d at 388-89; see also Mahoney v. 
Carlsbad Unified Sch. Dist. , 2011 WL 1594547, at *2 [9th Cir. Apr. 28, 2011] [declining to find 
a denial of a FAPE where the goals and objectives were pre- drafted, but not provided to the 
parents]). Accordingly, the IHO' s determ ination that th e district denied the stud ent a FAPE 
based on a finding that the parents were denied the opportunity to meaningfully participate in the 
development of the student's IEP must be reversed. 

C. Annual Goals 

An IEP must include a written statement of measurable annual goals, including academic 
and functional goals designed to m eet the student's needs that result from the student's disability 
to enable the student to be i nvolved in and m ake progress in th e general education curriculum ; 
and meet each of the student' s other educational n eeds tha t result from the studen t's disability 
(see 20 U.S.C. § 1414[d][1][A][i][II]; 34 CF R 300.320[a][2][i]; 8 NYCR R 200.4[d][2][iii]). 
Each annual goal shall include the evaluative crit eria, evaluation procedures and schedules to be 
used to m easure progress toward m eeting the annual goal during the period beginning with 
placement and ending  with th e next s cheduled revie w by the comm ittee (8 NYCRR 
200.4[d][2][iii][b]; see 20 U.S.C.  § 1414[d][1][A][i][III]; 34 CF R 300.320[a][3]).  Short-term 
objectives are required for a student who takes New York State alternate assessments (8 NYCRR 
200.4[d][2][iv]). 

The parents alleged in thei r due process com plaint notice that the May 2011 IEP goals 
and objectives did not meet all of the student's unique educational, social, and emotional needs in 
that it lack ed goals add ressing soc ialization and ADL skills (Dis t. Ex . 1 at p. 2).  The IHO 
determined that the May 2011 IEP was not reasonably  calculated to produce progress, but rather 
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"stagnancy or regression," as "alm ost all of the goals and o bjectives on this IEP we re skills that 
[the student] already possessed when school started in September 2011" (IHO Decision at p. 16).   

The May 2011 IEP present levels of perfor mance reflects inform ation comm ensurate 
with the inform ation reviewed and discussed by the CSE, includ ing that the student exhib ited 
below avera ge vocabula ry skills and em erging academ ic skills ; such as  his ability to identify 
"most letters and som e single digit num bers" and colors with prom pts, respond to his nam e, 
follow one-step directions, pull an adult's hand to gain a desired item, demonstrate understanding 
of 1:1 correspondence, m atch identical item s, and point to som e items independently (compare 
Dist. Ex. 3 at p. 1, with Dist. Exs. 5; 6 at p. 1;  12 at pp. 2-3).  The May 2011 IEP indicated that 
the student did not exhibit signif icant behavioral difficulties in school and that he verbalized 
using one-word utterances, exhibited  toileting and feeding skills with pro mpts, and although not 
a preferred activity, had begun to ha ng up his coat; skills described in the inform ation before the 
CSE which was reviewed and discussed ( compare Dist. Ex. 3 at p. 1, with Tr. pp. 377-78 and 
Dist. Exs. 5; 6 at pp. 2-3). According to th e information the May 2011 CSE reviewed and the 
resultant IEP, the student showed signs of begi nning socialization skills, worked on taking turns 
and transitioning, had begun to deve lop peer awareness although preferred solitary play, enjoyed 
playing with musical toys, puzzles and books, and exhibited diminished sharing skills ( compare 
Dist. Ex. 3 at p. 2, with Dist. Ex. 6 at p. 3).      

The school psychologist who attended th e May 2011 CSE m eeting testified that she 
understood the studen t's academ ic perform ance at th e tim e of the m eeting to be at an "early 
preschool level" (Tr. p. 100). The May 2011 IE P contained annual goals and short-term 
objectives designed to improve the student' s abili ty to rec eptively an d express ively iden tify 
letters, num bers, colors and shapes; labe l common objects in the classroom, school, and 
community; sort and m atch common objects, colors , and shapes with and without prom pts; and 
point to 5 body parts with and without prom pts (Dist. Ex. 3 at pp. 3-6). The school psychologist 
described these goals as addressi ng the student's pre-readiness reading, math and language skills 
(Tr. pp. 101-02). According to the school psychol ogist, the goals to im prove the student's letter 
and number identification skills were developed in  response to the student' s performance during 
the February 2011 psychoeducational evaluation (Tr. pp. 127-30). 

The May 2011 IEP also contained annual goals  and short-term  objectives that included 
varying prompt levels to increase the student' s ab ility to point to express his needs; shake his 
head to answer yes/no questions; follow one and two-step requests;  and maintain eye contact for 
10 seconds (Dist. Ex. 3 at p. 7). To improve the student' s fine m otor skills, the IEP provided 
short-term objectives involving his ability to string beads, write a specific upper case letter, and 
copy a line (id.). 

The IHO a ppears to have based her findi ng that by Septem ber 2011 the student had 
already acq uired som e of the skills  the IEP go als addres sed on the testim ony of t he student' s 
Rebecca School teacher, who began working with the student at that time (Tr. pp. 236, 240, 277-
81). According to the Rebecca S chool teach er, in Sep tember 2011 the studen t exhib ited 
"emerging academ ic skills " and the ability to r eceptively and expressive ly ide ntify letters, 
numbers 1-10, colors, and 2-3 ba sic shapes; sort and match colors, shapes and common objects; 
label common objects in the classroom  and school; point to 5 body pa rts; point to express his 
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needs; and shake his head to re spond to yes/no questions (Tr. pp. 277-81).  As stated above, 
information reviewed and discussed by the May 2011 CSE indicated that m any of the student' s 
academic abilities were qualified,  e.g. that h e identified "m ost" letters, "som e" single dig it 
numbers," body parts and colors "with prom pts," and that he pointed to "som e" items 
independently ( compare Dist. Ex. 3 at p. 1, with Dist. Exs. 5; 6 at p. 1;  12 at pp. 2-3).  The 
October 20 10 speech-language progress repo rt i ndicated that the student required cues to 
comprehend yes/no questions a nd request preferred item s (Dis t. Ex. 11).  The May 2011 IEP 
contained annual goals and short-term  objectives that continued to address skills the student had 
been working on in his preschool environm ent, but had not yet m astered (compare Dist. Ex. 3 at 
pp. 3-7 with Dist. Exs. 5; 6; 11; 12)..   Additionally, the Rebecca School teacher testified that the 
student had not achieved goals re lated to  poin ting to  items i ndependently, responding to his 
name, following one-step directions , stringing beads, writing a sp ecific uppercase letter of the 
alphabet, or copying a line as of Septem ber 2011 (Tr. pp. 276, 281; see Dist. Exs. 3 at p. 7; 6 at 
pp. 1-2). Thus, based on the foregoing, I decline to find that the Rebecca School teacher' s after-
the-fact testimony supports a conclusion that the goa ls were inappropriate for the student at the 
time the May 2011 IEP  was created ( see R.E. , 694 F. 3d at 185-89 [expl aining that with the 
exception of am endments made dur ing the resolution period, the ad equacy of an IEP m ust be 
examined prospectively as of the time of its drafting and that "retrospective testimony" regarding 
services not listed in the IEP m ay not be considered]; T.B. v. Haverstraw-Stony Point Cent. Sch. 
Dist., 2013 WL 1187479, *17-*18 [S.D.N.Y. March 21, 2013]; Reyes v. New York City Dep’t 
of Educ. , 2012 W L 6136493, at *6 [S .D.N.Y. Dec. 11, 2012]; R.C. v. Byram Hills Sch. Dist. , 
2012 WL 5862736, at *16 [S.D.N.Y. Nov. 16, 2012]; F.L. v. New York City Dep’t of Educ. , 
2012 W L 4891748, at *14 n.19 [S.D.N.Y. Oct . 16, 2012]; Ganje v. Depew Union Free Sch. 
Dist., 2012 WL 5473491 [W.D.N.Y. Sept. 26, 2012] , report and recommendation adopted,  2012 
WL 5473485 [W.D.N.Y. Nov. 9, 2012].   

I now turn to the parents' allegation in the December 2011 due process com plaint notice 
that the May 2011 IEP was flawed because it d id not offer socialization or ADL goals (Dist. Ex. 
1 at p. 2). The parents are correct that th e May 2011 IEP did not include ADL goa ls; however, 
the information available at the time of the May 2011 CSE m eeting indicated that the student 
was independent at hom e with feeding and toile ting and with prom pts, used the bathroom , and 
fed hi mself at school (Dist. Exs. 6 at p. 3; 13 at p. 1).  The May 2011 IEP indicated that the 
student used the toilet and fed himself with prompts, and noted that he was beginning to hang up 
his coat, which was no t a pref erred activity (Dist. Ex. 3 at p. 1; see Dist. Exs. 5; 6 at p. 2). A 
review of the inform ation available to the Ma y 2011 CSE did not reveal  discussion about other 
ADL skills  with whic h the s tudent needed a ssistance with, and the paren ts' due proce ss 
complaint did not specify which ADL goals the stude nt required in order to receive a FAPE ( see 
Dist. Exs. 1 at p. 2; 5; 6 at pp. 2-3; 9-13).   

Regarding the student' s socializatio n sk ills, inform ation the May 2011 CSE reviewed 
indicated th at the s tudent's soci al s kills were at th e "b eginning s tages" and that his pres chool 
program ha d been working toward i mproving hi s social skills both in and outside of the 
classroom (Tr. pp. 91-93; Dist. Ex. 6 at p. 3).  Th e student continued to work on taking turns and 
according to  the prescho ol progress report, h is awareness of peers was "develop ing gradually" 
(Dist. Ex. 6 at p. 3). The preschool program reported that the student was aware of peers and at 
times allowed one specific peer to interact with him, but "for the m ost part" the student chose to 
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move away from his peers ( id.). Although the st udent's refusal to share toys with peers had 
diminished, the preschool program  reported that if a peer took a toy fro m him, he  would cry, 
scream and try to r etrieve it (id.). The district' s psychoeduca tional evaluation report indicated 
that during testing the student e xhibited "fleeting eye contact, inconsistent relatedness, and some 
self-directed behaviors" (Dist. Ex. 12 at p. 3).  The report furt her indicated that the student 
engaged mostly in solitary or parallel play with peers (id.). 

The May 2011 IEP indicated that the student  communicated using single-word utterances 
and although he was showing "signs of beginning socialization skills," and was "developing peer 
awareness," he often moved away from peers and exhibited diminished sharing skills (Dist. Ex. 3 
at pp. 1-2). According to the IEP, the student was also working on taking turns (id. at p. 2). The 
IEP indicated that the student' s socialization skills were of concern to the parents and the school 
psychologist testified that social ization was an area that the studen t needed to work  on (Tr. p . 
121; Dist. E x. 3 at p. 2).  I agree with the schoo l psychologist's statement that none of the IEP 
annual goals specifically addressed socialization (Tr. p. 119).  The IEP does contain short-ter m 
objectives developed to im prove the student' s ab ility to express his needs, respond to yes/no 
questions, follow directions, and maintain eye cont act (Dist. Ex. 3 at p. 7).  W hile these short-
term objectives cou ld b e cons trued as sk ills r elated to the student' s ab ility to  in teract socia lly 
with others, I find that without other provisions in the IE P de signed to address the student' s 
socialization deficits, the May 2011 CSE' s recommendations were not reasonably calculated to 
address this special education need. A review of the IEP does not show that it provided supports 
and services (e.g., counseli ng, social skills training) to im prove the student' s so cial skills ( see 
Dist. Ex. 3). At the im partial hearing, the schoo l psychologist testified that 6:1+1 sp ecial class 
placements "inherent[ly ]" address ed studen ts' so cial/emotional needs,  and th at th e May 201 1 
CSE recomm endation that the stu dent receiv e one thirty-m inute session of group speech-
language therapy per week was to im prove his socializatio n skills (Tr.  pp. 87, 106, 108, 110, 
119-20). 

However, as noted above, retrospective testimony may not be used to m aterially alter a 
deficiently written IEP by establishing that the student would have received services beyond 
those listed in his IEP ( R.E. 694 F.3d at 185-88). Furthermore, it is insufficient for the school 
psychologist to assert that a 6:1+1 special clas sroom "would incorporate so cial skills training" 
(Tr. p. 87) and that such services were "i nherent" in such a cla ssroom (Tr. pp. 106, 108, 120) 
without any further elaboration. The school psyc hologist's broad statem ent that social skills 
training was an inherent com ponent of a 6:1+1 sp ecial classroom neither explains nor justifies 
the services listed on the  IEP in this instan ce; rather, it materially alters the written te rms of the 
May 2011 IEP ( see P.K. v. New York City Dep' t of Educ. , 2013 WL 2158587, at *4 [2d Cir. 
May 21, 2013]). I note that there is no indication th at the parents were inform ed at the tim e of 
the May 2011 CSE meeting of the manner in which a 6:1+1 special classroom would address the 
student's socialization deficits (see R.E., 694 F.3d at 186). As the student's socialization needs 
were known to the CSE at the tim e of the May 2011 CSE m eeting, it was im proper for the 
district to fail to address them  within the body of  the IEP.  Although the failure to address every 
one of a stu dent's needs  by way of  an annual goal will not ordinari ly constitute a denial of a 
FAPE (J.L. v. City Sch. Dist. of New Yor k, 2013 WL 625064, at *13 [S.D.N.Y. Feb. 20, 2013]), 
under the circum stances of this  case, I find that the May 2011 IEP also failed to otherwise 
provide appropriate special educat ion supports and services to m eet the student' s needs in the 
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area of socialization and therefore denied hi m a FAPE (20 U.S.C. § 1414[d][1][A]; 34 CFR 
300.320[a]; 8 NYCRR 200.4[d][2]; see Application of the Dep't of Educ., Appeal No. 12-135). 

D. Parent Counseling and Training 

State regulation requires that an IEP indicate the extent to  which parent counseling and 
training will be provided to pare nts, when appropriate (8 N YCRR 200.4[d][2][v][b][5]).  State 
regulations further provide for the provision of parent counseling and training for the purpose of 
enabling parents of students with autism to perform appropriate follow-up intervention activities 
at home (8 NYCRR 200.13[d]).  Parent counseling and training is defined as "assisting parents in 
understanding the special needs of  their child; providing parents with inform ation about child 
development; and helping parents to acquire the necessary skills th at will allow them to support 
the implementation of their child's individualized education program" (8 NYCRR 200.1[kk]; UseeU 

34 CFR 300.34[c][8]). Recently, the Second Circuit explained that "because school districts are 
required by [State regulation] F 

5  to provide paren t counseling,  they rem ain accountable for their F

failure to do so no matter the contents of the IEP.  Parents can file a complaint at any time if they 
feel they are not receiving this service" ( UR.E.U, 694 F.3d at 191). The Court further explained that 
"[t]hough the failure to include pa rent counseling in the IEP m ay, in some cases (particularly 
when aggregated with other vio lations), result in a denial of a FAPE, in the ordinary case that 
failure, standing alone, is not sufficient to warrant reimbursement" (Uid.U). 

A review of the May 2011 IEP reveals that  parent counseling and training was not 
included in the CSE' s recomm endations and conse quently the dis trict f ailed to satisf y th e 
requirement that such services be  identified on the IEP (Dist. Ex. 3).  At the im partial hearing, 
the school psychologist testified that she did not  recommend the provision of parent counseling 
and training to the parents during the May 2011 CSE meeting because it was "inh erent" in the 
program offered to students enrolled in distri ct specialized schools (T r. pp. 109-10).  W hile the 
classroom teacher of the proposed 6:1+1 classroom explained that the assigned public school site 
offered parent counseling and trai ning to all parents of students enrolled in the assigned public 
school on a m onthly basis and that  staff addressed topics such as building social skills and 
increasing independence among students (Tr. pp. 37-38), in this instance, a review of the hearing 
record does not suggest that th e parents were advised at the time of the May 2011 C SE meeting 
that parent counseling and training was incorporated into the proposed program.   

I find under the circum stances of this case that the district's failure to incorporate parent 
counseling and training into the May 2011 IE P was a violation of State re gulation that in this 
instance, co mbined with the IEP' s f ailure to address the student' s socialization needs noted 
above, rose to the level of a denial of a FAPE to the student (Usee U UR.E.U, 694 F.3d at 191, 194; UF.B., 
2013 WL 592664, at *12).  Additionally, I note that, as  stated by the Second Circuit, the dis trict 
"remain[s] accountable for its fa ilure to [provide parent counse ling and training] no m atter the 
contents of the IEP," due to the requirements in State regulation ( UR.E.U, 694 F.3d at 191). In light 
of the district's failure in this case to identif y parent counseling and training on the student' s IEP 
as required by the IDEA and State regulations, I order that when the CSE next reconvenes to 
develop a program for the student, the district shall consider whether the related service of parent 

5 8 NYCRR 200.13(d). 
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counseling and training is required to enable the student to benefit from instruction and, after due 
consideration, provide the pare nts with prior written notice on the form  prescribed by the 
Commissioner that, among other things, specifically describes whether the CSE recommended or 
refused to recomm end parent counseling and tr aining on the student' s IEP together with an 
explanation of the b asis for the CSE' s reco mmendation in conform ity with the procedural 
safeguards of the IDEA and State regulat ions (34 CFR 300.503[b][1]-[2]; see 8 NYCRR 
200.1[oo]). 

E. Unilateral Placement 

Turning now to the appropriateness of the pa rents' unilateral placement of the student at 
the Rebecca School for the 2011-12 school year,  the district argues that  the Rebecca School was 
not an appropriate placem ent because it was n ot specifically designed to addres s the student' s 
academic or socializatio n needs.  As discussed in greater d etail below, I find that the dis trict's 
assertion is not supported by the hearing record and I agree with the IHO's determination that the 
Rebecca School constituted an appropriate placement for the student for the 2011-12 school year. 

A private school placement m ust be "proper und er the Act" ( Carter, 510 U.S. at 12,  15; 
Burlington, 471 U.S. at 370), i.e., the private sc hool offered an educational program which m et 
the student's special education needs (see Gagliardo, 489 F.3d at 112, 11 5; Walczak, 142 F.3d at 
129; Matrejek, 471 F. S upp. 2d at 419).  A parent' s failure to select a program  approved by the 
State in favor of an unapproved option is not itse lf a bar to reim bursement (Carter, 510 U.S. at 
14). The private school need not employ certified special education teachers or have its own IEP 
for the student ( Carter, 510 U.S. 7; Application of a Student w ith a Disability , Appeal No. 12-
036; Application of the Bd. of Educ., Appeal No. 08-085; Application of the Dep't of Educ. , 
Appeal No. 08-025; Application of the Bd. of Educ. , Appeal No. 08-016; Application of the Bd. 
of Educ. , Appeal No. 07-097; Application of a Child with a Disability , Appeal No. 02-014; 
Application of  a Child with a Disability, Appeal N o. 01-105).  Parents s eeking reimbursement 
"bear the bu rden of dem onstrating that their priv ate placement was appropriate, even if the IEP 
was inappropriate" ( Gagliardo, 489 F.3d at 112; see M.B. v. Minisink Va lley Cent. Sch. Dist. , 
2013 WL 1277308, at *2 [2d Cir. Mar. 29, 2013] ; M.S. v. Bd. of Educ. , 231 F.3d 96, 104 [2d 
Cir. 2000], abrogated on other grounds, Schaffer v. Weast, 546 U.S. 49 (2005); L.K. v. Northeast 
Sch. Dist. , 2013 W L 1149065, at *15 (S.D.N.Y. March 19, 2013); see also  Educ. Law § 
4404[1][c]). "Subject to certain lim ited exceptions, 'the sam e considerations and criteria that 
apply in d etermining whether the [s]chool [d]i strict's placem ent is appropriate should b e 
considered in determining the appropriateness of the parents' placement…'" (Gagliardo, 489 F.3d 
at 112; Frank G. v. Bd. of Educ. , 459 F.3d 356, 364 [2d Cir. 2006] [quoting Rowley, 458 U.S. at 
207 and identifying exceptions]; see L.K., 2013 WL 1149065, at *15).  Pare nts need not show 
that the placem ent provides every special servic e necessary to m aximize the studen t's potential 
(Frank G., 459 F.3d at 364-65). When determining whether the pa rents' unilateral placement is 
appropriate, "[u]ltimately, the issue turns on" whether that placement is "reasonably calculated to 
enable the child to receive educational bene fits" (Frank G., 459 F.3d at 364; see M.B., 2013 WL 
1277308, at *2; D. D-S v. Southold Union Free Sch. Dist. , 2012 W L 6684585, at *1 [2d Cir. 
Dec. 26, 2012]; Gagliardo, 489 F.3d at 115 [citing Berger v. Medina City Sch. Dist., 348 F.3d 
513, 522 [6t h Cir. 2003] [stating "ev idence of acad emic progress at a private school does not 
itself establish that the privat e placem ent offers adequate a nd appropriate education under the 
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IDEA"]; L.K., 2013 WL 1149065, at *15).  A private placement is only appropriate if it provides 
education instruction sp ecially designed to m eet the unique  needs of a student (20 U.S.C. § 
1401[29]; 34 CFR 300.39[a][1]; Educ. Law § 4401[ 1]; 8 NYCRR 200.1[ww]; Rowley, 458 U.S. 
at 188-89; M.B., 2013 W L 1277308, at *2; Gagliardo, 489 F.3d at 114-15 [n oting that even 
though the unilateral placem ent provi ded special education,  the ev idence did not show that it 
provided special education servi ces specifically needed by the student]; Frank G. , 459 F.3d at 
365; L.K., 2013 W L 1149065, at *15;  Stevens v. New York City Dep' t of Educ. , 2010 W L 
1005165, at *9 [S.D.N.Y. Mar. 18, 2010]). 

The Second  Circu it h as set forth the sta ndard for determining whether parents have 
carried their burden of demonstrating the appropriateness of their unilateral placement.  

No one f actor is neces sarily dispos itive in determ ining whether 
parents' unilateral placement is reasonably calculated to enable the 
child to receive educational bene fits. Grades,  test sco res, and 
regular adv ancement m ay constitute evid ence that a c hild is 
receiving educational benefit, but courts assessing the propriety of 
a unilateral placement consider the to tality of the circumstances in 
determining whether th at placem ent reasonably  serves a child' s 
individual needs. To qualify fo r reimbursem ent under the IDEA, 
parents need not show that a priv ate p lacement furnish es every 
special service necessary to m aximize their child' s potential. They 
need only dem onstrate that th e p lacement provides educ ational 
instruction specia lly designed to m eet the unique needs of a 
handicapped child, supported by such services as are necessary to 
permit the child to benefit from instruction.  

(Gagliardo, 489 F.3d at 112; see M.B., 2013 WL 1277308, at *2; Frank G., 459 F.3d at 364-65).   

The program director of the Rebecca School (program director) test ified that the school 
serves students ages 4 to 21 year s of age who exhibit neurodevel opmental delays in relating and 
communicating, with the m ajority of students having received a diagnosis on the autism 
spectrum (Tr. pp. 165-66, 168-69).  The Re becca Scho ol uses prim arily a developm ental 
individual difference relationship-based (DIR) methodology incorporating sessions of instruction 
using the Floortim e approach (Tr. pp. 172, 252-53; Parent Ex. B at p. 1).  The student began 
attending the Rebecca School in fall 2011 in a classroom composed of one teacher, nine students, 
three assistant teachers, and one paraprofessional (Tr. pp. 205-06; Parent Ex. B at p. 1).  He also 
received three OT and three speech-language therapy sessions per week (Tr. p. 207; Parent Ex. B 
at pp. 4, 6). 

To addres s his  acad emic needs, the hearing  reco rd sho ws that th e studen t received 
instruction in math concepts such as 1:1 co rrespondence, identifying written numbers 10-20, and 
counting (Tr. pp. 247-48, 283; Parent Exs. B at pp. 3-4; F; see Tr. p. 243). The English language 
arts (ELA) curriculum  at the Rebecca School used fairy tales and m anipulatives to increase the 
student's understanding of and ab ility to answer sim ple questions about the stories (T r. pp. 248-
49, 251-52; Parent Ex. B at p. 3). The student used his own book to improve his ability to track 
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the text as it was read (Tr. pp. 270-71, 283).  Sight word lists were selected for each student 
based upon his or her p articular interests (Tr. pp. 273-74).  The December 2011 progress report 
described the student' s skills regarding his interest in reading,  word recognition and 
comprehension (Parent Ex. B at p. 3).  Math  skills described in the report included 1:1 
correspondence, rote counting abil ity, expressive number identification, and the student' s ability 
to identify the larger of two item s (id. at pp. 3-4) .  The social studies curriculum  at the Rebecca 
School focused on im proving the student' s ability to participate in a group and rem ain engaged 
and re lated in community settings  ( id. at p. 4).  Sc ience ins truction inc luded multisenso ry 
activities ( id.). The report provide d the student with f ive litera cy goals , f ive math goals, two 
social studies goals, and one science goal (id. at pp. 8-9). 

To meet the studen t's socialization  needs, the program direc tor tes tified that the  school 
used a 2:1 student to teacher ra tio to provide opportunity for students throughout the day to be 
paired with a peer and an adult facilitator (Tr.  pp. 182-83).  The special education teacher stated 
that she provided individual sessions using Floortime methods to improve the student's ability to 
take turns and interact one-on-one with an adult (Tr. pp. 236, 240, 252-53).  The student' s daily 
schedule contained a "morning m eeting" session that according to the s pecial education teacher, 
entailed "building a classroom community, ra ising awareness of peers, [and] interest [in] peers" 
(Tr. p. 245). Additional opportunities for social ization with  peers occurred during movem ent 
activities and lunch (Tr.  pp. 249-51; Parent Ex. F).  The hear ing record shows that one of the 
student's speech-language therapy sessions was in  a dyad with a peer and one session was in a 
group of four students, to provi de him with opportunities to use language effectively with other 
students (Tr. pp. 183, 260).  The Decem ber 2011 Rebecca School progress repo rt indicated that 
the student was working on skills such as enter ing into a state of  shared attention with anothe r 
person, engaging in purposeful interactions with  adults and peers, in itiating and responding 
during two-way, purposeful, communi cative interactions, and engagi ng with others in two-way 
problem-solving interactions (Parent Ex. B at pp. 1-2).  The progress repo rt included short-term 
objectives to im prove the studen t's ability  to  initiate  a p referred activity with  a p referred peer, 
remain in continuous interactions  with adults, and increase his ability to share attention with 
peers and adults in the classroom  ( id. at p. 8). The special education teac her testif ied that the 
student had exhibited progress in  his social sk ills since he began attending the Rebecca School 
(Tr. pp. 245-46, 249-51, 276). 

To the extent that the district asserts that the classroom at the Rebecca School limited the 
student's opportunities for socialization because "one-third of the students in his classroom" were 
nonverbal (Pet. ¶ 51), I note that parental placements generally "need not m eet state education 
standards or requirements" to be considered appropriate to address the student's needs (Frank G., 
459 F.3d at 364; see Carter, 510 U.S. at 13-14). 6  In particular, although the district points to no 
legal authority for the proposition that function al grouping requirem ents in State regulations 
apply to un ilateral parental placements (see Application of a Student w ith a Disability , Appeal 
No. 12-004), the hearing record indicates that the student wa s grouped with peers exhibiting 
similar communication needs at the Rebecca School.  Information in th e hearing record shows 
that th e stu dent communicated by using single-wo rd utterances, gestures, vocalizations, and 
word approxim ations (Dist. Ex. 12 at p. 2; Pare nt Ex. B at p. 7).  According to the Rebecca 

6 The district fails to provide a rationale for its position that students must possess verbal language to engage in 
socialization activities. 
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School speech-language pathologist, the student primarily used verbal and nonverbal language to 
request/reject items and activities and respond to questions (P arent Ex. B at p. 7).  Although the 
student demonstrated some spontaneous language, the speech-language pat hologist reported that 
his verbal productions  were primarily com posed of i mmediate or d elayed repetition of the 
therapist's utterances ( id.). According to the Rebecca School special education  teacher, with in 
the student's class four peers were verbal, two peers exhibited em erging verbal skills, and three 
peers were nonverbal (Tr. p. 262). The hearing reco rd also shows that som e of the students in 
the class, including the st udent in this appeal, us ed pictures to expand their utterances (Tr. pp. 
274-75; Parent Ex. B at p. 7). 

Based upon the foregoing, I find no reason to di sturb the IHO' s determination that the 
Rebecca School constituted an app ropriate unilateral placement for the student for the 2011-12 
school year. 

F. Equitable Considerations 

Having determined that the Rebecca School was an appropriate placement for the student 
for the 2011-12 school year, I will now consider whether equitable cons iderations support the 
parents' reimbursement claim for tuition costs.   

Equitable considerations ar e relevant to fash ioning relief under the IDEA ( Burlington, 
471 U.S. at 374; R.E., 694 F.3d at 185, 194; M.C. v. Voluntown Bd. of Educ. , 226 F.3d 60, 68 
[2d Cir. 2000]; see Carter, 510 U.S. at 16 ["Courts fashioning discretionary equitable relief under 
IDEA m ust conside r a ll re levant f actors, in cluding the appropriate a nd reasonable level of 
reimbursement that should be required.  Total reimbursement will not be appropriate if the court 
determines that the cost of the private educati on was unreasonable"]).  With respect to equitable 
considerations, the IDEA also p rovides that reimbursement m ay be reduced or denied when 
parents fail to raise the appropria teness of  an IEP in a tim ely manner, fail to m ake their child 
available for evaluation by the di strict, or upon a finding of unreas onableness with respect to the 
actions taken by the parents (20 U.S.C. § 1412[a][10][C][iii]; see J.P. v. New York City Dep't of 
Educ., 2012 WL 359977, at *13-*14 [E.D.N.Y. Feb 2, 2012]; W.M. v. Lakeland Cent. Sch. Dist., 
783 F. Supp. 2d 497, 504-06 [S.D.N.Y. 2011]; G.B., 751 F. Supp. 2d at 586-88; Stevens, 2010 
WL 1005165, at *10; S.W., 2009 WL 857549, at *13-14; Thies v. New York City Bd. of Educ. , 
2008 WL 344728 [S.D.N.Y. Feb. 4, 2008]; M.V. v. Shenendehowa Cent. Sch. Dist. , 2008 W L 
53181, at * 5 [N.D.N.Y. Jan. 2, 20 08]; Bettinger v. New York City Bd. of Educ. , 2007 WL 
4208560, at *4 [S.D.N.Y. Nov. 20, 2007]; Carmel Cent. Sch. Dist. v. V.P. , 373 F. Supp. 2d 402, 
417-18 [S.D.N.Y. 2005], aff'd, 2006 WL 2335140 [2d Cir. Aug. 9, 2006]; Werner v. Clarkstown 
Cent. Sch. Dist. , 363 F . Supp. 2d 656, 660-61 [S.D.N.Y. 2005]; see also M.C. , 226 F.3d at 69 
n.9; Wolfe v. Taconic Hills Cent. Sch. Di st., 167 F. Supp. 2d 530, 533 [N.D.N.Y. 2001]; 
Application of a Student with a Disability, Appeal No. 12-036; Application of the Dep't of Educ., 
Appeal No. 07-079; Application of the Dep't of Educ., Appeal No. 07-032). 

The IDEA allows that reimbursement may be reduced or denied if parents do not provide 
notice of th e unilateral placem ent either at the most recen t CSE meeting prior to removing the 
student from  public school, or by written notice te n business days before such removal, "that 
they were rejecting the placem ent proposed by the public agency to  provide a [FAPE] to their 
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child, including stating their concer ns and their intent to enroll th eir child in a private school at 
public expense" (20 U.S.C. § 1412[a][10][C][iii][I]; see 34 CFR 300.148[d][1]).  This statu tory 
provision "serves the important purpose of giving the school sy stem an opportunity, before the 
child is removed, to assem ble a team , evaluate  the child, devise an appropriate plan, and 
determine whether a [FAPE] can be provided in the public schools" ( Greenland S ch. Dist. v. 
Amy N. , 358 F.3d 150, 160 [1st Cir. 2004]).  Although a reduction in reimbursem ent is 
discretionary, courts have upheld the denial of reimbursement in cases where it was shown that 
parents failed to com ply with  this statutory provision ( Greenland, 358 F.3d at  160; Ms. M. v. 
Portland Sch. Comm., 360 F.3d 267 [1st Cir. 2004] ; Berger v. Medina C ity Sch. Dist. , 348 F.3d 
513, 523-24 [6th Cir. 2003]; Rafferty v. Cranston  Public Sch. Comm ., 315 F.3d 21, 27 [1st Cir. 
2002]); see Frank G. , 459 F.3d at 376; Voluntown, 226 F.3d at 68; Lauren V. v. Colonial Sch. 
Dist.; 2007 WL 3085854, at * 13 [E.D. Pa. Oct. 22, 2007]). 

The district contends that th e equitable considerations shou ld preclude or dim inish an 
award of relief in this instance due to the parents' failure to afford it timely written notice of their 
rejection of the proposed program.  Here, the student's mother testified that she received the June 
2011 FNR notifying her of the partic ular assigned public school site  in late June 2011, and that 
she visited the assigned public school site immediately following receipt of the June 2011 FNR 
(Tr. pp. 360-63, 389). While the student's mother's letter to the district in  which she rejected the 
May 2011 IEP, is dated September 15, 2011, the student's mother testified that she sent a copy of 
the rejection letter to th e district as soon as she visited the assigned public school site in June 
2011—well before the parents ex ecuted a contract  with the Rebecca School in Septem ber 2011 
for the student's October 4, 2011 admission (Tr. pp. 365-68, 393-94, 398-99, 410; Parent Ex. H).7 

According to the student' s mother, the district did not respond to th e letter she sent after visiting 
the assigned school, and as a result, in Septem ber 2011, the student's mother sent a second letter 
notifying the district of  the pa rents' rejection of the proposed  program (Tr. pp. 366, 399-400). 
The student's mother also testified that she m et with the district CSE chairperson to express her 
concerns with the district-recomm ended program on the sam e day that sh e visited the assigned 
public school site (T r. pp. 394-96). 8  Thus, under these circum stances, I decline to find that th e 
parents failed to provide timely notice of their rejection of the proposed program. 

Moreover, the hearing record es tablishes that the parents cooperated with the district and 
remained willing to enroll the student in a district  public school.  For ex ample, the parents 
participated in the May 2011 CSE m eeting and the student's mother immediately availed herself 
of the opportunity to visit the assigned public school site upon receipt of the June 2011 FNR (Tr. 
pp. 356-57, 360-64). With respect to the paren ts' willingness to en roll the studen t in a dis trict 
school, the student' s mother testif ied that she was "open-m inded" at the tim e of her visit to 
assigned public school (Tr. pp. 364-65).  According to the student's mother, following her visit to 
the assigned public school, she immediately advised the district CSE chairperson that she wished 
to visit another district school; however, the parent's request was denied at that time (Tr. pp. 394-

7 The student's mother testified that she did not retain a cop y of the rejection letter th at she sent to the district 
after visiting the assigned public school (Tr. p. 394). 

8 While the hearing record does not clearly articulate whether the student's mother advised the CSE chairperson 
of her co ncerns su rrounding t he 6: 1+1 s pecial cl ass placement, the heari ng rec ord reflects that the CSE 
chairperson advised t he student' s mother that the CSE  c hairperson could not "gi ve [t he parents] an y ot her 
program" and that the parents "would have to wait" (Tr. pp. 394-96). 

21  



 

 

 

 

 

 

 
 

 

 
 

 
 

 

 

 
 
  

 

                                                 
 

 
        

95). Furthermore, the student's mother testified that she d id not learn ab out the Rebecca School 
until summer 2011, and that she did not visit there until early July 2011 (Tr. pp. 383-84).9  At the 
time of the student' s mother's July 2011 visit to the Rebecca School, Rebecca Schoo l personnel 
offered the student an opportunity to attend there at that time; however, the student's mother did 
not accept their offer, b ecause she wanted to see if the dis trict would offer her what she deem ed 
to be a more appropriate program for the student (Tr. pp. 385-87).  The student' s mother testified 
that in late July 2011, she subm itted an appli cation to th e Rebecca School for the student' s 
admission for the 2011-12 school year (T r. p. 387).  On Septem ber 26, 2011, the parents 
effectuated an enrollm ent contract with the Rebecca Scho ol for the s tudent's admission for th e 
2011-12 school year (T r. p. 368; Parent Ex. H at  p. 6).  On October 4, 2011, the student began 
attending th e Rebecca School (T r. pp. 367-68 , 410- 11).  The district did no t respond to the 
student's mother' s Septem ber 2011 correspond ence until Nove mber 2011, at which tim e the 
district identified an alternative assigned public  school site for the student (Tr. pp. 397, 400). 
Although the student's mother could not recall the name of the second assigned public school site 
recommended in November 2011, she testified that she visited the second assigned public school 
site (Tr. p. 400). 

Based on the foregoing, I find that the pare nts acted reasonably under the circum stances 
of this case and cooperated with  the district, and I therefore see no reason to disturb the IHO' s 
finding that equitable considerations favor th e parent' s request for reim bursement for the 
student's 2011-12 school year tuition at the Rebecca School. (see C.L. v. New York City Dep't of 
Educ., 2013 WL 93361, at *8-*9 [S.D.N.Y. Jan. 3, 2013]; B.R. v. New York City Dep't of Educ., 
2012 WL 6691046, at *8-*9 [S.D.N.Y. Dec. 26, 2012]; R.K., 2011 WL 1131522, at *4).   

VII. Conclusion 

In summary, I find that the IHO erred by relying on language from Deal v. Hamilton Bd. 
of Educ.  (392 F.3d 840 [6th Cir. 2004]) as a s ubstitute for the Rowley FAPE standard in 
determining that the district failed to offer the student a F APE for the 2011-12 school year.  I 
also f ind th at the IHO's determ ination th at th e district d enied the student a FAPE based on 
findings that the parents were denied the opportuni ty to meaningfully pa rticipate and that the 
annual goals and short-term  objectives in th e May 2011 IEP were inappropriate, m ust be 
reversed as these findings are not supported by the hearing reco rd.  H owever, I find that the 
district's failure to address the student' s socialization needs in the May 2011 IEP, and to provide 
parent counseling and training, collectively compri se a denial of a FAPE for the 2011-12 school 
year. I also concur with the IHO that the parents' unilateral placement at the Rebecca School was 
appropriate, and that equitable c onsiderations favor an award of reimbursement to the parents of 
the student's tuition at the Rebecca School for the 2011-12 school year. 

I have considered the parties' remaining contentions and find that I need not address them 
in light of the determinations made herein. 

9 The hearing record reveals that the student's mother's first visit to t he Rebecca School took place prior to her 
visit to the assigned public school site; however, both visits were within close proximity to each ot her and that 
at th e ti me o f th e stu dent's m other's v isit to th e a ssigned p ublic scho ol si te, she w as "ju st doi ng [he r] ow n 
research and learning of different things, different programs and different school[s]" (Tr. pp. 384-85). 
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THE APPEAL IS SUSTAINED TO THE EXTENT INDICATED. 

IT IS ORDERED that the IHO's decision dated May 31, 2012 is m odified, by reversing 
those portions which found that th e district failed to offer th e student a FAPE for the 2011-12 
school year based upon (1) the IHO's im proper reli ance upon the legal standard articulated in 
Deal v. Ham ilton Bd. of Educ.  (392 F.3d 840 [6th  Cir. 2004]) as a substitu te for the Rowley 
FAPE standard, (2) the IHO' s finding that the dist rict deprived the parents of an opportunity to 
meaningfully participate in th e development of the student' s May 2011 IEP, and (3) the IHO's 
finding that the annual goals and short-term  objectives in the student' s May 2011 IEP  were not 
appropriate; and 

IT IS FURTHER ORDERED  that a t the ne xt CSE m eeting regarding the student' s 
special education programming, the di strict shall consider whether it is appropriate to include 
parent counseling and training on the student' s IEP and, thereafter, shall provide the parent with 
prior written notice consistent with the body of this decision. 

Dated: Albany, New York 
July 05, 2013 

_________________________ 
STEPHANIE DEYOE 
STATE REVIEW OFFICER 
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	Footnotes
	1 Although the May 2011 CSE recommended a 12-month program for the student, the schoolpsychologist/district representative who participated at the May 2011 CSE meeting stated that the student wouldreceive summer 2011 special education programs and services through his then-current preschool program (Tr.pp. 80-82, 90; Dist. Ex. 3 at p. 8 ).
	2 The student's eligibility for special education programs and services as a student with autism is not in disputein this appeal (34 CFR 300.8[c][1]; 8 NYCRR 200.1[zz][1]; see Tr. pp. 8-9).
	3 The due process complaint notice contains a typographical error as it sets forth that the parents sought relieffor related services for the period of "July 1, 2011 through June 30, 2011" (Parent Ex. A at p. 4).
	4 The May 2011 CSE also had available to it both a 2010 OT progress report and speech-language progressreport, as well as a February 2011 social history update report (Tr. pp. 94-95, 147-48; Dist. Exs. 9-11; 13).
	5 8 NYCRR 200.13(d).
	6 The district fails to provide a rationale for its position that students must possess verbal language to engage insocialization activities.
	7 The student's mother testified that she did not retain a copy of the rejection letter that she sent to the districtafter visiting the assigned public school (Tr. p. 394).
	8 While the hearing record does not clearly articulate whether the student's mother advised the CSE chairpersonof her concerns surrounding the 6:1+1 special class placement, the hearing record reflects that the CSEchairperson advised the student's mother that the CSE chairperson could not "give [the parents] any otherprogram" and that the parents "would have to wait" (Tr. pp. 394-96).
	9 The hearing record reveals that the student's mother's first visit to the Rebecca School took place prior to hervisit to the assigned public school site; however, both visits were within close proximity to each other and thatat the time of the student's mother's visit to the assigned public school site, she was "just doing [her] ownresearch and learning of different things, different programs and different school[s]" (Tr. pp. 384-85).



