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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
parent) appeals from the decision of an im partial hearing officer (IHO) which denied her request 
to be reimbursed for the costs of  the student' s tuition a t the Resources for Effective Educational 
Development Academ y (REED Academ y) for the 2011-12 school year .  Respondent (the 
district) cro ss-appeals f rom th e IHO' s decision  awarding  reim bursement for the costs of the 
student's home-based applied behavior analysis  (ABA) and transportation services for the 2011-
12 school year.  The appeal must be dismissed.  The cross-appeal must be sustained in part. 
 
II. Overview—Administrative Procedures 
 
 The decision of the IHO is binding upon both parties unless appealed (Educ. Law 
§ 4404[1]).  A party aggrieved by the decision of an IHO may appeal to a State Review Officer 
(SRO) (Educ. Law § 4404[2]; see 20 U.S.C.  § 1415[g][1]; 34 CFR 300.514[b][1];  8 NYCRR 
200.5[k]).  The appealing party or parties m ust identify the findings, conclusions, and orders of  
the IHO with which they disagree and indicate the relief that they would like the SRO to grant (8 
NYCRR 279.4).  The opposing party is entitled to re spond to an appeal or cross-appeal in an 
answer (8 NYCRR 279.5).  The SRO conducts an im partial re view of the IHO' s findings, 
conclusions, and decisio n and is req uired to ex amine the entire hearing record ; ensure that the 
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procedures at the hearing were consistent with the requirements of due process; seek additional 
evidence if necessary; and render an independe nt decision based upon th e hearing record (34 
CFR 300.514[b][2]; 8 NYCRR 279.12[a]).1 
 
III. Facts and Procedural History 
 
 The partie s' f amiliarity with the f acts and proce dural his tory of  the case and the IHO' s 
decision is presumed and will not be recited here. 2  Briefly, the CSE convened on June 1, 2011, 
to develop the student' s IEP for the 2011-12 school year (see generally Di st. Ex. 2 at pp. 1-20).  
The parent disagreed with the recommendations in the June 2011 IE P, as well as with the 
particular public school site to  which the district assigned th e student to attend for the 2011-12 
school year, and as a result, notified the district of her intent to unilate rally place the student at 
REED Academy (see Parent Ex. C) .  In a due process com plaint notice, dated July 18, 2011, the 
parent alleged that the district  failed to offer the student a free appropriate public education 
(FAPE) for the 2011-12 school year, and as relief, asserted the student' s right to rem ain at the 
REED Academy funded by the district as his pe ndency placement, and further requested round-
trip transportation services and reim bursement for the costs of  the student' s related s ervices and 
tuition at the REED Academy for the 2011-12 school  year, as well as home-based ABA services 
(see Parent Ex. B at pp. 1-2).   
 
 On July 29, 2011, the IHO conducted a preh earing conference, and on August 23, 2011, 
the parties proceeded to an impartial hearing, which concluded on May 25, 2012 after six days of 
proceedings (see Tr. pp. 1-379; IHO Decision at p. 3). 3, 4  In a decision dated June 19, 2012, the 
IHO determined that the district offered the student a FAPE for the 2011-12 school year, and 
thus, declined to addres s whether th e REED Academy was an appropria te unilateral placem ent 
for the s tudent (see IHO Decision  at pp.  8-1 8).  The IHO denied the parent's request for 
reimbursement for the costs of the student's tuition at the REED Academy for the 2011-12 school 
year; however, the IHO ordered the district to reimburse the parent  for the costs of th e student's 
home-based ABA and transportation services for the 2011-12 school year (id. at pp. 18-20).    

                                                 
1 The a dministrative p rocedures ap plicable t o t he re view o f disputes bet ween parents an d sc hool di stricts 
regarding a ny matter relating to the identification, ev aluation or e ducational placem ent of a student  with a 
disability, or a student suspected of having a disability, or the provision of a free appropriate public education to 
such student are well established and described in broader detail in previous decisions issued by the Office of 
State R eview (see, e .g., Application o f t he De p't of E duc., Appeal No. 1 2-228; Application of t he Dep't o f 
Educ., Appeal No. 12-087; Application of a Student with a Disability, Appeal No. 12-165; Application of the 
Dep't of Educ., Appeal No. 09-092). 
 
2 Any additional facts necessary to the disposition of the parties' arguments will be set forth below as necessary 
to resolve the issues presented in this appeal.   
 
3 On August 31, 2011, the IHO issued an interim order regarding the student's pendency (stay-put) placement, 
which fo und th at th e REED Acad emy co nstituted th e stu dent's p endency p lacement an d which directed th e 
district t o cont inue t o fund the st udent's pl acement at  t he REED Academy, i ncluding t he cost s o f round-trip 
transportation (see Interim IHO Decision at pp. 2-3).    
 
4 At the time of t he impartial hearing, the student had attended the REED Academy for ap proximately seven 
years (see Tr. p. 253).   
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IV. Appeal for State-Level Review 
 
 The parties'  f amiliarity with the pa rticular issues f or revie w on appeal in the p arent's 
petition for review, the district's answer and cross-appeal, and the parent's answer to the district's 
cross-appeal thereto is also presum ed and will not be recited here.  The gravam en of the parties'  
dispute on appeal is whether the June 2011 CSE considered sufficient evaluative information and 
properly relied upon teacher esti mates to determ ine the student 's functional levels in the 
development of the June 2011 IEP;  whether the annual goa ls were appropriate, m easurable, and 
capable of  implem entation in the district' s recommended program ; whether the IHO erred in 
failing to find that the absence of hom e-based ABA services and parent  counseling and training 
in the IEP resulted in a failure to offer th e student a FAPE; and whether the June 2011 CSE 
failed to provide the parents with an opportunity to  participate in the decision-m aking process at 
the m eeting and im permissibly engaged in predet ermination.  In its cross-appeal, the district 
specifically argues th at the IHO erred in awarding reim bursement for the costs of the student' s 
home-based ABA and transportatio n services.  Th e parties additionally ar gue the m erits of  the 
appropriateness of the assigned public school site.  Further, the parent also alleges that the REED 
Academy was an appropriate unilateral placement and equitable considerations weighed in favor 
of the parent's request for relief. 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
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violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
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(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The final criterion for a reimbursement award is that the parents' claim must be supported 
by equitable considerations.  Equitable considera tions are relevant to fashioning relief under the 
IDEA (Burlington, 471 U.S. at 374; R.E., 694 F.3d at 185, 194; M.C. v. Voluntown Bd. of 
Educ., 226 F.3d 60, 68 [2d Cir. 2000]; see Carter , 510 U.S. at 16 ["Courts fashioning 
discretionary equitable relief under IDEA m ust consider all relevant factors, including the 
appropriate and reasonable level of reimbursement that should be required.  Total reimbursement 
will not be  appropr iate if  the cou rt de termines tha t the  cost of  the  priva te ed ucation was  
unreasonable"]).  The IDEA also provides that re imbursement may be reduced or denied when 
parents fail to challenge the appropriateness of an IEP in a timely manner, fail to make their child 
available for evaluation by the di strict, or upon a finding of unreas onableness with respect to the 
actions taken by the parents (20 U. S.C. § 1412[a][10][C][iii]; 34 CFR 300.148[d]; see S.W . v. 
New York City Dep' t of Educ., 646 F. Supp. 2d 346, 362-64 [S.D.N.Y. 2009]; Thies v. New 
York City Bd. of Educ., 2008 WL 344728 [S.D .N.Y. Feb. 4, 2008]; M.V. v. S henendehowa 
Cent. Sch. Dist., 2008 WL 53181, at *5 [N.D.N.Y. Jan. 2, 2008]; Bettinger v. New York City 
Bd. of Educ., 2007 W L 4208560, at *4 [S.D.N.Y. Nov. 20, 2007]; Carm el Cent. Sch. Dist. v. 
V.P., 373 F. Supp. 2d 402, 417-18 [S.D.N.Y. 2005], aff'd, 192 Fed. App'x 62, 2006 WL 2335140 
[2d Cir. Aug. 9, 2006];  W erner v. Clarkstown Cent. Sch. Di st., 363 F. Supp. 2d 656, 660-61 
[S.D.N.Y. 2005]; see also Voluntown, 226 F.3d at 69 n.9; W olfe v. Taconic Hills Cent. Sch. 
Dist., 167 F. Supp. 2d 530, 533 [N.D.N.Y. 2001]).  
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 



 6

 
VI. Discussion 
 
 A. Preliminary Matters—Scope of Impartial Hearing and Review 
 
 Before reaching the merits in this c ase, a determination must be made regarding which 
claims are p roperly before me on ap peal.  First,  a review of the hearing  record reveals that the 
IHO exceed ed her jurisdiction by sua sponte addre ssing and deciding  issues in the decision 
regarding whether the June 2011 CSE failed to r ecommend parent counseling and training in the 
June 2011 IEP because the parent did not raise it as an issue in disp ute in  the d ue process 
complaint notice (compare IHO Decision at p. 14, with Dist. Ex. 1 at pp. 1-2). 
 
 Second, a review of the hearing record also  reveals that the parent now raises the  
following issues in the petition—which she did no t raise in the due process complaint notice and 
upon which the IHO did not issue findings—for th e first tim e on appe al: whether the special 
education teacher who attended the June 2011 CSE m eeting met the regulatory criteria; whether 
the June 2011 CSE failed to c onduct a triennial evaluation and a classroom observation of the 
student; whether the June 2011 IEP failed to include short-term  obj ectives; whether the 
recommended 6:1+1  sp ecial class placem ent at a specialized school was approp riate absent a 
recommendation for ABA and parent counseling a nd training in the June  2011 IEP; and whether 
the June 20 11 CSE f ailed to re commend a transition  plan to assis t the student in n avigating the 
assigned public school site (com pare Pet. ¶¶ 14-17, 19, 22-23, 25- 26, 29, with Dist. Ex. 1 at pp. 
1-2). 
 
 With respect to the issues raised and decided sua sponte by  the IHO in the decision as 
well as the alleg ations now raised by the pare nt in the petition f or the first time on appeal, th e 
party requesting an impartial hearing has the first opportunity to identify the range of issues to be 
addressed at the hearing (Application of a St udent W ith a Disability, Appeal No. 13-151; 
Application of a Student with a Disability, Appeal No. 09-141; Application of the Dep't of Educ., 
Appeal No. 08- 056). H owever, a party requesting an impartial hearing m ay not raise issues at 
the impartial hea ring that were  not raised  in  its due process com plaint notice unless the other  
party agrees (20 U.S.C.  § 1415[f][3][B]; 34 CFR 300.508[d][3][i], 300.511[d]; 8 NYCRR 
200.5[j][1][ii]), or the original due process com plaint is am ended prior to  the im partial hearing 
per permission given by the IHO at  leas t f ive days pr ior to  the im partial hearing (20 U.S.C. § 
1415[c][2][E][i][II]; 34 CFR 300.508[d][3][ii]; 8 NYCRR 200.5[i][7][b]; N.K. v. New York City 
Dep't of Educ., 961 F. Supp. 2d 577, 584-86  [S.D.N .Y.  2013]; J.C.S. v Blind Brook-Rye Union 
Free Sch. Dist., 2013 WL 3975942, at  *8-*9 [S.D.N.Y. Aug. 5, 2013]; B.M. v. New York City 
Dep't of Educ., 2013 WL 1972144, at *6 [S.D.N.Y. May 14, 2013]; C.H. v. Goshe n Cent. Sch. 
Dist., 2013 WL 1285387, at *9 [S.D.N.Y. Mar. 28, 2013]; S.M. v. Taconic Hills Cent. Sch. Dist., 
2013 WL 773098, at *4 [N.D.N.Y. Feb. 28, 2013]; DiRocco v. Bd. of Educ., 2013 WL 25959, at 
*23 [S.D.N.Y. Jan. 2, 2013]; B.P. v. New York City Dep't of Educ., 841 F. Supp. 2d 605, 611 
[E.D.N.Y. 2012]; M.R. v. S. Orangeto wn Cent. Sch. Dist., 2011 W L 6307563, at *12-*13 
[S.D.N.Y. Dec. 16, 2011]; C.F. v. New York City Dep' t of Educ.,  746 F.3d 68, 77 -78 [2d Cir. 
2014]; C.D. v. Bedford Cent. Sch. Dist., 2011 WL 4914722, at *13 [S.D.N.Y. Sept . 22, 2011]; 
R.B. v. Dep' t of Educ., 2011 W L 4375694, at *6-*7 [S.D.N.Y. Sept. 16, 2011]; M.P.G., 2010 
WL 3398256, at *8; see K.L. v. New York City Dep't of Educ., 530 Fed. App'x 81, 87, 2013 WL 
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3814669 [2d Cir. July 24, 2013]).  Mo reover, it is essential that the IHO disclose his or her 
intention to reach an issue which the parties have not raised as a matter of basic fairness and due 
process of law (Application of a Child with a Handicapping Condition, Appeal No. 91-40; see  
John M. v. Bd. of Educ ., 502 F.3d 708 [7th Cir. 2007]).  Although an IHO has the authority to 
ask questions of counsel or witnesses for the pu rposes of clarification or com pleteness of the 
hearing record (8 NYCRR 200.5[j][3][vii]), or even inquire as to whether the parties agree that 
an issue should be addressed, it is imperm issible for the IHO to sim ply expand the scope of the 
issues raised without the express consent of the parties and then base his or her determ ination on 
those issues (see Dep' t of Educ. v. C.B ., 2012 WL 220517, at *7-*8 [D. Haw. Jan. 24, 2012]  
[finding that the adm inistrative hearing officer improperly consider ed an issue beyond the scope 
of the parents' due process complaint notice]). 
 
 Upon review, I find that the parent' s due process com plaint notice cannot be reasonably 
read to include the issues raised and decided sua sponte by the IHO regarding whether the June 
2011 CSE failed to recomm end pa rent counseling and training in  the June 2011 IEP, or the 
challenges identif ied ab ove that h ave been ra ised in the p arent's petitio n f or the f irst tim e on 
appeal (see Dist. Ex. 1 at pp. 1-2).  Moreover, a fu rther review of the he aring record shows that 
the district did not agree to an e xpansion of the issues in th is case, nor did the parent attempt to 
amend the due process com plaint notice (see Tr. pp. 1-379; Dist. Exs. 1-14; Parent Exs. A-G;  
IHO Ex. i). 
 
 Where, as here, the parent did not seek the district' s agreement to expand the scope of the 
impartial h earing to inc lude th ese issues, or  se ek to includ e thes e issu es in an am ended due 
process co mplaint notice, these iss ues are not properly subject to review.  To hol d otherwise 
would inhibit the developm ent of the hearing re cord for the IHO' s consideration, and render the 
IDEA's statutory and regulatory provisions m eaningless (see 20 U.S.C.  § 1415[f][3][B]; 34 CFR 
300.511[d], 300.508[d][3][i]; 8 NYCRR 200.5[j][1][ii]; see also B.P., 841 F. Supp. 2d at 611 
[explaining that "[t]he scope of the inquiry of the IHO,  and therefore the SRO . . . , is lim ited to 
matters either raised in the . . . impartial hearing request or agr eed to by [the opposing party]]"); 
M.R., 2011 W L 6307563, at *13).  "By requiring part ies to raise all issu es at the lowest 
administrative level, IDEA a ffords full explorat ion of technical educational issues, furthers 
development of a complete factual record an d promotes judicial efficiency by giving these 
agencies the first opportunity to correct shortcom ings in their educational programs for disabled 
children" (R.B., 2011 WL 4375694, at *6 [inter nal quotations om itted]; see C.D., 2011 WL 
4914722, at *13 [holding that a transportation issue was not properly preserved for review by the 
review officer because it was not raised in the party's due process complaint notice]). 
 
 Accordingly, the IHO exceeded her jurisdiction by addressing in the decision whether the 
June 2011 CSE failed to recomm end parent counseling and training  in the June 2011 IEP, and 
this particular finding must be annulled.  In addition, the parent's allegations identified above and 
raised now, for the first tim e, on appeal are ou tside the scope of my review , and therefore, these 
allegations will not be considered  (see N.K., 961 F. Supp. 2d at  584-86; B.M., 2013 WL 
1972144, at *6; C.H., 2013 W L 1285387, at *9; B.P., 841 F. Supp. 2d at 611; M.P.G., 2010 WL 
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3398256, at *8; Snyder v. Montgom ery Co. Pub. Schs., 2009 WL 3246579, at *7 [D. Maryland 
Sept. 29, 2009]).5,6 
 
 A. June 2011 IEP 
 
 Upon careful review, the eviden ce in the hearing record reflects that the IHO, in a we ll-
reasoned and well-supported decision, correctly reach ed the conclusion that the district offered 
the student a FAPE for  the 2011-12 school  year (see IHO  D ecision at pp. 8-18). 7  T he I HO 
                                                 
5 To the extent that the Second Circuit has held that issues not included in a due process complaint notice may 
be ruled on by an adm inistrative hear ing officer wh en the d istrict "open[s] the door" to  such issues with the 
purpose of defeating a cl aim that was rai sed in the due process complaint notice (M.H., 685 F.3d 217, at 250-
51; see D.B. v. New York City Dep't of Educ., 966 F. Su pp. 2d 315, 327-29 [S.D.N.Y.  2013]; N.K., 961 F. 
Supp. 2 d at  584 -86; A.M. v . New Y ork C ity Dep' t of Educ ., 9 64 F. S upp. 2d 2 70, 282-84[S.D.N.Y. 2 013]; 
J.C.S., 2013 WL 3975942, at *9; B.M., 2013 WL 1972144, at *5-*6), the issues raised and addressed sua sponte 
by the IHO in th e decision and the allegations raised in  the parent's petition for th e fi rst time on appeal—in 
particular, the absence of recommendations for ABA and parent counseling and training in the June 2011 IEP—
were initially raised by counsel on cross-examination of a district witness, or through testimony of witnesses for 
the parent (see, e.g., Tr. pp. 56-59, 146, 178, 210-11).  With respect to the parent's allegation that the June 2011 
IEP fai led to include short-term object ives, a review of the hearing record indicates that al though the district 
solicited testimony to develop the hearing record and to provide background and contextual information (see Tr. 
p. 37), this examination elicited general background information as part of routine questioning and did not serve 
to "open the door" to th is issue under the holding of M.H. (see A.M., 2013 WL 4056216, at *10 -*11; J.C.S., 
2013 WL 3975942, at *9; B.M., 2013 WL 1972144, at *6).   
 
6 Even if the parent properly raised the lack of parent counseling and training in the June 2011 IEP as an issue in 
the due process complaint notice, the failure to recommend this service in the June 2011 IEP would not result in 
a failure to offer the student a FAPE.  State regu lations require that an IEP indicate the extent to which parent 
counseling and train ing will be provided to parents, when appropriate (8 NYCRR 200.4[d][2][v][b][5]).  State 
regulations further provide f or t he p rovision of pa rent c ounseling a nd t raining f or t he p urpose of enabl ing 
parents of stud ents with au tism to  p erform ap propriate fo llow-up in tervention activ ities at h ome (8  NYCRR  
200.13[d]).  Regulations define parent counseling and training as "assisting parents in understanding the special 
needs of their child; providing parents with information about child development; and helping parents to acquire 
the necessary skills that will allow them to support the implementation of their child's individualized education 
program" (8 NYCRR 200.1[kk]; see 34 CFR 300.34[c][8]).  However, Courts have held that a failure to include 
parent counseling and t raining in an IEP does not const itute a deni al of  a FAPE whe re a di strict provided a 
"comprehensive parent training component" that satisfied the requirements of the State regulation (see R.E., 694 
F.3d at 191; M.M. v. New York City Dep't of Educ., 583 F. Supp. 2d 498, 509 [S.D.N.Y. 2008]).  The Second 
Circuit has e xplained that " because sc hool districts are required by [8 NYCRR] 200.13(d) t o provide parent 
counseling, they remain accountable for their failure to do so no matter the contents of the IEP.  Parents can file 
a complaint at any time if they feel they are not receiving this service" (R.E., 694 F.3d at 191; see M.W. v. New 
York City D ep't o f Edu c., 72 5 F.3d  131, 141-42 [2d Ci r. 2013]).  The Second  Cir cuit fu rther explain ed that  
"[t]hough the failure to include parent counseling in the IEP may, in some cases (par ticularly when aggregated 
with ot her vi olations), result i n a deni al of  a FAPE, i n t he o rdinary case t hat fai lure, st anding al one, i s not  
sufficient to war rant reimbursement" (R.E., 694 F.3d  at 191; see F.L. v. New York City D ep't o f Educ., 553 
Fed. App'x 2, 7 [2d Cir. Jan. 1, 2014]). 
 
7 Given the determination concurring with the IHO that the district offered the student a FAPE for the 2011-12 
school year, the IHO's find ing with respect to reim bursement for the  costs of the student's home-based ABA 
services m ust be an nulled.  It i s wel l set tled t hat a n aw ard of reimbursement or f urther se rvices must be  
predicated upon a f inding that the district failed to offer the stu dent a FAPE ( see 34 CFR 3 00.148[a]; see also  
Application of a Stu dent with a Disab ility, Appeal No. 11-032; Application of the Dep't of Educ., Appeal No. 
11-014; Ap plication of a Stu dent with  a Disability, App eal No. 08 -078).  Thu s, th is p ortion of the d istrict's 
cross-appeal is sustained.     
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accurately recounted the facts of the case, addressed the majority of the specific issues identified 
in the p arent's due proc ess com plaint notice, s et f orth the  proper lega l stand ard to determ ine 
whether the district offered the student a FAPE  for the 2011-12 school year, and applied that 
standard to  the facts at  hand (id.).  The decision shows that  th e IHO c arefully con sidered th e 
testimonial and docum entary evidence presented by both parties, and furthe r, that she weighed 
the evidence and properly supported her conclusions (id.).  F urthermore, an independent review  
of the entire hearing record reveals that the im partial hearing was conducted in a m anner 
consistent with the requirem ents of due process and that there is  no  reason  app earing in  th e 
hearing record to m odify the determ inations of the IHO (see 20 U.S.C. § 1415[g][2]; 34 CFR 
300.514[b][2]).  Thus, while m y reasoning m ay have differed from  the IHO' s in som e respects, 
the conclusions of the IHO are hereby adopted.   
 
 With regard to the June 2011 IEP, the CSE considered sufficient evaluative inform ation 
and properly relied upo n teach er es timates to d etermine th e studen t's functional levels in the  
development of the IE P. Am ong the other elem ents of an IEP is a statem ent of a student' s 
academic achievement and functional performance and how the student's disability affects his or 
her progress in relation to the general educati on curriculum (20 U.S.C. § 1414[d][1][A][i][I]; 34 
CFR 300.320[a][1];8 NYCRR 200.4[d][2][i]; see 8 NYCRR 200.1[ww][3][i]).  In developing the 
recommendations for a student' s IEP, the CSE m ust consider the res ults of  the  initial o r most 
recent evaluation; the student's strengths; the concerns of the parents for enhancing the education 
of their child; the academ ic, developm ental an d functional needs of the student, in cluding, as 
appropriate, the student' s performance on any gene ral State or district-w ide assessments as well 
as any special factors as set forth in federal and State regulations (34 CFR 300.324[a]; 8 NYCRR 
200.4[d][2]).  Furthermore, although federal and St ate regulations require that an IEP report the 
student's present lev els of academic achievement and functional performance, those regulatio ns 
do not m andate or specify a particular source from which that inf ormation m ust com e, and 
teacher estimates may be an accep table method of evaluating a student' s academic functioning.  
When a student has not been attending public school, it is also appropriate for the CSE to rely on 
the assessments, classroom observations, or teacher reports pr ovided by the student' s nonpublic 
school (S.F. v. New York City Dep' t of  Educ., 2011 WL 5419847, at *10 [S.D.N.Y. Nov. 9, 
2011] [indicating that based upon 20 U.S.C. § 1414 (c)(1)(A), a CSE is required in part to 
"review existing evaluation data on the child, including (i) evalua tions and information provided 
by the pare nts of  the child ; (ii) c urrent c lassroom-based, local, or State ass essments, and 
classroom-based observations ; an d (iii) obs ervations b y teachers  and related services 
providers"]).  In particular, a review of the evid ence in the h earing record shows th at the IHO 
correctly determ ined that the June 2011 CSE c onsidered and relied up on sufficient evaluative  
information—and accurately and ad equately described and identified th e student's needs in  the 
present levels of perform ance in the June 2011 IEP based upon that ev aluative inform ation, 
including teacher estim ates—in the development of the June 2011 IEP (see Tr. pp. 1-379; Dist. 
Exs. 1-14; Parent Exs. A-G; IHO Ex. i; IHO Decision at pp. 8-12). 
 
 More specifically, the evidence in the hear ing record dem onstrates that the June 2011 
CSE considered and relied upon the following eval uative infor mation to develop the student' s 
IEP: an April 2010 psychoedu cational evaluation, an  April 2010 occupational therapy school 
function evaluation, an April 2010 social histor y update, an April 2011 REED Academ y present 
level of academ ic achievem ent and functional perform ance, a May  2010 speech-langu age 
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evaluation, a Septem ber 2010 and a January 2011 f unctional behavioral assessm ents (FBAs), a 
September 2010 behavioral intervention plan (BIP), and a Novem ber 2010 REED Academ y 
progress report (see Tr. p. 31-35; 73-74; Dist. Exs. 5-7; 9-14).  At the  im partial h earing, the  
district school psychologist who attended the J une 2011 CSE meeting testified that the CSE also 
considered input provided by the student's REED Academy special education teacher, the REED 
Academy director, and the REED Academy assistant director to ascertain the student's functional 
levels, strengths, and areas of de lay (see Tr. p. 42, 73-74; see also Dist. Ex. 2 at p. 2; 3 at p. 1) .  
Accordingly, the evaluative inform ation cons idered by the June 2011 CSE provided it with 
sufficient functional, developm ental, and acad emic inform ation about the student and her  
individual needs to enable it to develop the student's IEP (D.B. v. New York City Dep't of Educ., 
2011 WL 4916435, at *8 [S.D.N.Y. Oc t. 12, 2011]; Application of a Student with a Disability, 
Appeal No. 11-041; Application of  a Student with a Disability, Appeal No. 10-100; Application 
of a Student with a Disability, Appeal No. 08-015; Application of the Dep't of Educ., Appeal No. 
07-098; Application of a Child with a Disability, Appeal No. 94-2).  
 
 With regard to whether the annual goals we re appropriate, m easurable, and capable of 
implementation in the district's recommended program, an IEP m ust include a written statement 
of m easurable annual goals, in cluding acad emic and functional go als designed to m eet the 
student's needs that result from the student's disability to enable the student to be involved in and 
make progr ess in the general ed ucation curriculum ; and m eet each of the student' s othe r 
educational needs that result from  the student' s disability (see 20 U.S.C. § 1414[d][1][A][i][II]; 
34 CFR 300.320[a][2][i]; 8 NYCRR 200.4[d][2][iii]).  Each annua l goal shall include th e 
evaluative criteria, evaluation procedures and sche dules to be used to m easure progress toward 
meeting the annual goal during  the period  beginning with  placement and e nding with th e next 
scheduled review by  the comm ittee (8 NYCRR 200.4[d][2][iii][b]; see 20 U.S.C. 
§ 1414[d][1][A][i][III]; 34 CFR 300.320[a][3]).  Additionally, a determ ination of the 
appropriateness of a particular set of  annual goals  for a student turns, not upon their suitability 
within a particular classroom setting or student-to-teacher ratio, but rather on whether the annual 
goals and short-term objectives are consistent with and relate to the identif ied needs and abilities 
of the student (see 20 U.S.C. § 1414[d][1][A][i][II]; 34 CFR 300.3 20[a][2][i]; 8 NYCRR 
200.4[d][2][iii]).  To h old oth erwise would su ggest that CSEs or CPSE s should pres elect an 
educational setting on th e continuum of altern ative placements and/or related services and then  
draft annual goals specific  to that setting; however, that is , idiomatically speaking, placing the 
cart before the horse (see generally, "Guide to  Quality Individualized Education Program [IEP] 
Development and Implementation," at pp. 38-39, Office of Special  Educ. [Dec. 2010], available 
at http ://www.p12.nysed.gov/specialed/publications/iepguidance/IEPguideDec2010.pdf [stating,  
among othe r things that "[t]he recomm ended sp ecial education program s and services in a 
student's IEP identify what the s chool will provide for the student so that the student is able  to 
achieve the annual goals and to participate and pr ogress in the general ed ucation curriculum (or 
for preschool students, age-approp riate activities) in the leas t restrictive environment] [emphasis 
added]).  Finally, the IDEA does not require that annua l goals be drafted at a CSE m eeting (see 
E.A.M. v. New York City Dep't of Educ., 2012 WL 4571794, at * 8 [S.D.N.Y. Sept. 29, 2012]). 
 
 A review of the June 2011 IEP shows that  the CSE developed approxim ately 27 annual 
goals to address the student' s identified needs in the areas of  self-care and personal hygiene 
skills, soc ial and  prag matic skills,  read ing sk ills, self -management skills,  m athematics skills, 
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language sk ills, fine m otor skills, and sensory in tegration skills (see Dist. Ex. 2 at pp. 6-11).  
Specifically, to address reading sk ills, the June 2011 IEP targeted the student' s ability to read 
functional signs and a list of sixth grade level "pri ority sight words" (id. at pp. 6, 9).  The June  
2011 IEP also targeted the studen t's writing and keyboarding skills and addressed her ability to 
type letters "U" through "Z" and to "press the enter key" (id. at p. 7).  W ith regard to 
mathematics skills, the June 2011 IEP targeted  th e studen t's ability  to  identify co ins; count,  
recognize, represent, nam e and order the num ber" of given objects; and tell tim e on a digital 
clock (id. at pp. 6, 8, 9).  Additionally, the June 2011 IEP included an annual goal to improve the 
student's ability  to m atch corr ect an swers to  qu estions abo ut the  m onth, day, and year of  th e 
calendar (id. at p. 7).   
 
 Regarding whether the June 2011 CSE failed to  provide the parents with an opportunity 
to particip ate in the de cision-making process at the m eeting and imperm issibly engaged i n 
predetermination, the IDEA sets forth procedural safeguards that include providing parents an 
opportunity "to participate in m eetings with respect to the identif ication, evaluation, and 
educational placem ent of the child" (20 U.S.C. § 1415[b][1]).  Federal and State regulations 
governing parental participation requ ire that school distri cts take steps to ensu re that parents are 
present at their child' s IEP m eetings or are afforded the opportunity to participate (34 CFR 
300.322; 8 NYCRR 200.5[d]).  Although school districts must provide an opportunity for parents 
to participate in th e development of their child' s IEP, mere parental disagreem ent with a school 
district's proposed IEP  and placem ent reco mmendation does not am ount to a denial of 
meaningful participation (see P.K. v. Be dford Cent. Sch. Dist., 569 F. Supp. 2d 371, 383 
[S.D.N.Y. 2008] [noting that a "professional disagreem ent is not an IDEA violation"]; Sch. for 
Language & Comm c'n Dev. v. New York St ate Dep' t of Educ., 2006 W L 2792754, at *7 
[E.D.N.Y. Sept. 26, 2006] [finding th at "[m]eaningful participation does not require deferral to 
parent choice"]; Paolella v. Dist. of Colu mbia, 2006 W L 3697318, at *1 [D.C. Cir. Dec. 6, 
2006]).8  A review of the evidence in the he aring record shows that the June 2011 CSE 
considered and rejected  other placement options for the student, including a general education 
setting and a special ed ucation class at a community schoo l, a 12:1+1 special class placem ent, 
and a 12:1 +4 special class placem ent in a speci alized scho ol, a nonpu blic d ay sch ool, and a 
nonpublic residen tial s chool, which the June 2011 CSE ultim ately rejected as either not 
sufficiently supportive or too restri ctive for the student (see Dist. Exs. 2 at p. 13; 3 at p. 2).  
Based upon m y review of the hearing record, the district did not predeterm ine the student' s 
program or placement for the 2011-12 school year and the parent was afforded an opportunity to 
meaningfully participate in the IEP developm ent process (T.P., 554 F.3d at 253; see M.W ., 869 
F. Supp. 2d at 333-34; R.R., 615 F. Supp. 2d at 294). 
 
 Moreover, the evidence in the hearing reco rd supports the IHO' s finding that the 6:1+1 
special class placement—together with related serv ices; the services of a full-tim e, 1:1 behavior 
paraprofessional; m anagement needs; and annu al goals—of fered the student a FAPE for the  
                                                 
8 The IDEA only requires that the parents have an opportunity to participate in the drafting process'" (D.D.-S. v. 
Southold Union Free Sch. Dist., 2011 WL 3919040, at *11 [E.D.N.Y. Sept. 2, 2011], quoting A.E. v. Westport 
Bd. of Educ., 463 F. Supp. 2d 208, 216 [D. Conn. 2006]; see E.F., 2013 WL 4495676, at *17 [noting that "as 
long as the parents are listened to," the right to participate in the development of the IEP is no t impeded, "even 
if the [district] ultimately decides not to follow the parents' suggestions"]; see also T.Y. v. New York City Dep't 
of Educ., 584 F.3d 412, 420 [2d Cir. 2009] [noting that the IDEA gives parents the right to participate in the 
development of their child's IEP, not a veto power over those aspects of the IEP with which they do not agree]). 
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2011-12 school year.  State regula tions provide that a 6 :1+1 special class placement is designed 
for those students "whose management needs are determined to be highly intensive and requiring 
a high degree of individualized attention and intervention" (8 NY CRR 200.6 [h][4][ii][a].  
According to the evidence in th e hearing record, at the tim e of the June 2011 CSE m eeting, the 
student exhibited significant deficits in academics, receptive, expressive, and pragmatic language 
skills; sensory processing skills, including self-re gulation; fine m otor skills; and self-care and 
hygiene skills (see Dist. Exs. 2 at pp. 3-5, 20; 3; 5-7; 9-14).  Cons istent with the student' s needs 
as identified in the evaluative information considered and relied upon by the June 2011 CSE, and 
in conformity with State regulations,  the June CSE recommended that the student b e placed in a 
12-month s chool year program  consisting of a 6: 1+1 special class p lacement at a specialized 
school with the services of a full-time 1:1 crisis m anagement paraprofessional to assist in 
addressing the student's management needs (Dist. Ex. 2 at pp. 1, 14).  Consequently, the IHO did 
not err in failing to find that the absence of home-based ABA services and parent counseling and 
training in the IEP resulted in a failure to offer the student a FAPE. 
 
 Finally, with respect to the parent' s claim s relating to the assigned public school site, 
which the IHO did address and which the parties c ontinue to argue on appeal, in this instance, 
similar to the reasons set forth in  other decisions issued by the O ffice of State Review (see, e.g., 
Application of the Dep't of Educ., Appeal No. 14-025; Application of the Dep't of Educ., Appeal 
No. 12-090; Application of a St udent with a Disability, App eal No. 13-237), the parent' s 
assertions are without merit.  The parent' s claims regarding the class size at the assigned public 
school site and the functional groupi ng of the students in the pr oposed classroom (see Parent Ex. 
A at p. 4), t urn on how the June 2011 IEP woul d or would not have been im plemented and, as it 
is undisputed that the student did not attend the di strict's assigned public school site (see Parent 
Ex. B), the parent cannot prevail on such speculative claim s (R.E., 694 F.3d at 186-88; see F .L. 
v. New York City Dep' t of Educ., 553 Fed. App' x 2, 9, 2014 W L 53264 [2d Cir. Jan. 8, 2014];  
K.L. v. New York City Dep' t of Educ., 530 Fed. App'x 81, 87, 2013 WL 3814669 [2d Cir. July 
24, 2013]; P.K. v. New York City Dep' t of Educ., 526 Fed. App' x 135, 141, 2013 WL 215858 7 
[2d Cir. June 21, 2013]; see also C.F. v. New York  City Dep't of Educ., 746 F.3d 68, 79 [2d Cir. 
Mar. 4, 2014]; C.L.K. v. Arlington Sch. Dist ., 2013 W L 6818376, at *13 [S.D.N.Y. Dec. 23, 
2013]; R.C. v. Byram Hills Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012]). 
 
VII. Conclusion 
 
 Having determ ined that the evid ence in th e hearing record sup ports the IHO' s 
determination that the district offered the st udent a FAPE in the LRE for the 2011-12 school 
year, the necessary  inquiry is at an end and there is no need to reach  the issu es of whether th e 
student's unilateral placem ent at the REED Acad emy was an appropriate placement or whether 
equitable considerations weighed in favor of the parent's request for relief.  I have considered the 
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remaining contentions and find it is  unnecessary to address them in lig ht of m y determinations 
above.9 
 
 THE APPEAL IS SUSTAINED TO THE EXTENT INDICATED. 
 
 THE CROSS-APPEAL IS SUSTAINED TO THE EXTENT INDICATED. 
 
 IT IS ORDERED that the IHO's decision, dated June 19, 2012, is modified by reversing 
that por tion which dire cted the dis trict to re imburse the parent for the costs of the student' s 
home-based ABA services for the 2011-12 school year.  
 
Dated:  Albany, New York _________________________ 
  December 15, 2014 CAROL H. HAUGE 
     STATE REVIEW OFFICER 

                                                 
9 With respect to the district's cross-appeal of t he IHO's decision awarding the parent reimbursement fo r the 
costs of the student's round-trip transportation services to the REED Academy during the 2011-12 school year, 
the d istrict mistakenly relies upon section 3 635 o f the Education l aw a s a basis t o a nnul t he IHO's finding.  
Here, the district was obligated to provide the student with transportation pursuant to section 4402(4)(d) of the 
Education l aw.  C onsequently, t his portion o f t he di strict's cross-a ppeal i s de nied. It  must be fu rther noted, 
however, that the parent was entitled by operation of law to  the payment of the costs of the student's tuition at 
the REED Academy for the 2011-12 school year—as well as round-trip transportation—pursuant to the IHO's 
interim order on pendency through the date of this decision (see Interim IHO Decision at pp. 2-3).   




