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DECISION

1. Introduction

This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law. Petition er (the
district) appeals from the decision of an im partial hearing officer which found that it failed to
offer an appropriate educational program to respondents' (the parents') daughter and ordered it to
partially reimburse the parents for their dau ghter's tuition costs at the Yaldeinu School
(Yaldeinu) for the 2011-12 school year. The pare nts cross-appeal from the i mpartial hearing
officer's determination which reduced their request for tuition reim bursement. The appeal must
sustained. The cross-appeal must be dismissed.

II. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individuali  zed education program (IEP), wh ich is deleg ated to aloc al
Committee on Special Education (CSE) that includes, but is not lim ited to, paren ts, teachers, a
school psychologist, and a dist rict representative (Educ . Law §  4402; see 20 U.S.C.

§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 = NYCRR 200.3, 200.4[d][2]). If disputes



occur between parents and school di stricts, incorporated among the procedural protections is the
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[/]).

New York State has implemented a two-tiered system of administrative review to address
disputed m atters between parents and school di  stricts regarding "any m atter relating to the
identification, evaluation or edu cational placement of a stu dent with a disab ility, or a studen t
suspected of having a disability, or the provision of a free appropr iate public education to such
student" (8§ NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an im partial hearing conducted at the local le  vel before an IHO (Educ. Law §  4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type h earing regarding the m atters in
dispute in which the parties have the right to be accompanied and advised by counsel and certain
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at
the hearing that has n ot been dis closed five business days before the hearing; and obtain a
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[51[3][V], [vii], [xii]). The IHO must render and transm it a final written
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[][5])-
A party may seek a specific extension of tim e of the 45-day timeline, which the ITHO m ay grant
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ).
The decision of the THO is binding upon both parties unless appealed (Educ. Law § 4404[1]).

A party aggrieved by the decisi on of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and
orders of the IHO with which th ey disagree and indicate the relief that they would like the SRO
to grant (§ NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8§ NYCRR 279.5). The SRO conducts an im partial review of the IHO' s
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re
that the pro cedures at the hearing were consis tent with the requirements of due process; seek
additional evidence if necessary ; and render an inde pendent decision based upon the hearing
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision
is reached in the review and that a copy of the decision is mailed to each of the parties not later
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).

III. Facts and Procedural History

I was appointed to conduct  this review on Oct ober 29, 2014. Alth ough the parties '
familiarity with the f acts and proce dural history of the case is presumed, a brief description of
the student' s educational history, the parents' due process com plaint notice, and the [HO' s
decision is provided for background purposes.



The hearing record reflects th at the student has received di agnoses of a seizure disorder
and Desbuquois syndrome and exhibits deficits in the areas of cognition, academic achievement,
communication, socialization, self-c are, fine and gross m otor sk ills, and also demonstrates
rigidity, tantrum behaviors, and at tention difficulties (Dist. Exs. 3 at pp. 2-4; 4; 7; 8; 9; Parent
Ex.Jatp.7). ' The student has received special edu cation services since infancy and began
attending Y aldeinu during the 2007 -08 school year, where she con tinued to attend through the
2011-12 school year, the year at issue in this  appeal (Tr. pp. 1174-77). During the 2011-12
school year, the student was in a 6: 1+6 class, received speech-languag e therapy, o ccupational
therapy (OT), and physical therapy (PT) at Yaldeinu, and received additional PT after school and
applied behavior analysis (ABA) servi ces at home (Tr. pp. 878, 998-99, 1001, 1076-77). > The
clinical director at Yaldeinu described the student's 6:1+6 class as comprised of six students, one
master's level teacher, and six instructors (Tr. p. 878).

On May 12, 2011 the CSE convened for the stud ent's triennial review and to develop her
IEP for the 2011-12 school year (Dist. Ex. 2).  ® The May 2011 IEP reflected that the CSE
deemed the student eligible for special education programs and services as a student with autism
and recommended placement in a 12-month 6:1+1 special class in a specialized school (Dist. Ex.
2atp.1). * W ith regard to re lated services, the CSE recomm ended the st udent continue to
receive three 30-minute individual PT sessions per week; increased her speech-language services
to five 30-m inute individual sessions per week; and initiated OT services of four 30-m  inute
individual sessions per week, counseling services of two 30-minute sessions per week in a group
of two, and the support of a full time 1:1 behavior m anagement paraprofessional (compare Dist.
Ex. 2 at p. 12, with Parent Ex. J at p. 15). ° Additionally, a BIP was developed and attached to
the May 2011 IEP (Dist. Ex. 2 at p. 13).°

" Th e h earing record r eflects th at Desbuq uois syndr ome is ch aracterized by am ong other th ings, peculiar
skeletal changes (Parent Ex. J at p. 7). I note that the May 13, 2011 physical therapy progress report reflects
that the student's diagnosis of Desbuquois syndrome was pending at that time (Dist. Ex. 10 at p. 1).

? Yal deinu has not been approved by the Commissioner of E ducation as a scho ol with w hich di stricts may
contract to provide special education programs and related services (see 8 NYCRR 200.1[d], 200.7).

3 Although the May 2011 IEP indicated that it was an annual review, the district representative who attended the
meeting testified that it was a "triannual" review (Tr. p. 25; Dist. Ex. 2 at p. 2).

* The student's classification as a student with autism is not in dispute in this appeal.

> The heari ng record reflects that during the meeting the CSE was m ade aw are that the stude nt received PT
outside of the private school and the parent obtained and forwarded a PT progress report dated May 13, 2011 to
the district, and added information therein to the IEP (Tr. pp. 38-39, 1219-20; Dist. Ex. 2 at pp. 6, 8, 12; Parent
Ex. X).

® Acco rding t o t he di strict represe ntative at t he C SE meeting, s he de veloped a draft fu nctional beha vior
assessment (FBA) of the student prior to the meeting (Tr. p. 139; Dist. Ex. 6). Also, testimony by the district
representative and the district social worker indicate that the social worker completed a social history update on
the student just prior to the start of the May 2011 CSE meeting (Tr. pp. 99-100, 343-45: Dist. Ex. 5).



By letter dated June 15, 2011, the district summarized the recommendations made by the
May 12, 2011 CSE and notified the parent of the  public school site to which the student was
assigned for the 2011-12 school year (Dist. Ex. 12). After visiting the school the parents sent the
district a letter dated July 7, 2011, indicating th at they had determ ined that the May 2011 IEP
and the assigned school were not appropriate to m eet the student's needs (Parent E x. F at p. 1).
The parents sent the district an additional letter dated August 18, 20 11, in which the parents
reiterated their concerns and notified the district that they would place the student at Yaldeinu for
the 2011-12 school year and would be requesting an im partial hearing to pursue public funding
for the student's tuition (Parent Ex. G at p. 1).

A. Due Process Complaint Notice

Pursuant to a due process com plaint notice dated August 26, 2011, the parents requested
an impartial hearing seeking tuition reim bursement for the parents' placement of the student at
Yaldeinu for the 2011-12 school year, as well as reimbursement for 15 hours per week of hom e-
based ABA services, two hours per week of AB A super vision/consulting s ervices, three 30 -
minute sessions of PT per week, and 40 hours of home based ABA services per week during the
period before and after the student' s summer program (Parent Ex. A). The parents asserted that
the district failed to offer the student a free appropriate public education (FAPE) for the 2011-12
school year, that Yaldeinu was an appropriate  placement for the stud ent, and that equitable
considerations weighed in the parents favor (id.). The parents also  invoked the students'
pendency (id. at p. 4).

Generally, the parents asserted that the distri ct failed to utilize appropriate scientifically-
based teaching methods, failed to comply with Section 504 of the Rehabilitation Act of 1973 and
42 U.S.C. § 1983, and failed to conduct adequate ev aluations (Parent Ex. A atp. 1). In support
of their claim that the district failed to offe r the student a F APE for the 2011-12 school year, the
parents raised a number of more specific claims (Parent Ex. A). The parents alleged that (1) the
May 2011 CSE failed to conduct a sufficient triennial evaluation, including updated OT, PT and
speech-language evaluations; (2) th e CSE failed to conduct a function al behavioral assessment
(FBA) or develop an adequate behavioral intervention pl  an (BIP); (3) the CSE m ade
recommendations based on policy rather than the  student's educational needs; (4) none of the
student's scores in assessm ents are reported in the district's evaluation; (5) the CSE im properly
removed the student' s bilingual classification over the parents' objections; and (6) the parents
were preclu ded from full par ticipation in the May 2011 CSE ~ meeting because the program
recommendation was not discussed (id. at pp. 2-3). The parents  also alleged that the 6:1+1
special clas s recomm endation wa s inapp ropriate becau se the stud ent required m ore 1:1
instruction than a 6:1 +1 student-to-teacher ratio could provide, that the present levels of
performance included in the May 2011 IEP were insufficient, did not provide an adequate
baseline and were not consistent with the district's evaluation results, and that the student's goals
were insufficient, vague, unm easurable, and lack ed m ethods of m easurement (id. at p. 3).
Additionally, the parent s objected to the public school the student would have attended in
September 2011 (id. at p. 3-4). R egarding the a ssigned public school site , the parents alleged
that it would have been inappropriate for th e student because the student-to-teacher ratio,
curriculum, and level of individualized instructi on were inadequate to m eet the stu dent's needs
(id. at p. 3). More specifical ly, the parents alleged that the students in the assigned classroom



would not have provided a suitable and functional peer group for the student, that the assigned

school would not have had a behavi or analyst available to conduct an FBA and BIP, and that the
physical environment at the assi gned school w ould have been in appropriate because it was too
loud and noisy and would not have had the equipm ent required to meet the student' s sensory
needs (id. at pp. 3-4).

B. Impartial Hearing Officer Decision

An impartial hearing convened on S eptember 21, 2011 and concluded on April 4, 2012,
after nine nonconsecutive hearing dates (Tr. pp. 1-1370). The IHO issued an interim decision,
dated September 22, 2011, awarding the student pe ndency entitlements retroactive to August 26,
2011 based on an unappealed THO decision date d October 24, 2008 (Interim IHO Decision).” In
a decision dated July 24, 2012, the IHO determ ined that the district failed to offer the student a
FAPE for the 2011-12 school year and awarded the parents reimbursement for 75% of the cost of
the student's tuition at Yaldeinu (IHO Decision at p. 32-33).%

The IHO found in favor of the district on a number of procedural grounds before finding
in favor of the parents on a number of substantive issues (IHO Decision at pp. 17-27). The IHO
initially determined that the di strict did not tim ely conduct a tr iennial evaluation of the student,
but that the district's failure did not result in a denial of FA PE (id. at pp. 17-20). However, the
IHO went on to find that the =~ May 2011 IEP included overly broa d statem ents regarding the
student's present levels of performance in many areas of need, which resulted in insufficient and
unmeasurable goals (id. _ at pp. 24-25). Additi  onally, while the IHO rejected th e parents'
arguments regarding the developm ent of the FBA and BIP, finding that th ere was no vi olation
because they were in place at the time the IEP was finalized (id. at pp. 20-21), th e IHO found
that the FBA and BIP were not substantively reliable (id.at p. 24) . The IHO further determ ined
that the recommended 6:1+1 special class recomm endation was inappro priate because it did not
provide the student with sufficient individual instruction (id. at pp. 21-23). Specifically, the [HO
rejected the CSE's reasoning that the student would benefit from methodologies other than ABA
and found that the IEP would not have fostered independence (id. at pp. 22-23). Intertwined in
his findings regarding the appropriateness of th e 6:1+1 special class, the IHO also found the
curriculum at the assigned school inappropriate because the student would not have been able to

"The IHO determined that the student's pendency entitlements for the September through June portion of th e
school year included placement at Yaldeinu, along with five hours of ABA services per week, one hour of ABA
supervision per week, two weekly 30-minute OT sessions, three weekly 30-minute PT sessions, and two weekly
45-minute speech-language therapy sessions; and for the July and August portion of the school year included 25
hours o f AB A servi ces, t wo hours of ABA su pervision, t hree 6 0-minute OT sessi ons, t hree 6 0-minute PT
sessions, and three 6 0-minute speec h-language therapy sessions per week (IHO Interim Decision at pp. 2-3).
Neither party has appealed from the IHO's interim decision on pendency and it has therefore become final and
binding on the parties and will not be reviewed on appeal (34 CFR 300. 514[a]; 8 NYCRR 200.5[ j][5][v]). I
note that the only services the pare nts requested in the due p rocess complaint notice that the student has not
already received at district expense through pendency are an additional ten hours per week of home-based ABA
services and an additional one hour per week of ABA supervision (compare IHO Interim Decision at pp. 2-3,
with Parent Ex. A at p. 4)

$On July 25,2012, the IHO corrected the omission of the April 4, 2012 hearing date from the July 24, 2012
IHO Decision (Corrected IHO Decision at p. 33).



attend for long periods and would o nly receive 20 minutes of 1:1 ins truction each day (id. at p.
23). The IH O also found that the public school s ite would not have been appropriate (id. at pp.
26-27). Additionally, while th e IHO found that th e CSE im properly relied on teacher input to
modify scores from the psychoeducational evalua tion report, that the so cial history was not

conducted properly, and that the frequency of pull out services would not allow the student to

generalize her skills, the IHO did not separately analyze whether those violations resulted in a

denial of FAPE (id. at p. 25-27).

The IHO determined that the parents' placement of the student at Yaldeinu for the 2011-
2012 school year was an appropri ate placement (IHO Decision at pp. 27-30). The IHO found
that the student exhibited progres s while attending Yaldeinu and that the private school m et the
student's academ ic, social/em otional, speech -language, behavioral, attentional, an d physical
needs (id. at p. 28-29). The IHO also found the di strict's allegation that the private school was
too re strictive to be sp eculative based on the IHO' s determ ination that the district did not
properly evaluate the student (id. at p. 28). In  addition, the IHO determ ined that although the
private school did not offer a 12- month program, he did not find that the lack of a 12-m  onth
program rendered the private school inappropriate (id.).

Finally, the IHO determ ined that although th e parents visited the district's proposed
placement and sent a tim ely letter to the dis trict rejecting the offered placem ent, the parents did
not cooperate with the CSE and had no intention of enrolling the student in public school (IHO
Decision at pp. 30-32). In particular, the IHO  found that the parents an d private school staff
withheld information from the CSE regarding th e student's related services and proposed goals
(id. at p. 31). The IHO also not ed the pa rents' failure to in form the CSE that the student was
receiving at-hom e ABA services (id. at p. 32). Based on equitable considerations, the IHO
reduced reimbursement by 25% and awarded the pa rents reimbursement for 75% of the cost of
the student's tuition at Yaldei nu, including reimbursem ent for 75% of the cost of the student's
home based PT and ABA services, and the full cost of transportation (id. at pp. 32-33).

IV. Appeal for State-Level Review

The district appeals fro m the IHO's decision that the district did not offer the student a
FAPE for the 2011-12 s chool year, that Yald einu and the addition al at-home services were an
appropriate placement for the s tudent, and th at equitable considerations warranted only a 25%
reduction in reim  bursement. The parents cr oss-appeal the IHO' s decision to reduce
reimbursement by 25%, the IHO's consideration of the district's FBA, and the IHO's finding that
the district's failure to conduct a proper triennial evaluation did not result in a denial of FAPE.

The parties' familiarity with the particular issues for review on appea 1in the d istrict's
petition for review, the parents' answer and cro ss-appeal, and the dis trict's answer to the cros s-
appeal is presum ed and the parties' arguments will not be fully recited herein. Ho wever, upon
review of the pleadings, the following issues must be resolved on appeal:

1. Did the I HO err in f inding that the distri ct committed a procedur al error in failing to
reevaluate the student within three years from the student's last evaluation and that such error did



not result in a denial of FAPE or pr event the parent from participating in the development of the
May 2011 IEP;

2. Did the IHO err in finding that the present levels of performance contained in the May
2011 IEP were overly broad and did not accurately  report the student' s scores on standardized
testing;

3. Did the THO err in finding that the annual goals contai ned in the May 2011 IEP were
not properly developed and inappropriate to address the student's needs;

4. Did the IHO err in fi nding that the FBA and BIP developed on the sam e day as the
May 2011 IEP were not procedurally defective;

5. Did the THO err in finding that the FBA a nd BIP were substantively defective and did
not sufficiently address the student's behavioral needs;

6. Did the IHO err in finding that the recommended program , consisting of a 6:1+1
special class in a specialized school with related servi ces including a full tim el:l
paraprofessional, did not have sufficient 1:1 instruction to provide the studen t with an
educational benefit;

7. Did the THO err in findi ng that the May 2011 CSE inap propriately discontinued the
student's at-hom e ABA services and that the student required instruction using ABA
methodology in order to receive an educational benefit; and

8. Did the IHO err in consider ing the parents' arguments related to the assigned public
school as reasons for finding a denial of FAPE?

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep't. of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP"" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.




Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of ~ procedures for developing a student' s IEP and
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (¢) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd.
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App'x 156, 2009
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek  v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d
415,419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][i]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction"
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at m ust be provide d through an IEP" (W _alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,’ and . .. affords the student with an op portunity greater than
mere 'trivial advancement™ (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citations
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M__ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the least restric ~ tive environm ent (LRE) (20 U.S.C. §  1412[a][5][A]; 34 CFR
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.
2010], aff'd, 486 Fed. App'x 954, 20 12 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch.
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).




An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][1], [2][1][A];
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]; see also Application of the Dep't of Educ.,
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of
the Dep't of Educ., Appeal No. 06-029; Application of a Child with a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal
No. 93-9).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay
expenses that it should have paid all along and woul d have borne in the first instance" had it
offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

VI. Discussion
A. Preliminary Matters
1. Scope of Impartial Hearing and Review

To the extent that the IHO considered th e frequency and location of related services
offered in the May 2011 IEP as a co ntributing factor to his determination that the district did not
offer the student a FA PE, the IH O exceeded his jurisdiction as th e parents did not raise an y
allegations r egarding th e recomm ended rela ted se rvices in their due p rocess com plaint notice
(compare THO Decision at pp. 26-27, with Parent ~ Ex. A). A party requesting an im  partial



hearing m ay not raise issues a t th e im partial h earing that were not raised in its due process
complaint notice unless the other party ag rees (20 U.S.C. § 1415[f][3][B]; 34 CFR
300.508[d][3][i], 300.511[d]; 8 NYCRR 200.5[j][1][ii]), or the original due process complaint is
amended prior to the impartial hearing per permission given by the IHO at least five days prior to
the im partial hearing (20 U. S.C. § 1415[c][2][E][1 ][1I]; 34 CFR 300.508[d][3][ii]; 8 NYCRR
200.5[1][7][b]; B.M. v New York City Dep' t of Educ., 2014 W L 2748756, at *2 [2d Cir. 2014];
N.K. v. New York City Dep't of Educ., 961 F. Supp. 2d 577, 584-586 [S.D.N.Y. 2013]; J.C.S. v
Blind Brook-Rye Union Free Sch. D ist., 2013 WL 3975942, at *8-*9 [S.D.N.Y. Aug. 5, 2013];
C.H. v. Gos hen Cent. Sch. Dist., 2013 W L 1285387, at *9 [S.D.N.Y. Mar. 28, 2013]; B.P. v.
New York City Dep' tof Educ., 841 F.  Supp. 2d 605, 611 [E.D.N.Y. 2012]; M.R. v. S.
Orangetown Cent. Sch. Dist., 2011 WL 6307563, at *12-*13 [S.D.N.Y . Dec. 16, 2011]; C.D. v.
Bedford Cent. Sch. Dist., 2011 WL 4914722, at *13 [S.D.N.Y. Sept. 22, 2011]; R.B. v. Dep't of
Educ., 2011 WL 4375694, at *6-*7 [S.D.N.Y. Sept. 16, 2011]; M.P.G., 2010 W L 3398256, at
*8; see K.L. v. New York City Dep't of Educ., 530 Fed. App'x 81, 87 [2d Cir. 2013]). Moreover,
it is essential that the IH O disclose his or her intention to reach an issue which the p arties have
not raised as a m atter of basic fairness and due process of law (Applic ation of a Child with a
Handicapping Condition, Appeal No. 91-40; see John M. v. Bd. of Educ., 502 F.3d 708 [7th Cir.
2007]). Although an IHO has the authority to as k questions of counsel or witnesses for the
purposes of clarification or co mpleteness of the hearing record (8 NYCRR 200.5[j][3][vii]), or
even inquire as to whether the parties agree that an issue should be addressed, it is impermissible
for the THO to sim ply expand the scope of the i ssues raised without the express consent of the
parties and then base his or her determ ination on those issues (see Dep' t of Educ. v. C.B., 2012
WL 220517, at *7-*8 [D. Haw. Jan. 24, 2012] [finding that the adm inistrative hearing officer
improperly considered an issue beyond the scope of the parents' due process complaint notice]).

The parents did not raise any allegations in the due process com plaint notice regarding
the related services recomm ended in the Ma y 2011 IEP and it cannot reasonably be read to
include a claim that the frequency or location of the relate d services was inappro priate (Parent
Ex. A). Further, the issue of the frequency or location of the recommended related services did
not come up during the hearing until after the di strict had rested its case (see Tr. pp. 43, 602).
The district did not agree to an expansion of the issues and the parent did not attem pt to amend
the due pro cess complaint notice to include relate d services as an additi onal issue (see Tr. pp.
602-05, 760, 763, 935-36, 1013, 1323). Therefore, the IHO exceeded his ju risdiction in
addressing the frequency of the related services recommendations and the IHO's finding on that
point must be annulled (see B.M., 2014 WL 2748756, at *2; N.K., 961 F. Supp. 2d at 584-86;
C.H., 2013 WL 1285387, at *9; B.P., 841 F. Supp. 2d at 611; M.P.G., 2010 WL 3398256, at *8).

2. Finality of Unappealed Determinations

Prior to add ressing the m erits of the instant case, I note th at neither party has appe aled
from or otherwise raised the IHO' s findings that the d istrict was not required to provide the
student with a bilingual program or bilingual support and that the CSE's failure to include parent
counseling and training on the IEP did not rise to the level of a denial of FAPE (IHO Decision at
pp. 25-26). Accordingly, these determ inations have become final and binding on the parties and
will not be reviewed on appeal (34 CFR 300.514[a]; 8 NYCRR 200.5[][5][V])-

10



3. Response to Due Process Complaint Notice

The parents' argument that the district should be estopped from asserting that it conducted
an FBA in May 2011 because it did not specifically respond to the allegation con tained in the
parent's due process complaint no tice that the district failed  to conduct one is unavailing.
Contrary to the parent's argument, a response to a due process com plaint notice is "qualitatively
different than a federal or stat e court pleading" and does n ot requ ire affir mative d efenses or
specific denials of the allegati ons contained in the due proce ss complaint (see R.B ., 2011 WL
4375694, at *5).

The district responded to the due process complaint notice on September 16, 2011 (Dist.
Ex. 1). Although the district' s response comports with federal and S tate regulations, if the May
2011 CSE relied on the FBA as a basis for m aking the recommendations contained in the May
2011 IEP, the due process response should have so indicated (Parent Ex. C; see 20 U.S.C.
§1415[c][2][B][i][1]; 34 CFR 300.508[¢e][1]; 8 NYCRR 200.5[1][4][i]). However, any
insufficiency in the substance of the due process complaint notice did not, in this instance, affect
the student' s substantive rights. The parents had an opportunity to object to the district’ S
submission of the FBA into evidence, the district presented a witness who testified regarding the
FBA, and t he parents had an opportunity to cr oss-examine the witness and present their own
evidence regarding the FBA (see Tr. pp. 130-36, 138-49, 154-58, 175-81, 407, 781, 944-50,
1204-05; Dist. Ex. 6; Parent Ex. MM). Under these circum stances, while it would have been a
better practice for the district to have identif ied the May 2011 FBA in its response to the due
process complaint notice, the district' s failure to identify the FBA did not affect the student' s
substantive rights and is not a  sufficient basis for excludin g the FBA from evidence (see 20
U.S.C. §1415[c][2][B][i][1]; 34 CFR 300.508[¢][1]; 8 NYCRR 200.5[i][4 ][i]; see, e.g., Jalloh v.
Dist. of Columbia, 535 F. Supp. 2d 13, 20 [D.D.C. 2008]).

B. May 2011 IEP Process
1. Evaluative Information and Parental Participation

The parents assert that the district f ailed to conduct a reevaluation of the student within
three years from the student's last evaluation and upon beginning the evaluation process failed to
include the parents in deciding what evaluations were necessary. Although the IHO agreed with
the parents that a reevaluation was not conducte  d within the applicable tim e period, he also
determined that it was a procedural violation which did not rise to the leve I of a denial of FAPE
(IHO Decision at pp. 17-20). Upon review, the hearing record supports the IHO's determination.

A district must conduct an  evaluation of a student wher e the educational or related
services needs of a student warrant a reevaluation or if the student's parent or teacher requests a
reevaluation (34 CFR 300.303[a][2]; 8 NYCRR 200.4[b][4]); however, a district must conduct a
reevaluation at least once every three years unless the district and the parent agree in writing that
such a reevaluation is unnecessa ry (34 CFR 300.303[b][2]; 8 NYCRR 200.4[b][4]). As part of
an initial evaluation or reeval uation, a group, which includes th e CSE, m ust review existing
evaluation data (8 NYCRR 200.4[b][5][i]; see 20 U.S. C. 1414[c][1][A]). Based on that review,
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the CSE with input from the student's parents must determine wheth er and what ad ditional data
are needed (8 NYCRR 200.4[b][5][ii]; see 20 U.S.C. 1414[c][1][B]).

The May 20 11 CSE convened for a "triennial review" of the student' s program (Parent
Ex. W at p. 1). Participants at the May 2011 C SE meeting included a school psyc hologist, who
also served as the district representative, a social worker, a parent m ember, the student's mother,
and various staff members from Yaldeinu, including the student's special education teacher, the
school director, the clinical director, the student's OT provider, and the student's speech-language
therapy provider (Tr. pp. 27-28; Dist. Ex. 2 atp.2). The m inutes from the May 2011 CSE
meeting reflect that a "triennial as sessment" had been completed, that the CSE reviewed reports
and obtained verbal input from  Yaldeinu staf f, and that Yaldeinus taff particip ated in the
development of the student's goals (Parent Ex. W at p. 1). The m inutes also reflected the CSE's
program and related services recommendations a nd noted the parent' s disagreement with th e
CSE's determination that the student was m onolingual in English for academ ic purposes (id. at

pp- 1-2).

The paren ts asser t th at the d istrict failed to evaluate the student in all areas of need
because it did not con duct upda ted OT, PT, or speech-language evaluations. = H owever, the
hearing record indicates that the CSE had sufficient information regarding the student to develop
an IEP for the 2011-12 school year. Infor mation available to the CSE included a Septem ber
2007 psycho-educational evaluation, the student's April 2010 IEP, an October 2010 classroom
observation, a January 2011 progres s report from Yaldeinu, a March 2011 OT progress report, a
March 201 1 speech -language th erapy prog ress report, an April 20 11 psycho-educational
evaluation, and a May 2011 social history update (Tr. pp. 30-31, 95- 96, 99-100; Dist. Exs. 3; 4;
5:7,8;9; 11).9 The CSE also discussed the student's PT services and the parent obtained a May
2011 PT progress report and provided it to the district two days after the CSE m eeting (Tr. pp.
38-39, 115-16, 1219-21, 1241-42; Dist. Ex. 10). The CS E incorporated the goals from the PT
progress report into the May 2011 IEP after the = meeting but prior to sending the IEP to the
parents (Tr. pp. 116-17, 1321; compare Dist. Ex. 2 at p. 8, with Dist. Ex. 10 at p. 2). The parents
received a copy of the May 2011 IEP in June 2011 (Tr. pp. 1241-42).

According to the hearing r ecord, the May 12, 2011 CSE also considered input from the
student's related service providers, the student's teacher, and the parent in addition to the reports
listed above (Tr. pp. 42-44, 95-96, 107-08, 110, 122, 1210-11, 1304, 1313, 1323- 24; Parent Ex.
W atp. 1). In addition, while the parents argue d in their du e process co mplaint notice that the
May 2011 CSE did not conduct updated OT, PT, or sp eech-language evaluations, the parents did
not raise any objections to the use o f the OT, PT, or speech-language progress reports during the

? The district representative testified that the social worker conducted an updated social history with the parents
during the May 2011 CSE meeting (Tr. pp. 99-100). T he social worker testified that he conducted t he social
history update right before the start of the May 2011 CSE meeting with some of the CSE members present (Tr.
pp- 371, 383-85). While the parent testified that no one mentioned a s ocial history update during the CSE
meeting, she did remember the social worker asking some basic questions about the student's home life during
the meeting (Tr. pp. 1227-28). Based on the testimony from the participants at the CSE meeting, even though
the IHO was correct in finding that the social history update w as not performed correctly (IHO Decision at p.
25), the parent was available during the May 2011 CSE meeting to provide any information that may have been
missing from the student's social history (Tr. pp. 389-91, 902, 1227-28; see 8 NYCRR 200.1[tt]).
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May 2011 CSE m eeting (see Tr. pp. 1320-24). Furthe r the student's mother acknowledged that
she was advised of her rights during the CSE m eeting and was informed that she could obtain an
independent educational evaluation if she was no t happy with the district' s evaluations (Tr. pp.
1210, 1217-18; Parent Ex. W atp. 1). Additionally, although a  physical therap ist was not
present at the CSE m eeting, the student's mother conceded that she did not disagree with the PT
recommendation included in the May 2011 IEP and did not believe the CSE needed to reconvene
to discuss physical therapy (Tr. pp. 1331-34). Overall, the parent s participated in the May 2011
CSE meeting and had an opportunity to voice thei r concerns over whether additional data was
necessary (see Tr. pp. 1210-11, 1304, 1313, 1323-24, 1331-34).

Under these circumstances, especially considering that the May 2011 CSE had sufficient
evaluative infor mation regarding the student' s needs to develop an IE P for the 2011-12 school
year, the parents were afforded the opportunity to participate in the May 2011 CSE m eeting and
to participate in a discussion as to whether additional data was necessary. The IDEA, rather than
requiring parental consent to an IEP, "' only re quires that the parents have an opportunity to
participate in the drafting pr  ocess" (D.D-S. v. Southold Un _ion Free Sch. Dist., 2011 WL
3919040, at *11 [E.D.N.Y. Sept. 2, 2011], quoting A.E. v. Westport Bd. of Educ., 463 F. Supp.
2d 208, 216 [D. Conn. 2006]; see E.F., 2013 WL 449567 6, at *17 [noting that "as long as the
parents are listened to," the right to participat e in the developm ent of t he IEP is not im peded,
"even if the [district] ultim ately decides not to follow the parents' suggestions"]; see also T.Y. v.
New York City Dep' t of Educ., 584 F.3d 412,420 [2d Cir. 2009] [noting that the IDEA gives
parents the right to p articipate in the development of their child's IEP, not a veto power over
those aspects of the IEP with which they do not agree]).

C. May 2011 IEP
1. Present Levels of Performance

The parents asserted that the present levels of performance included in the May 2011 IEP
were insufficient, did not provide an adequate baseline, and were not consistent with the resu Its
of the district's April 2011 ps ychoeducational evaluation. Am ong the elements of an IEP is a
statement of a student's academic achievement and functional performance and how the student's
disability affects his or her prog ress in relation to th e general education curriculum (20 U.S.C.
§ 1414[d][1][A][1][I]; 34 CFR 300.320[a]  [1];:8 NYCRR 200.4[d][2][i]; see 8 NYCRR
200.1[ww][3][i]). Contrary to the parents' contentions and the IHO's findings, the May 12, 2011
IEP reflects that the CSE appropriately described the student based on the reports available to the
CSE and input from the student' s teacher and re lated service providers, identified the student' s
needs, and developed goals and short-term objectives aligned to her needs (com pare Dist. Ex. 2
at pp. 4-9, with Dist. Exs. 3-5; 7-11).

The district asserts that the [HO erred in  finding an inconsistency betw een the student's
academic scores set forth in the May 2011 IEP and her scores rep orted in an April 2011
psychoeducational evaluation (IHO Decision at p. 25). In accordance with State reg ulations, the
May 2011 IEP reflected that th e student's academic skills were at an early k indergarten level;
that her level of intellectual functioning was in the moderately deficient range; that the student's
ability to cope with the natural and social demands of her environment, or her adaptive behavior,
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was such that she dem onstrated "very limited awareness of her environment and was not able to
negotiate on her own" and that she dem onstrated "significant difficulties with recognizing the
implications of diff erent situ ations and m aking decisions accord ingly" (Dist. Ex. 2 at p. 3).
Although the psychoeducation al evaluation repo rts the stud ent's academics as being at a below
early kindergarten level, the di strict representative testified that the May 2011 IEP indicated the
student's academic level as being early kinderg arten based on input from the student' s teacher
(Tr. p. 30, 301-03; Dist. Exs. 2 atp.  3; 3 atp. 3). The district re presentative testified that the
May 2011 CSE listed the studen t's academic functional levels at an early kindergarten level in
order to reflect the teacher' s input that the student "functions a li ttle higher" (Tr. p. 302). The
district representative's testim ony r egarding the student' s functio ning at an early kindergarten
level also comports with the description of the student's academic skills contained in the present
levels of perform ance and the January 2011 progre ss report (Dist. Exs. 2 at p. 4; 7atp. 1). '°
Accordingly, the hearing record indicates that the May 2011 CS  E e xercised its discretion in
including information from the psychoeducational ev aluation as well as i nput from the student's
teacher in the IEP and that th e present levels of performance accurately reflected th e student's
academic functional levels.

The present level of social/emotional performance section of the May 2011 CSE included
a description of the student' s social development, which described the degree and quality of her
relationships with peers and adults, and her social adjustm ent to school and comm  unity
environments (Dist. Ex. 2 at p. 5). The student was described as having difficulty with reciprocal
conversations; as an active m ember of group less ons, who e ngages in discussions with three to
four word responses; as able to wait her turn and take turns with peers; and as requiring prompts
to not grab and cues to ask for desired items (id.). With regard to social adjustment to school and
community environm ents, the May 2011 IEP reflect  ed that the student  displayed rigidity,
struggled with unexpected changes, and often displayed tantrum behaviors such as crying,
screaming, hitting and/or stomping her feet (id.). The student was described as having difficulty
accepting "no," often crying in response to b eing refused a preferred item or activity and as
having difficulty making transitions during a preferred activity (id.). The IEP also noted that the
student engaged in self-stimulatory behavior when holding small objects such as a pen (id.).

The May 2011 IEP described the student' s physical development in the present levels of
health and physical developm ent section of the IEP including the student' s diagnosis of
Desbuquois syndrome and her need for medication to address a seizure disorder (Dist. Ex. 2 at p.
6). The IEP further reflected the student' s deficits in fine motor control and strength and noted
the student's particular struggles with cutti ng, prewriting skills, in-hand m anipulation, and ADL
skills, specifically dressing (id.). The IEP note  d that the student' s gross m otor skills were
delayed both functionally and qualitatively, that she presented with generalized hypotonia and
hypermobility at her m ajor joints, and that she ha d sensory processing and audito ry processing
deficits (id.).

“Th ¢ May 2011 IEPalsoin cludedasu mmary o fth e st udent's t est sco res t aken directly f rom t he
psychoeducational ev aluation report ind icating that the student's "[a]cade mic skills are still at th e pre-school
level" (compare Dist. Ex. 2 at p. 3; with Dist. Ex. 3 at p. 4).
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Based on the level of detail included in the de scriptions of the student's present levels of
performance, I do not find that they were overly broad but rather, as required by State regulation,
provided sufficient inform ation with which to  provide the basis for written annual goals,
direction for the provision of appropriate educational programs and services, and development of
an IEP for the student (see 8 NYCRR 200.1[ww][3][i]).

2. Annual Goals

The district alleges that th e [HO erred in finding that th e annual goals ¢ ontained in the
May 2011 IEP were inappropriate.  The district argues that th e goals were based on progress
reports provided by Yaldeinu and that the goals we re distributed to the Yaldeinu staff during the
CSE meeting for comments. Addi tionally, as the Yaldeinu staff returned the goals during the
CSE meeting without objecting to them being unm easurable, the di strict alleges that the goals
were measurable and capable of being im plemented. Upon review, I find that the goals were
appropriately developed during the May 2011 CSE meeting. The hearing record reflects that the
district representative circulated a draft of the proposed annu al goals to the student's teacher and
related service provid ers during the May 2011 CSEm  eeting, that the teacher and service
providers m ade changes on the draft pages, a nd that af ter the CSE  meeting the district
representative went back and in corporated the changes into the annual goals included on the IEP
(Tr. pp. 97-98, 277-78, 285-87; 765-66, 911, 1218-19, 1324-25)."!

The May 2011 IEP contained nine annual goals and 43 short-term objectives which
addressed the student' s areas of need asid  entified in the IEP, in  cluding adapted physical
education, social interaction, pa rticipation in school and clas  sroom a ctivities, mathem atics,
reading, writing, OT and fine m otor skills, ADL and ocular m otor skills, PT and gross m otor
skills, sensory processing, and expressive, recep tive, and p ragmatic language skills (Dist. Ex. 2
at pp. 7-9). An IEP mustincl ude a written statem ent of m easurable annual goals, including
academic and functional goals designed to meet the student's needs that result from the student's
disability to enable the student to be involve d in and m ake progress in the general education
curriculum; and meet each of the s tudent's other educational needs that result from the student's
disability (see 20 U.S.C. § 1414[d][1][ A][i][11]; 34 CFR 300.320[  a][2][i]; 8 NYCR R
200.4[d][2][1ii]). Each annual go al shall inclu de the evalu ative criteria, evaluation procedures
and schedules to be used to m easure progress toward m eeting the annual goal during the period
beginning with placem ent and ending with the  next scheduled review by the comm ittee (8
NYCRR 200.4[d][2][iii][b]; see 20 U.S.C. § 1414[d][1][A][i][III]; 34 CFR 300.320[a][3]).

The May 2011 CSE developed annual goals and short-term objectives designed to
address the student' s deficits in academics including m athematics, reading, writing; a goal and
short-term objectives addressing the student's sensory processing and her ability to participate in
school and classroom activities; and a goal and short-term objectives related to the student's need
for adapted physical education (D ist. Ex. 2 at pp. 7-9). The May 2011 CSE also developed an
annual goal and short-term objectives to address th e student' s deficits in social interactions
supported by the provision of counseling services (Dist. Ex. 2 at pp. 7). Related to OT and PT,

' A written copy of the goals was not circulated to the parent; however, the parent testified that she did not ask
to see the goals during the May 2011 CSE meeting (Tr. p. 1325).
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the CSE developed annual goals and short-term objectives to address the student's deficits in fine
motor skills including ADL and ocular motor skills and in gross motor skills (Dist. Ex. 2 at p. 8).
With respect to speech-language, the May 2011 CSE developed an annual goal with nine short-
term objectives that targeted  the student' s de ficits in ex pressive, receptiv e and pragm atic
language skills (Dist. Ex. 2 at p. 9).

Although the annual goals did no t include evaluative criteria, the criteria of m astery is
reflected in each short-term objective, which identified the target levels against which to measure
the student's progress over the course of the 2011-12 school year (Dist. Ex. 2 at pp. 7-9). The
May 2011 IEP also indicated that the student's progress would be reported four tim es per year
(id.). In addition, while the sp  ecific goals did not include = methods of m easurement, the
participation in assessments portion of the Ma y 2011 IEP indicated that the student would be
assessed based on "teacher m ade m aterials, stude nt data f olio, teacher/provider observations,
check lists/charts and perform ance assessment tasks" (Dist. Ex. 2 at pp. 7-9, 12). Accordingly,
overall the annual goals, when read in conjuncti on with the short-term objectives, targeted the
student's identified areas of need and provided sufficient inf ormation to guide a teache rin
instructing the student and m easuring her progress and the IHO' s decision on this point m ust be
overturned (see R.B. v. New York City Dep't of Educ., 2013 WL 5438605, at *13-*14 [S.D.N.Y.
Sept. 27, 2013]; D.A.B. v. New York City Dep' t of Educ., 973 F. S upp. 2d 344, 360 [S.D.N.Y.
2013] ["failure to designate specific methods of measurement for the annual goals and short-term
objectives in the IEP did not result in the denial of a FAPE"]).

3. Special Factors—Interfering Behaviors

I next turn to the appropriateness of the FBA and BIP. The district contends that the I[HO
erred in determ ining that the FBA and BIP we re inadequate and asserts that the F BA and BIP
were based on the inform ation available to the May 2011 CSE and were reviewed during the
CSE meeting with the private school staff. Additionally, the district argues that if the FBA was
not adequ ate, there sho uld not be a denial of a FAPE because the May 2011 IEP and BIP
sufficiently identified th e student's behaviors, the reasoning for th e behaviors, and strategies to
address the behaviors.

In New York State, policy guidance explains that "[t]he IE P must include a statem ent
(under the applicable sections of the IEP) if the student needs  a particular device or service
(including an interven tion, accommodation or othe r program modification) to add ress [am ong
other things, a student' s interfer ing behaviors,] in order for th e student to receiv e a [FAPE]"
("Guide to Quality Individualized E ducation Program [IEP] Development and Im plementation,"
at p. 22, Office of Special Educ. [Dec. 2010], available at http://www.p12.nysed.gov/specialed/
publications/iepguidance/IEPguideDec2010.pdf). "The behavioral interventions and/or supports
should be indicated under the applicable section of the IEP" and, if necessary, the "student's need
for a behavioral intervention plan [BIP] must be documented in the IEP" (id.). State procedures
for considering the special factor of a student' s behavior that impedes his or her learning or that
of others may also require that the CSE consider having an FBA conducted and a BIP develope d
for a student (8 NYCRR 200.4[d][3][i]; 200.22[a], [b]).
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The May 2011 IEP included a BIP (Dist. Ex. 2 at p. 13)." Additionally, on the same day
as the May 2011 CSE m  eeting, the district devel oped an FBA (Dist. Ex. 6). The district
representative testified that she wrote the FBA on the sam e day as t he CSE m eeting, that the
FBA was based on teacher reports and the classroom observation, and that she passed a copy of
the FBA around at the m eeting for comm ents (Tr. pp. 139-40). She also testified that she
specifically rem embered handing a copy of the FBA to the Yaldeinu ¢ linical director for
comments because the clinical director added la nguage regarding the functions of the student' s
problematic behaviors (Tr. pp. 146-47). However, the clinical director testified that the May
2011 CSE did not discuss the FBA (Tr. p. 943).

An FBA is defined in State regulations as  "the process of determ ining why a student
engages in behaviors that im  pede learning a nd how the student' s behavior relates to the
environment" and "include[s], but is not lim ited to, th e identification of the problem behavior,
the definition of the behavior in con crete terms, the iden tification of the contextu al factors that
contribute to the behav ior (including cognitive and af fective factors) and the f ormulation of a
hypothesis regarding the general conditions under which a behavior usually occurs and probable
consequences that serve to m aintain it" (8§ NYCRR 200.1[r]). State regulations require that an
FBA shall be based on multiple sou rces of data and m ust be based on more than the student' s
history of presenting problem behaviors (8§ NYCRR 200.22[a][2]). An FBA must also include a
baseline setting forth the "frequency, duration, intens ity and/or latency across activities, settings,
people and tim es of the day," so that a BIP (i frequired) m ay be deve loped "that addresses
antecedent behaviors, reinforcing consequences of the behavior, recomm endations for teach ing
alternative skills or behaviors and an ass essment of stud ent preferences for reinforcement" (8
NYCRR 200.22[a][3]).

Based on the manner in which the district de veloped the FBA and the lack of specificity
regarding the identified behavi ors and their functions, the FB A did not conform with State
regulations (see 8 NYCRR 200.22 [a][2], [3]). Pertinently, the district did not provide a baseline
of the student' s problem behavi ors (see Dist. E x. 6). Moreover, although the FBA correctly
identified the function of the st udent's interfering behaviors as an escape function, the FBA did
not describe the student' s beha viors with specif icity (Tr. p p. 861, 866, 946-48; Dist. Ex. 6).
However, while the failure to  conduct an adequate FB A isa serious procedural violation
"because it m ay prevent the CSE from  obtain ing necessary inform ation about th e studen t's
behaviors, leading to their being addressed in the IEP inad equately or not at all," the district' s
failure to conduct a proper FBA doe s not, by itself, autom atically render an IEP deficient (R.E.,
694 F3d at 190; see C.F. v. New York City Dep' t of Educ., 746 F.3d 68, 80 [2d Cir. 2014]; F.L.

12 Although the May 201 1 IEP included a B IP and t he district developed an FBA during the May 2011 CSE
meeting, the Yaldeinu clinical d irector testified that, at the time beginning o fthe 2011-12 school y ear, the
student's behaviors had decreased and were mostly being addressed programmatically (Tr. pp. 855-58, 863-65).
I note that conducting an FBA to determine how the student's behavior related to the student's environment at
Yaldeinu, especially considering that most of t he student's behaviors were being addressed programmatically,
would have diminished value where, as here, the CSE did not have the option of recommending that the student
be place d at Yaldeinu a nd was charged with ide ntifying an a ppropriate publicly funde d placement for the
student (see 8 NYCRR 200.1[r]; see also Cabouli v. Chappaqua Cent. Sch. Dist., 202 Fed. App'x 519, at 522
[2d Cir. 2006] [stating that it may be appr opriate to address a student's behaviors in an IEP by noting that an
FBA and BIP will be developed after a student is enrolled at the proposed district placement]).
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v. New York City Dep't of Educ., 553 Fed. App'x 2, 6-7 [2d Cir. 2014]; M.W. v. New York City
Dep't of Educ., 725 F.3d 131, 139-41 [2d Cir. 2013] ). Instead, the May 2011 IEP and BIP m ust
be closely exam ined to determ ine whether th ey otherwise addressed the student' s interfering
behaviors (C.F., 746 F.3d at 80; F.L., 553 Fed. App'x at 6-7; M.W., 725 F.3d at 139-41).

If the CSE determ ines that a BIP is necess ary for a studen t "th e [BIP] shall iden tify:
(1) the baseline m easure of the problem behavi or, including the freque ncy, duration, intensity
and/or latency of the targeted beha viors . . .; (i1) the intervention strategies to be u sed to alte r
antecedent events to prevent th e o ccurrence o f the behavior, teach in dividual alternative and
adaptive behaviors to the student , and provide consequences fo r th e targ eted in appropriate
behavior(s) and alternative acc  eptable behavior(s); and (iii)  a scheduletom  easure th e
effectiveness of the interventions, including the freque ncy, duration and intensity of the targeted
behaviors at scheduled inte  rvals (§ NYCRR 200.22[b][4]). Neither the IDEA nor its
implementing regulations require that the elements of a student's BIP be set forth in the student's
IEP (see "Questions and Answers on Individualized Education Program [IEP] Development, the
State's Model IEP Form and Related Requirem ents," at p. 16, Office of Special Educ. [Apr.
2011], available at h ttp://www.p12.nysed.gov/specialed/formsnotices/IEP/training/QA-411.pdf).
However, once a student' s BIP is developed and implemented, "such plan shall be reviewed at
least annually by the CSE or CP SE" (8 NYCRR 200.22[b][2]). Furthermore, implementation of
a student's BIP is required to include "regular progress monitoring of the frequency, duration and
intensity of the behav ioral interventions at s cheduled intervals, as specified in the [ BIP] and on
the student's IEP," with the results o f the pr ogress monitoring documented and reported to the
student's parents and the CSE (8 NYCRR 200.22[b][5]).

A review of the May 2011 IEP and the BIP a ttached to it reveals that together they
adequately described the student' s interfering behaviors and provide d strategies to address them
(Dist. Ex. 2 at pp. 4-5, 7, 12-13).  The BIP included intervention strategies to be used to alter
antecedent events in ord er to prevent the occurren ce of the target behav ior, to teach alternative
and adaptive behaviors to the student, and to provide consequences for the targeted inappropriate
behaviors and altern ative acceptab le behavio rs (Dist. Ex 2 at p. 13). For example, the BIP
reflected strategies th at would be tried in order to change th e student's behaviors including the
modeling of social language; provision of pr ~ ompts, cues, and pacing ; opportunity to earn
reinforcers and desir ed activ ities f or appropr iate behaviors; provision of prom pting to focus;
slower presentation and repetiti on of m aterial; sup ervised partn ered activ ities; advanced
notification and explanation for changes in routines and introduc tion of new m aterial; provision
of short work sessions and frequent changes of ac tivities; and the use of "if-then" negotiations to
address the student's inflexibility (id.). Howe ver, although the BIP desc ribes several behaviors
related to the student' s noncom pliance and rigi dity the BIP does not  include the required
components of a baseline m easure of the prob lem behaviors or a sc hedule to m easure the
effectiveness of the interventions (see SNYCRR200.22[b][4][1], [iii]).

A careful review of the May 2011 IEP reveal s that it contained m anagement needs and
annual goals directed towards addressing the st udent's behaviors and w ould have provided an
instructor with sufficient inform ation about the student to allow the inst ructor to address the
student's behavioral needs in  the classroom (Dist. Ex.2 atpp.4 -5,7). The academ ic
management needs section of the student' s IE P includes strategies that would address the
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student's behavioral needs including the provis  ion of frequent prompts for refocusing and
redirection; tasks broke n down into sm all incr ements with repetition until m astered; use of a
token reinforcem ent system as needed; prov ision of preview and review of m aterial; a
multisensory approach; preferential seating to minimize distractions; modeling of language; and
sentences started or paced for her (id. at p. 4). The social/emotional m anagement needs section
of the IEP also addressed the student' s behavi oral n eeds with the pr ovision of prom pts to
maintain f ocus and to initiate inte ractions wi th peers; frequent changing of tasks; advance
preparation and warning of changes in routines; the use of social stories; and the provision of
supervision (id. at p. 5). To this end, the IEP reflects that the student would have been provided
with the support of a full tim e 1:1 behavior management paraprofessional (id. at p. 12).
Additionally, the IEP contained  annual goals and short-term  objectives that w ould have
addressed the student's behavioral needs (id. at p . 7). For ex ample, the IEP included an annual
goal that addressed the student's ability to participate in school and classroom activities with the
aid of a paraprofessional (id.).  This goal included correspondi ng short-term objectives that
focused on the student' s ability to respond to a paraprofessional' s prompts to sit, focus, and
continue tas ks until co mpletion in 4/5 trie s; transition in class witho ut resistanc e when given
advance preparation in 4/5 tries; initiate and move forward to develop reciprocal conversation
when language is paced or prom pted by the parapr ofessional in 3/4 trie s; dem onstrate greater
flexibility to changes in routines, sequences of an activity, or need for a preferred object when
"if-then" negotiations are used 75% of the time; and walk safely with the paraprofessional during
transitions throughout the building (id.). In addition, the annual cou nseling goal included a
short-term objective that addressed increasing the student's compliance and flexibility to changes
in sequences of an activity or changes in routines in 3/5 tries (id.).

Based on the foregoing, contrary to the IHO's determinations, I find that the CSE's failure
to follow procedural requirements in conducting an FBA does not rise to the level of a denial of a
FAPE—as the May 2011 IEP and the BIP deve loped in conjunction with the May 2011 IEP
identified the student's behaviors and included management needs and supports that would have
allowed an instructor to address the student' s behavioral needs in the classroom (see C.F., 746
F.3d at 80; A.C., 553 F.3d at 172-73).

4. 6:1+1 Special Class

The hearin g record d emonstrates thata  6:1+1 special class with a 1:1 behavior
management paraprofessional was reasonably calculated to p rovide the stud ent with an
educational benefit. State regulations provide that a 6:1+1 special class placement is designed to
address students "whose management needs are determined to be highly intensive, and requiring
a high degree of individualized attention and intervention" (8§ NYCRR 200.6[h][4][ii][a]).

Based on the evaluative m  aterials that were discussed in detail above which were
available to the CSE at the tim e of the May 2011 CSE meeting, the student exhibited significant
deficits in cognition, academ ic achiev ement, communication sk ills includ ing expressiv e,
receptive an d pragm atic languag e, socialization sk ills, self-care, and m otor sk ills along with
demonstrated rigidity, tantrum behaviors, and at tention difficulties (Tr. pp. 26, 31, 51-53; Dist.
Exs. 3 atpp. 2-4;4;7; 8; 9).
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Consistent with the student’ sneeds and S ate regulations, the May 2011 CSE
recommended a 12-m onth placement in a 6:1+ 1 special class in a specialized sch ool with the
assistance of a full tim e 1:1 behavior m anagement paraprofessional (Dist. Ex. 2 at pp. 1, 2, 12).
Additionally, as discussed in m ore detail above, the CSE develope d a BIP as well as an annual
goal and s hort-term objectives to address th e st udent's behaviors r elated to h er ability to
participate in schoo 1 and classro om activ ities with th e aid of th e paraprofessional and
incorporated a number of management needs within the IEP (Dist. Ex. 2 at pp. 4-7, 13)."

Although the im partial hearing officer found th at the student requir ed m ore individual
instruction than would have been provided ina6 :1+1 placem entwithal :1 behavio r
management paraprofessional, the hearing record does not bear this ou t. The May 2011 CSE's
recommendation for the provision of a full-time behavior m anagement paraprofessional rather
than a 1:1 teacher was supported by inform ation available to and considered by the CSE (see Tr.
pp. 30-31, 43; Dist. Ex. 7 atp. 1). Although the st udent's teacher at Yaldeinu an d the parent
testified th at they b elieved the rec ommended program wa s not approp riate for the studen t
because it d id not p rovide enough 1 :1 instruction time (Tr. pp. 1140-41 , 1253-54, 1 341-42), a
review of the hearing record indicates that  the student received some instruction in a group
setting at Yaldeinu and could have benefitted from being educated in a small group with supports
(see Tr. pp. 42-43, 124-26; Dist. Ex. 7 atp. 1). '* The Yalde inu clinical director described the
student's class at Yaldeinu as a 6:1+6 classroom, containing six students with one head teacher
and six ABA instructors (Tr.  pp. 1023-24). She explained that  each student was generally
working with one of the ABA instructors at a time (id.). However according to the testimony of
the Yaldeinu clinical director, the student also received group instruction for a portion of the day,
during which time the student's 1:1 instructor faded back and provided m inimal support (Tr. pp.
1024-27). In addition, the district representative testified that at the time of the May 2011 CSE
meeting, both she and the district  social worker believed that the student did not require the
intensive 1:1 ABA instruction she had been rece iving at Yaldeinu and was ready for a different
type of program that would have allowed the student to increase her independence (Tr. pp. 43,
125-26). A ccording to the Janua ry 2011 progress report prepared by the student's then-current
classroom teacher, the student was able to particip ate in group lessons as an active member, able
to engage in m ost discussions with three to  four word responses, gi ve an independent novel

" The clinical director at Yal deinu testified th at while many of th e student's in terfering behaviors su ch as
attention sp an, d istractibility, rig idity, and transitioning were ad dressed at Yald einu p rogrammatically, th e
student's noncompliant behaviors, including whining, saying "no," kicking feet, grabbing, and dropping to the
floor, were addressed through a b ehavior protocol specifically for the student (Tr. pp. 855-57). However, she
further testified that these behaviors had significantly decreased and were not high frequency behaviors (Tr. p.
857).

'* With re gard to 1: 1 home-based AB A ser vices, testimony by the pare nt i ndicated that the purpose of t he
services was t wo-fold: first, to generalize wh at the student 1earned at sch ool to the home environment and
second, to carry over the school' s behavioral component to the hom e setting (Tr. pp. 1275-76). The hearing
record does not reflect that the stude nt re quired the home-based services in order to receive a n educational
benefit from her school program and, as such, they were not required for the provision of a FAPE (see A.D. v.
New York City Dep't of Educ., 2008 WL 8993558, at *7 [S.D.N.Y. Apr. 21, 2008]; see also Thompson R2-J
Sch. Dist. v. Luke P., 540 F.3d 1143, 1152-53 [10th Cir. 2008]; Gonzalez v. Puerto Rico Dep’t of Educ., 254
F.3d 350, 353 [1st Cir. 2001]; Devine v. Indian River County Sch. Bd., 249 F.3d 1289, 1293 [11th Cir. 2001];
JSK v. Hendry County Sch. Bd., 941 F.2d 1563, 1573 [11th Cir 1991]).
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response as opposed to repeati ng what the person before her said, and was able to follow
instructions presented to her as  well as to the group (T r. pp. 94- 95; Dist. Ex. 7 atp. 1). The
report also indicated that the student had shown "s ignificant improvement in her ability to attend
during group and learning time" (Dist. Ex. 7 at p. 1). The student was also reported to be able to
wait her tu rn as well as tell her peers when it was their tu rm and was m ore successfully
controlling her hands from grabbing and responding to prompts to ask for desired items (id. at p.
2).

Additionally, the hearing record reflects that the type and level of individualized support
the student required could have been adequa  tely provided by a 1:1  behavior m anagement
paraprofessional. For example, the strategies listed in the IE P to address the student's academic
and social/emotional m anagement needs included the provision of supports such as prom pting
for refocusing and redirection, breaking down of  tasks, repetition until m astery, use of token
reinforcement sys tem, preview an d review, a m ultisensory appro ach, pref erential sea ting to
minimize distractions, language m odeled and sent ences started or paced, prompts to m aintain
focus and to initiate interactions with peers, supervision and frequent changes of tasks, advance
preparation and warning of changes in routines a nd the use of a social story book (Dist. Ex. 2 at
pp- 4, 5). Consistent with this, a review of the ~ Yaldeinu reports also refl ects that the student
required m odeling of language, prompts to use langua  ge to express herself, to retell events,
interact with peers, and m ake requests, and hand over hand assi stance to draw shapes, all which
could be provided by a paraprofe ssional (Dist. Exs. 7 at pp. 1,2; 8atp.1;9atpp. 1-2).
Furthermore, the student' s teacher at Yaldeinu te stified that the student required 1:1 support to
"help redirect her, keep her on task, keep her focused," and "keep her time in school productive,"
(Tr. p. 1142). The Yaldeinu teach er testified that with regard to instruction, the stud ent required
"multiple repetitions" and "multiple teaching opportunities", which were also provided for in the
academic management needs section of the May 2011 IEP (Tr. pp. 1140-41; Dist. Ex. 2 atp. 4).
All of these strategies and m anagement needs could have been provided in a 6:1+1 classroom
with the support of a 1:1 paraprofessional and would not have required the additional support a
1:1 teacher (see 8 NYCRR 200.6[h][4][ii][a] [a 6:1+1 special class placem ent is designed fo r
students "whose management needs are determ ined to be highly intensive, and requiring a high
degree of individualized attention and intervention"]; see also F.L., 553 Fed. App'x at 8-9 [a 1:1
paraprofessional was sufficient wh ere student's need for 1:1 suppor t was primarily for attention,
prompting, and interfering behaviors]; K.L., 530 Fed. App'x at 86 [a 1: 1 paraprofessional was
sufficient where student's need for 1:1 assistance related to behavioral and attentional rather than
academic needs])).

Based on the student's ability to function in a group setti ng as described above, the May
2011 CSE's recommendation that the student could obtain an educational benefit from the small,
highly structured environm ent provided in a 6: 1+1 special class with the support of a 1:1
paraprofessional and related services was reasonab ly calculated to en able the s tudent to re ceive
an educational benefit."> While I can sympathize with the parents' desire for the student to have
a more intensive level of services for their daughter, the d istrict is no t required to "furnish . . .

" In addition to the 1:1 paraprofessional, the student would have received 1:1 support during most of her related
services as almost all of the student's related services recommendations were for delivery in a 1:1 setting (Dist.
Ex. 2 atp. 12).
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every special serv ice necessary to m aximize each handicapped child' s potential" (Rowley, 458
U.S. at 199).

5. Methodology

Generally, a CSE is not required to speci  fy m ethodology on an IEP, a nd the precise
teaching m ethodology to be used b y a studen t's teacher is usually a m atter to b e left to the
teacher (Rowley, 458 U.S. at 204; M.M. v.  Sch. Bd. of Miam i-Dade County, 43 7 F.3d 1085,
1102 [11th Cir. 2006]; Lachman v. Illinois State Bd. of Educ., 852 F.2d 290, 297 [7th Cir. 1988];
A.S. v New York City Dep't of Educ., 10-cv-00009 [E.D.N.Y. May 26, 2011] [noting the "broad
methodological latitude" conferred by the IDEA]) . Howe ver, where the use of a specific
methodology is required for a student to receive an educational benefit, it should be indicated in
the student's IEP (R.E., 694 F.3d at 192-94 [found IEP adequate where there was no evidence
that the student would not benefit from another methodology, but inadequate where there was “a
clear consensus" that the student required a specific m ethodology]). In this instance, the May
2011 IEP does not include any specific references to a methodology to be used in the classroom;
however, as described in more detail above, the May 2011 IEP did include detailed m anagement
needs, which would have provided an instructor with direction in developing an individualized
program to enable the student to benefit from  instruction (see Dist. E x. 2). In addition, the
district representative testifie d that the student did not "exc lusively" require ABA methodology
and would have benefitted from the incorporation of other st rategies (Tr. pp. 42-43, 124-25).
The district repres entative explained that the student had been receiv ing ABA for m any years;
however, she was concerned that the exclusive use of ABA fostered dependence and believed the
student was ready for the intr  oduction of other strategies  (Tr. pp. 125-26). Although the
Yaldeinu clinical director testified that the student required a program based on ABA because
"[t]hat is ho w she learns," the clinical director also testified that the stud ent has never received
non-ABA instruction at Yaldeinu (T r. pp. 1069-71).'® Under these circum stances, although the
student ben efitted from ABA instruction at  Yaldeinu, th e hearing record does not support a
finding that the student required A BA instruction to receive an educational benefit, and the
CSE's decision not to incorporate ABA instruc tion into the May 2011 IE P did not result in a
denial of a FAPE (see e.g., R.B., 2013 WL 5438605, at *11).

D. Challenges to the Assigned School

As discussed above, the May 2011 IEP was reas onably calculated to offer the student a
FAPE; however, the parents also raised a num ber of allegations regarding the implementation of
the May 2011 IEP at the a ssigned public school site (Parent Ex. A at pp. 3-4). W hile the [HO
did not make any specific findi ngs regarding implementation, the IHO appears to have found in
favor of the parents on som e of their allegations regarding the assigned p ublic school site (IHO
Decision at pp. 23, 26-27). For instance, inte rtwined in the IHO' s findings regarding the
appropriateness of the 6:1+1 special class, the IHO found t hat the curric ulum at the assigned
school was inappropriate and that the school would not have pr ovided sufficient individualized
attention (id. at p. 23). The THO also found that the student would not have been able to learn at

'® The Yaldeinu clinical director also conceded that the effectiveness of ABA generally diminishes as a student
ages (Tr. p. 1045).
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the assigned public school site because of the school environment being too loud and because the
school would not have addressed the student's sensory needs or behaviors (id. at pp. 26-27). For
the reasons set forth in other State-level adm inistrative decisions involving similar disputes (see,
e.g., Application of the Dep' t of Educ., Appeal No. 14-106; Application of the Dep't of Educ.,
Appeal No. 14-091), the parents' allegations re garding implementation of the May 2011 IEP at
the assigned public school site are without merit and the IHO's findings must be overturned.

Specifically, the parent' s claim s regarding functional grouping, the curriculum , and the
physical environment at the assigned public school, turn on how the May 2011 IEP would or
would not have been implemented (Parent Ex. A at pp. 3-4).!” However, it is undisputed that the
parent rejected the assigned public school site and the May 2011 IEP and enrolled the student in
a nonpublic school prio r to the time the district becam e obligated to implem ent the May 2011
IEP (see Parent Exs. Fatp.1 ;Gatp. 1; T). Underthese  circumstances, the parent cannot
prevail on claim s regarding im plementation of the May 2011 IEP b  ecause a retrospectiv e
analysis of how the district would have im plemented the student's May 2011 IEP at the assigne d
public school site is not an appropriate inqui ry (K.L., 530 Fed. App' x at 87; R.E., 694 F.3d at
186; R.C., 906 F. Supp. 2d at 273). Inacasein  which a s tudent has been unilaterally placed
prior to the im plementation of an IEP, it would be inequitable to allow a parent to acquire and
rely on inf ormation th at pos t-dates the re levant CSE m eeting and IEP and then use such
information against a district in an impartial hearing while at th e same time confining a school
district's case to describing a snapshot of the special education services set forth in an [EP
(C.L.K. v. Arlington Sch. Dist., 2013 WL 6818376, at *13 [S.D.N.Y. Dec. 23, 2013] [stating that
in addition to districts n ot being perm itted to re habilitate a defective IE P through retrospective
testimony, "[t]he converse is also true; a subs  tantively appropriate IEP m ay not be rendered
inadequate through testimony and exhibits that were not before the CSE about subsequent events
and evaluations that seek to alter the info rmation available to the CSE"]). Ba  sed on the
foregoing, it would be inappropriate to cons ider the parents'  allegations regarding
implementation of the student' s program at the assigned public school si te or retrospective
evidence regarding the how the May 2011 IEP m ight have been im plemented at the assigned
public school site (see K.L., 530 Fed. App' x at 87; R.E., 694 F.3d at 186; R.C., 906 F. Supp. 2d
at 273). Accordingly, the parents cannot prevail on claims that the assigned public school site
would not have properly implemented the May 2011 IEP.

Additionally, even assum ing for the sake of argum ent that the parents could m ake such
claims or that the student had attended the district's recommended program at the assigned public
school site, the evidence in the hearing record does not support the conclusion that the district
would have violated the legal st andard related to IEP im plementation—that is, that the district
would have deviated from the student's IEP in a material or substantial way (A.P. v. W oodstock
Bd. of Educ., 370 Fed. App' x 202, 205 [2d Cir. Mar. 23, 2010]; Van Duyn v. Ba ker Sch. Dist.,
502 F.3d 811, 822 [9th Cir. 2007]; Houston I ndep. Sch. Dist. v. Bobby R., 200 F.3d 341, 349

17 A number of the parents' allegations regarding the implementation of the May 2011 IEP at the assigned public
school site, such as the amount of 1:1 instruction and the use of ABA methodologies, were al so raised as
reasons why the May 2011 IEP was not appropriate and were addressed as such above (Parent Ex. A at pp. 3-4).
For example, the analysis of the appropriateness of the recommendation for a 6:1+1 class addresses the parents'
arguments related to the level of 1:1 instruction required for the student to obtain an educational benefit.
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[5th Cir. 2000]; see D.D-S., 2011 WL 3919040, at *13 ; A.L. v. New York City Dep' t of Educ.,
812 F. Supp. 2d 495, 502-03 [S.D.N.Y. 2011]).

In further support of their argum ent that th e student would not have been grouped with
similarly functioning peers in the classroom indicated on the FNR, the parents present three class
profiles as additional evidence on appeal (Dist. Ex. 12; Answer Exs. II-V). However, rather than
support the parent' s contention th at the district was form ulating "inconsistent and m utually
exclusive profiles," the class profiles highlight the difficulty in developing classes for students
prior to the start of the school year and how the composition of a classroom can change over time
(Answer Exs. II-V). P ertinently, the first two class profiles—which refe r to the sam e set of
students—indicate that all of the students were offered placem ent in the class on June 15, 2011
(June 2011 class profile) and that their status is "[a]waiting [a]uthorization" (Answer Exs. II; III).
The next class profile, containing an entirely different set of stude nts, indicates that the students
were offered placem ent in August and September 2011 (Septem  ber 2011 class profile), and
indicates th e students' status as "[ a]ttending" (Answer Ex. IV). Finally, an atten dance sheet
dated July 6, 2011 lists four st udents, only two of whom were included in the Septem ber 2011
class profile (Answer Exs. I[V; V).

Some information about an assigned school is inherently speculative (see R.E., 694 F.3d
at 187, 192 [noting that at the time of the placement decision, a parent cannot have any guarantee
that a spe cific teacher will be available to im plement an IEP]). Generally, the iden tification of
the particular stud entsinap roposed classr oom is the sam e type of inf ormation asth e
identification of a specific teacher of the classroo m, to the extent th at, like a teach er, a district
cannot guarantee that a particular student will not relocate or otherwise become unavailable (see
R.E., 694 F.3d at 187; M.S. v. New York City Dep't of Educ., 2 F. S upp. 3d 311, at 332 n.10
[E.D.N.Y. Nov. 5, 2013] [claim s regarding the co mposition of a proposed class are speculativ e
as the district cannot guarantee the com  position of the class that the student would have
attended]). Some or all of the students offered a class may not accept it (compare Answer Ex. II,
and Answer Ex. III, with Answer Ex. [V), and som ¢ or all of the stude nts who atte nd a class
during the summ er may not continue in the same class at the start of the 10-m onth school year
(compare Answer Ex. IV, with Answer Ex. V). Accordingly, the parents claim that the student
would not have been grouped with similarly functioning peers in the assigned class is speculative
and the ad ditional ev idence provided by the parents on appeal doe s notm ake itanyle ss
speculative.
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VII. Conclusion

Having dete rmined that the eviden ce in the hearing record estab lishes that the dis trict
sustained its burden to establish that it offered the student a FAPE for the 2011-12 school year, it
is unnecessary to address the appropriateness of Yaldeinu, or whether equitable considerations
weigh in favor of granting the parents' requested relief (Burlington, 471 U.S. at 370; M.C. v.
Voluntown Bd. of Educ., 226 F.3d 60, 66 [2d Cir. 2000]). I have considered the parties'
remaining contentions and find that [ need not addr ess them in light of the determinations made
herein.

THE APPEAL IS SUSTAINED TO THE EXTENT INDICATED.
THE CROSS-APPEAL IS DISMISSED.

IT IS ORDERED that the IHO's decision dated July 24, 2012, is m odified, by reversing
those portions of the decision find ing that the district did not o ffer the student a FAPE for the
2011-12 school year and directing the district to reimburse the parents for 75 percent of the costs
of the student's unilateral placement.

Dated: Albany, New York
November 28, 2014 STEVEN KROLAK
STATE REVIEW OFFICER
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