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DECISION
1. Introduction

This proceeding arises under th e Individuals with Disabilities Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law. Petition er (the
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed
to offer an appropriate educati onal program to respondents' (the parents') son and ordered it to
reimburse the parents for the costs of the student's tuition at the Cooke Center for Learning and
Development (Cooke) for the 2010-11 school year. The parents cross-appeal the IHO's decision.
The appeal must be sustained. The cross-appeal must be dismissed.

II. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individuali ~ zed education program (IEP), wh ich is deleg ated to aloc al
Committee on Special Education (CSE) that includes, but is not lim ited to, parents, teachers, a
school psychologist, and a dist rict representative (Educ . Law §  4402; see 20 U.S.C.

§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 = NYCRR 200.3, 200.4[d][2]). If disputes



occur between parents and school di stricts, incorporated among the procedural protections is the
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[1]).

New York State has implemented a two-tiered system of administrative review to address
disputed m atters between parents and school di ~ stricts regarding "any m atter relating to the
identification, evaluation or edu cational placement of a stu dent with a disab ility, or a studen t
suspected of having a disability, or the provision of a free appropr iate public education to such
student" (8§ NYCRR 200.5[ 1i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an im partial hearing conducted at the local le vel before an IHO (Educ. Law §  4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type h earing regarding the m atters in
dispute in which the parties have the right to be accompanied and advised by counsel and certain
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at
the hearing that has n ot been dis closed five business days before the hearing; and obtain a
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[3][3][v], [vii], [xii]). The IHO must render and transm it a final written
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[3][5]).
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO may grant
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 D).
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]).

A party aggrieved by the decisi on of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO
to grant (§ NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (§ NYCRR 279.5). The SRO conducts an im partial review of the [HO' s
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re
that the pro cedures at the hearing were consis tent with the requirements of due process; seek
additional evidence if necessary ; and render an inde pendent decision based upon the hearing
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision
is reached in the review and that a copy of the decision is mailed to each of the parties not later
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).

II1. Facts and Procedural History

During the 2009-10 school year, the student attended Cooke (see Tr. p. 255; Dist. Ex. 9 at
pp. 1-15)." On January 28, 2010, the CSE convened to conduct the student' s annual review and

' The Commissioner of Education has not approved Cooke as a school with which school districts may contract
to instruct students with disabilities (see 200.1[d], 200.7).



to develop an IEP for the 2010-11 sc hool year (10th grade) (see Dist. Exs. 3 at pp. 1-2; 4 at pp.
1-2). Finding that the student re mained eligible for special education a nd related services as a
student with a speech or language impairment, the January 2010 CSE recomm ended a 12-month
school year program 1ina 12:1+1 special class  placement at a specialized sch ool with the
following related services: one 45-m inute session per week of counseling in a sm all group, one
45-minute session per week of occupational th  erapy (OT) in a sm all group, one 45-m inute
session per week of individual speech-language therapy, and two 45-minute sessions per week of
speech-language therapy in a small group (see Dist. Exs. 3 atpp. 1 -2, 15; 4 at p. 2; see also Tr.
pp. 205-07, 273-74).> The January 2010 CSE developed annual goals with corresponding short-
term objectives, and recommended that the student participate in alternate assessments (see Dist.
Ex. 3 at pp. 8-12, 15).

By final notice of recommendation (FNR) da ted June 10, 2010, the district summ arized
the special education and related services r ecommended in the January 2010 IEP, a nd identified
the particular public school site to which the di strict assigned the stud ent to attend during the
2010-11 school year (see Dist. Ex. 6).

By letter dated June 24, 2010, the parents ad ~ vised the district that after visiting the
assigned public school site, they determ  ined it was not appropriate f or the student for the
following reasons: the "m assive size" of the sc hool would "overwhelm" the student; the student
would not receive sufficient1 ndividual attention; the "departm entalized structure" was not
appropriate; and at that time, no "openings" existed at the assigned public school site (Parent Ex.
C atp. 1). Therefore, the parents notified the district that the student would attend Cooke for the
2010-11 school year (id.). On September 6, 2010, the parents executed an enrollm ent contract
with Cooke for the student's attendance during the 2010-11 school year (see Parent Ex. I at pp. 1-
2).

A. Due Process Complaint Notice

In a due process com plaint notice dated Fe bruary 9, 2012, the parents alleged that the
district failed to offer t he student a free a ppropriate public education (FAPE) for the 2010-11
school year (see Parent Ex. A at pp. 1-4). As relief, the parent s requested reimbursement for the
costs of the student's tuition at Cooke for the 2010-11 school year (id. at p. 4).

B. Impartial Hearing Officer Decision

On March 21, 2012, the IHO conducted a prehearing conference, and in an interim order,
dated April 1, 2012, the I[HO set forth the f ollowing issues to be resolved at the im  partial
hearing: whether the January 2010 CSE failed to evaluate the stud ent in all areas of suspected
disability; whether the annual goals and short-term objectives were appropriate; whether the CSE
failed to provide "m eeting materials" to all of the CSE m embers; whether the 12:1+1 special
class p lacement was "overly res trictive" f or the s tudent; whethe rthe pr esentleve Iso f
performance and the academ ic management needs in the January 2010 IEP were appropriate;
whether the January 201 0 IEP failed to identify the student's "receptive and expressive language

? The stude nt's eligibility fo r special educa tion programs and related services as a student with a speech or
language impairment is not in dispute (see 34 CFR 200.8[11]; 8 NYCRR 200.1[zz][11]).



needs, atten tional issu es, organization issues, [and] fine a nd gross m otor issues;" whether the
January 2010 IEP failed to include a "transition plan;" whether the assi gned public school site
was too large; whether the stude nt would be functionally grouped at the assigned public school
site; whether the assign ed public school site was "not sufficien tly academic;" and whether the
assigned public school site had a seat "available" for the student (see IHO Ex. 1 at pp. 1-5).

On April 5, 2012, the parties proceeded to an impartial hearing, which concluded on June
1, 2012 after five days of proceeding s (see Tr. pp. 1-511). By decision d ated July 26, 2012, the
IHO concluded that the district failed to offer the studenta FAPE for the 2010-11 school year
and that Cooke was an appropria te unilateral placem ent; thus, the IHO ordered the district to
reimburse the parents for the costs of the student' s tuition at Cooke for t he 2010-11 school year
(see IHO Decision at pp. 8-15).

In support of the conclusion th at the district failed to o ffer the student a FAPE for the
2010-11 school year, the IHO indicate d that the district did not pr esent any witnesses to testify
specifically about the "proposed program" at the assigned public sc hool site, and further, the
evidence presented about the assigned public school site was limited to the summer 2010 portion
of the school year (see IHO Decisio n at pp. 8-10) . In addition, the IHO noted that the hearing
record lacked evidence regarding the availability of a seat for the student at the assigned public
school site (id. at pp. 10-11). Next, the IHO found that the January 2010 CSE developed "many"
of the annual goals without "adequately calcul  ating whether such teacher reports would be
sufficiently curren t inf ormation to f orm the ba sis of an IEP," which would be implem  ented
beginning in July 2010 (id. at p. 11). In addition, the IHO found that the speech-language annual
goals in the January 2010 IEP we re not "sufficient" becau se four of the five speech-language
annual goals addressed articulation needs, which was "not an im portant area" of need for the
student (id. at pp. 11-12). Next , the IHO indicated that the tran sition plan in the January 2010
IEP—which the IHO described as "vague and  generic"—was deficient and only provided for
travel training (id. at p. 12).

Next, the IHO concluded that Cooke served as an appropriate unilateral placement for the
student during the 2010-11 school year (see IHO Decision at pp. 12-14). The IHO found that the
student received special educati on instruction and related services in a ccordance with his n eeds
(id. at p. 13). W ith respect to equitable cons iderations, the IHO found that the parents acted
reasonably "throughout;" thus, equ itable considerations w eighed in f avor of the parents'
requested relief (id. at p. 14).

IV. Appeal for State-Level Review

The district appeals and argues the IHO erred in finding that it failed to offer the student a
FAPE for the 2010-11 school year, that Cooke was an appropriate unilateral placement, and that
the equitable considerations wei ghed in favor of the parents' request for relief. The district
asserts that the annual goals in the January 2010 IEP adequately addressed the student's needs,
including those annual goals related to the student's speech-language needs, and that the Janu ary
2010 CSE appropriately relied upon the November 2009 Cooke progress report—as well as input
from the Cooke attend ees abou t the studen t's academ ic and social/emotional fu nctioning—to
develop the annual goals. The dist rict also alleges that the evid ence in the hearing record does
not support the IHO's determination that the transition plan in the Janu ary 2010 IEP was vague,



generic, and only provided for trav el training. R egarding the "p roposed program," the district
argues that it properly recomme nded a 12-m onth school year program and had an IE P in place
for the student at the comm encement of the sc hool year. W ith respect to the assigned public
school site, the district argues that the IHO' s conclusion lacks a basis in the hearing record. The
district also asserts that the student would have been functionally grouped at the assigned public
school site. Regarding the unilateral placem ent at Cooke, the district co ntends that the hearing
record does not indicate that C ooke provided the student with sp ecially designed instruction to
meet all of the student's unique needs. Finally, the district argues that if equitable considerations
did not otherwise preclude relief in this m atter, the evidence did no t support the parents '
entitlement to direct payment of the costs of the student's tuition to Cooke for the 2010-11 school
year.

In an answer and cross-appeal, the parent s respond to the district' s assertions, and
generally argue to uphold the IHO's decision in its entirety.

In an answer to the cross-appeal, the dist rict asserts that alt hough the parents captioned
the pleading as a "Verified Answer and Cross-  Appeal," the paren ts failed to a rticulate th e
specific issues they challenged. However, to the extent that the parents raised "new arguments in
the Cross-Appeal" not previously addressed, the district formulated responses to the same. >

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the

3 Consistent with the district's assertion, a review of the parents' "Verified Answer and Cross-Appeal" reveals that
the parents do not s pecify or "clearly indi cate the reasons for ¢ hallenging t he [ [HO's] deci sion, i dentifying t he
findings, ¢ onclusions an d orders t o which exce ptions are t aken"—which i ncludes cl early i dentifying which
particular issues that the appealing party believes the IHO erroneously failed to decide (see 8 NYCRR 279.4). Itis
not an SRO's role to research and construct the appealing parties' arguments or guess what they may have intended
(see e.g., Gross v. Town of Cicero, Ill., 619 F.3d 697, 704 [7th Cir. 2010] [indicating that appellate review does not
include researching and constructing the parties' arguments]; Fera v. B aldwin B orough, 2009 WL 3634098, at *3
[3rd Cir. Nov. 4, 2009] [noting that a party on appeal should at least identify the factual issues in dispute]; Garrett v.
Selby Connor Maddux & Janer, 425 F.3d 836, 841 [10th Cir. 2005] [finding that a generalized assertion of error on
appeal is not sufficient]; see generally, Taylor v. American Chemistry Council, 576 F.3d 16, 32 n.16 [1st Cir. 2009];
Lance v. Adams, 2011 WL 1813061, at *2 [E.D.Cal. May 6, 2 011] [noting that the tribunal need not guess at the
parties' in tended clai ms]; Bi 1l Salter A dvertising, Inc. v. City o f Brewton, A L, 200 7 WL 24 09819, at * 4 n.3

[S.D.Ala. Aug. 23, 2007]). As the answer and cross-appeal lack any guidance from the parents' counsel indicating
what matters the parents are cross-appealing or at least citations to relevant portions of the hearing record, I will not
sift through their due process complaint notice, the hearing record, and the IHO decision for the purpose of asserting
claims on their behalf and I find the cro ss-appeal in sufficient with resp ect to those issues (§ NYCRR 279.4[b];
Application of the Dep't of Educ., Appeal No. 12-103; Application of a Student with a Disab ility, Appeal No. 12-
032); Application of the Dep't of Educ., Appeal No. 12-022; Application of the Dep't of Educ., Appeal No. 11-127).




IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217,245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP"" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of ~ procedures for developing a student' s IEP and
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (¢) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd.
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App'x 156, 2009
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek  v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d
415,419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][1]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction”
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at m ust be provide d through an IEP" (W _alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,’ and . .. affords the student with an op portunity greater than
mere 'trivial advancement™ (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citations
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M__ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the least restric ~ tive environm ent (LRE) (20 U.S.C. §  1412[a][5][A]; 34 CFR
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142




F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.
2010], aff'd, 486 Fed. App' x 954, 2012 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch.
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).

An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][1], [2][1][A];
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]; see also Application of the Dep't of Educ.,
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of
the Dep't of Educ., Appeal No. 06-029; Application of a Child with a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal
No. 93-9).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay
expenses that it should have paid all along and woul d have borne in the first instance" had it
offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).




V1. Discussion
A. January 2010 CSE Process
1. Evaluative Information

A district must conduct an  evaluation of a student wher e the educational or related
services needs of a student warrant a reevaluation or if the student's parent or teacher requests a
reevaluation (34 CFR 300.303[a][2]; 8 NYCRR 200.4[  b][4]); however, a di strict need not
conduct a reevaluation more freque ntly than once per year unless  the parent and the district
otherwise agree and at least once every three years unless the d istrict and the parent agree in
writing th at such a reevaluation  is unnece ssary (8 NYCRR 200.4[b][4];se _ e 34 CFR
300.303[b][1]-[2]). A CSE m ay direct that add itional evaluations or assessments be conducted
in order to appropriately assess th e student in all a reas related to the suspected disabilities (8
NYCRR 200.4[b][3]). An evaluation of a student must be sufficiently comprehensive to identify
all of the student's special education and related services' needs, whether or not commonly linked
to the disability category in which the student  has been classified (34 CFR 300.304[c][6]; 8
NYCRR 200.4[b][6][ix]; see Application of the Dep't of Educ., Appeal No. 07-018).

A review of the evidence in the hearing record demonstrates that the January 2010 CSE
considered and relied upon the following eval uative information to develop the January 2010
IEP: a February 2008 psychoeducational evalua tion, an April 2009 social history update, a
November 2009 Cooke progress report,a N ovember 2009 classroom observation, and the
student's May 2009 IEP (see Dist. Exs. 7-10; Parent Ex. D; see also Tr. pp. 164-65, 168-70, 192).
At the im partial hearing, the district special education teacher testifie d that the January 2010
CSE also relied upon infor mation provided by the Cooke staff attending the m eeting, which
provided the CSE with the results of a Sept ember 2009 adm inistration of both the "GMADE"
and "GRADE" assessments to the student and which were reflected in the January 2010 IEP (see
Tr. pp. 167-69, 287-88; Dist. Ex. 3 at p. 3).*°

As part of the February 2008 psychoeducati onal evaluation, the evaluator adm inistered
the f ollowing to the student: th e W echsler In telligence Scale f or Childr en—Fourth Editio n
(WISC-1V), the W echsler Individual Achievement Test, Second Editio n (WIAT II), the Bender
Visual-Motor Gestalt Test (Be nder-Gestalt), the Them atic Apperception Test (TA T), and the
House-Tree-Person (HT P) (see Dist. Ex. 7 atp. 1). Resultsof =~ WISC-IV revealed t hat t he

* A lthough not sp ecified in the hearing rec ord, "GM ADE" is typically use d as a n ac ronym for t he Group
Mathematics Assessment and Diagnostic Evaluation and "GRADE" is typically used as an acronym for Group
Reading Assessment and Diagnostic Evaluation (see, e.g ., Application of a Student with a Disability, Appeal
No. 14-029; Application of the Dep't of Educ., Appeal No. 13-092).

> At the im partial hearing, while the district s pecial education teacher admitted that the Ja nuary 2010 CSE did
not provide the C ooke st aff—who at tended the C SE m eeting via telephone— with c opies of t he evaluative
information during the meeting, she further testified that Cooke staff should have had a copy of the May 2009
IEP, and probably had the results of the February 2008 psychoeducational evaluation and the April 2009 social
history report (see Tr. pp. 192-93). T he parents testified that the January 20 10 C SE did not give them any
documentation during the meeting, but they had received a copy of the classroom observation (see Tr. pp. 481-
82).



student's full-scale 1Q fell within the "[e]xtremely [1Jow/ [i|ntellectually [d]eficient [r]ange" (id.
atp. 2). The student’ s overall perform ance on the verbal com prehension and perceptual
reasoning indices also fell within the "[e]xtrem  ely [IJow [r]ange," whic h suggested that the
student "may experience great difficulty keeping up with peers in a wide range of situations" and
that required "age-appropriate thinking and reasoning skills" (id.). The student also performed in
the "[e]xtrem ely [l]Jow [r]ange" in the area of workingm  emory (m easured attention,
concentration, and mental reasoning), which also required an individual to "hold inf ormation in
short-term auditory memory and then use the inf ormation to perform a specific task" (id.). The
student's overall perform ance on the working m emory index suggested a weakness that could
"potentially impede the processing of relatively more complex verbally presented information,"
which could, therefore, "slow down new learning or performance on a variety of academic tasks"
(id. [emphasis in original]). The adm inistration of the Bender-Gestalt reflected that the studen t
experienced m oderate dif ficulties with re spect to v isual-motor in tegration (id. atp.3 ). I n
addition, th e resu lts of the W TAT-II revealed th at the stu dent exh ibited sign ificant acad emic
delays with extrem ely low range perform ance in word decoding, reading comprehension,
numerical calculation, math reasoning, and spelling (id. at pp. 3-5).

According to the April 2009 social history — update, the student was "well liked by his
teacher and peers" and was "socia ble" (see Dist. Ex. 8 at pp. 3-4). However, the stu dent lacked
confidence in reading, and although he enjoyed mathematics, the student struggled with abstract
concepts (id. at p. 4). As noted in the N ovember 2009 classroom observation, the student was a
"cooperative and task oriented  student" throughout the obser vation; however, the student
required m uch ass istance with tas ks (see Dis t. Ex. 10). Consistent with the inform ation
presented in the April 2009 social history upda  te, the student related ~ well to his peers and
engaged in conversation with his neighbors (id.).

In the November 2009 Cooke progress repo rt, the student's then-current teachers detailed
his progress on goals in the areas of Englis h language arts (E  LA), Am erican History,
mathematics, science, language skills, travel training, health, technology, independent living, art,
physical education, and OT (see Di st. Ex. 9 at pp. 1-15). As identified in the Novem ber 2009
progress report, the student' s ELA goals consisted of identif ying basic genres, producing a
variety of writing styles, reflecti ng the steps of the writing process, orally presenting material to
a wide audience, adapting writing for a purpose and audience, using descriptive language, details
and similes, organizing written ideas in a logi cal sequence, writing with a central idea, addin g
personal details and vivid languag e, and writing with de scriptions that defined a problem and
solution (id. at p. 2). T he student achieved s cores of a one or two with respect to  each of his
ELA goals, which indicated that the student di ~ d not demonstrate or dem onstrated a partial
understanding of the m aterial ex pected at his instructional le  vel (id.). The student' s ELA
instructors also noted that he needed to develop m ore sophisticated ways of expressing him self
through the use of details and de scriptive language and further s uggested that he focus m ore on
the individual steps of the writing process in order to produce a strong piece of writing (id.). The
student's math teacher described him as "a pleasure to have in class," and she further stated that
although the student struggled with som e of t he m aterial, the student usually was an active
participant in class who always did his best (id. at p. 5). She further com mented that the student
had been w orking very hard this trimester and that he work ed well with his p eers (id.). W ith
respect to his annual goals in m ath, the student showed "an understanding at his instructional
level with support" of communicating his mathematical thinking clearly and coherently to peers;



however, he showed "a partial unde rstanding expected at his instructional level" of building new
mathematical knowledge through problem solving and solving problem s that arose in m ath and
in other contexts (id.).

As indicated in the Novem ber 2009 Cooke progress report, the student' s language skills
class focused on four m  ain language goals:  reading com prehension, active listening and
attending in the classroom , conversation sk ills, and a group of students working on overall
improvement of speech inte Iligibility (see Dist. Ex. 9 at p. 7). ° The student showed a "partial
understanding expected at his inst ructional level" with respect to consistently engaging in active
listening in a variety of  settings, appropria tely initia ting, m aintaining and ter minating a
conversation with peers, using com pensatory strategies to im prove his overall speech
intelligibility, and regulating and se lf-monitoring his speech intelligibility in a variety of settings
(id.). However, with support, the student de monstrated an understanding expected at his
instructional level of identifying and locating arti culators and differentiating between intelligible
and unintelligible speech (id.). The student' s OT provider noted that OT services had yet to
begin for the student at that time; however, the student had been assessed and observed in school
(id. at p. 15).

In addition to the evaluative inform ation described above, the student' s then-current
mathematics teacher and Cooke's assistant director (assistant director) attended and participated
in the January 2010 CSE m eeting, and the CSE re lied upon their input as individuals who kne w
the student "best" and as indivi duals who would "know what [his ] present level of perform ance
was and what [his] objectives and goals woul d be for the following year" (T r. pp. 161, 170).
Specifically, the student's math teacher provided the January 2010 CSE with the student's current
functioning in the area of math computation and problem solving, as assessed using the GMADE
(see Tr. pp. 194-96; 469-70). At the tim e of the January 2010 CSE m eeting, the student's math
teacher reported that the student functioned at a mid-first grade level in math (Tr. p. 471; see
Dist. Ex. 3 atp. 3). The assist ant director reported on the student 's ELA scores at the January
2010 CSE meeting (see Tr. pp. 171, 196-97). As re flected in the January 2010 IEP, the student
functioned at the second grade level in vo cabulary and a 1.7 grade level in reading
comprehension (see Dist. Ex. 3 atp. 3). Pe r teacher observation, the student' s listening
comprehension skills were at a fourth or fifth grade level and his ELA instructors estimated that
his writing skills were at the second grade level (id).

Based upon the foregoing, the evidence in the hearing record shows that—contrary to the
parents' assertion that the January 2010 CS  E r elied solely upon the Nove mber 2009 Cooke
progress report—the January 2010 CSE reviewed a  variety of sources to ascertain inform ation
about the s tudent's cog nitive ab ility and acad emic, language, and so cial skills needs, and
formulated the January 2010 IEP based upon th is information (see Tr. pp. 161, 171-72, 194-197;
212-13; Dist. Exs. 3 at p. 3; 7-10) . Moreover, despite the parent s' contention that the January
2010 CSE failed to perf orm a com plete evaluation and assessm ent of the student's needs, the

6Although the student's speech-language provider and occupational therapist did not attend t he January 2010
CSE meeting, the district spe cial education teacher testified that both were invited to the meeting; in addition,
both the speech-language provider and the occupational therapist provided the January 2010 CSE with progress
reports (see Tr. pp. 192-94; Dist. Ex. 9 atpp. 1, 7, 15).
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evidence in the hearing record establishes that the January 2010 CSE had sufficient evaluative
information to develop the January 2010 IEP, that  the district was not obligated to conduct a
triennial reevaluation at the time of the January 2010 CSE m eeting, and that neither the parents
nor any other CSE m ember requested additional evaluations of the student during the January
2010 CSE meeting (see Tr. p. 213; 8 NYCRR 200.4[b][4]; see 34 CFR 300.303[b][1]-[2]).

B. January 2010 IEP
1. Present Levels of Performance

Among the other elem ents of an IEP is a st atement of a student' s academic achievement
and functional performance and how the student's disability affects his or her progress in relation
to the general education curriculum (20 U.S. C. § 1414[d][1][A][1][1]; 34 CFR 300.320[a][1]; 8
NYCRR 200.4[d][2][i]; see 8 NYC RR 200.1[ww][3][i]). I n developing the recomm endations
for a student's IEP, the CSE must consider the results of the initial or most recent evaluation; the
student's strengths; the concerns of the parents for enhancing the education of their child; the
academic, developm ental and functional needs of  the stude nt, includ ing, as appro priate, the
student's performance on any general State or di strict-wide assessments as well as any special
factors as set forth in federal and State regulations (34 CFR 300.324[a]; 8 NYCRR 200.4[d][2]).

In this case, the January 2010 IEP reflect ed—consistent with the November 2009 Cooke
progress report and "teacher reports "—that the student functioned on a hi gh first grade to low
second grad e level in m ath; in addition, the  January 20 10 IEP reflected th at although he
demonstrated a strength in solving com  putation problem s, he also e xhibited a weakness in
solving word problem s (see Dist. E xs. 3 atp. 3;9atpp.1,5). The January 2010 IEP also
indicated that consistent with Cooke reports, the student w as below grade level in all areas of
academic functioning (compare Tr. p. 276, with Dist . Ex. 3 at p. 5). In m ath, the January 2010
IEP noted that when solving word problems, the student needed to improve his ability to identify
relevant information in the prob lem, and id entify the necessary operations to so lve the problem
and not address extraneous inform ation (see Dist. Ex. 3 at pp. 3-4). ' According to the January
2010 IEP, the student could add and subtract two-digit num bers bot h with and without
regrouping, and he "was good at s ingle-digit multiplication" (id. at p. 4). Although the January
2010 IEP reflected that the student experienced difficulty creati ng equations, the student could
solve equations that were written out for hi ~ m (id.). The January 2010 IEP also reflected
information derived from the Nove mber 2009 Cooke progress report, which indicated that the
student dem onstrated growth in his ability to communicate his m athematical thinking to peer s
(compare Dist. Ex. 3 at p. 5, with Dist. Ex. 9 at p. 5) . Additionally, the January 2010 IEP noted
that consistent with the Nove mber 2009 Cooke progress report, the student im proved his ability
to use graphs to answer sim ple questions and draw conclusions, and w ith support, the student
could "skip count by 2, 5 and 10" (com__pare Dist. Ex. 3 at p. 5, with Dist. Ex. 9 atp. 5). In
addition, the January 2010 IEP noted that the student also continued to require assistance to read
and write whole num bers up to 1,000,000; to iden tify numerical place value; to dem onstrate
fluency; and to apply addition and subtraction facts up to and including 10 (id.).

” The student's math teacher at Cooke who attended the January 2010 CS E meeting testified that she provide d
the CSE with an accurate description of the student's functioning in math at that time (see Tr. p. 473).
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According to the January 2010 IEP, the student functioned at a first grade level in reading
comprehension and as econd grad e level in v ocabulary s kills; however, he d emonstrated a
relative strength with re spect to listening com prehension (see Dist. Ex. 3 at p. 3). The January
2010 IEP indicated that, consistent with the N ovember 2009 Cooke progress report, the student
had needs w ith respect to reading comprehension and requ ired assistance in th e area of written
expression, where the student specifically needed to improve his ability to sequence information,
write with a central idea, and increase his use of details and descriptive language (compare Dist.
Ex. 3 at p. 5, with Dist. Ex. 9at  p.2). The January 2010 IEP also reveal ed that the student
struggled with passage com prehension (see Dist. Ex. 3 at p. 3). The student did best with short
passages, and the January 2010 IEP noted that as the length of the passages increased, the student
lost focus and his com prehension (id.). W ith respect to th e student's written expr ession skills,
the January 2010 IEP indicated that the student needed to improve his ability to write sentences
with the use of proper syntax, punctuation, and cap italization, as well as his ability to write a
simple sentence (id.). At the tim e the January 2010 CSE developed the IEP, the student was
working on stringing together sentences to make simple paragraphs (id.).

With respect to the student' s speech-language needs, in accordance with information
presented in the November 2009 Cooke progress  report, the January 2010 IEP noted that the
student's speech production had im proved, particularly with respect to identifying and locating
articulators and differe ntiating be tween inte lligible and u nintelligible speech ; ho wever, the
student continued to exhibit defi cits in the areas of social us e of language and active listening
skills (com pare Dist. Ex. 3 at p. 5, with Dist . Ex. 9 at p. 7). The January 2010 IEP further
indicated that the student need ed to work on his conversation skills and to im prove his overall
intelligibility (id.). Next, the Janu ary 2010 IE P reflected information from the student's travel
training instructors, which indicated that while the student needed to work on his understanding
of maps, the student had im proved his ability to observe safety measures in the community and
demonstrated an awareness of his surroundings (compare Dist. Ex. 3 at p. 5, with Dist. Ex. 9 at p.
9). Although the student was  not receiving OT at the tim e that the Nove mber 2009 Cooke
progress report was generated, the January 2010 IEP noted information that the student's areas of
need pertained to navigating the school building, visual-motor skills, and activities of daily living
(ADL) skills (compare Dist. Ex. 3 at p. 5, with Dist. Ex. 9 at p. 15).

The January 2010 IEP social/em otional presen t levels of perform ance also reflected
teacher rep orts th at th e studen t always par ticipated in classd  iscussions, completed h is
homework, and followed directions and rules (see Tr. pp. 177-78; compare Dist. Ex. 3 at p. 6,
with Dist. Ex. 9 atpp. 2,4-6,8,1 1, 13). Ad ditionally, the January 2010 IEP n oted that the
student worked hard in school, an d although he related well to hi s peers, the st udent exhibited
continued needs with regard to  his conversational speech, particul arly his ability to initiate,
maintain, and term inate a conversation (com pare Dist. Ex. 3 at p. 6, with Tr. pp. 257-58, and___
Dist. Ex. 9 at p. 7, and Dist. Ex. 10). In the area of health and physical development, the student
was reported to be in good heal th, his hearing was within norm al limits, and he w ore glasses
(compare Dist. Ex. 3 at p. 7, with Dist. Ex. 8 at p. 4).8

¥ To the extent that the parents assert that the January 2010 IEP did not adequately describe the student's difficulties
with organization and attention, the evidence weighs against a finding that any such deficiency alone, when viewed
in light of the IEP as a whole, would rise to the level of a denial of a FAPE (Karl v. Bd. of Educ., 736 F.2d 873, 877
[2d Cir. 1984] [finding that al though a si ngle component of an IE P may be so defi cient as t o deny a FAPE, t he
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Based on the foregoing, the evidence in the hearing record dem onstrates that the present
levels of performance in the January 2010 IEP were created from input by Cooke staff, as well as
the evaluative infor mation, such as the = February 2008 psychoeducational evaluation, the
November 2009 Cooke progress report, and an Apr il 2009 social history upda te available to the
January 2010 CSE (see Tr. p. 172; compare Dist. Ex. 3 at pp. 3-7, with Dist. Ex. 8, and Dist. Ex.
9, and Dist. Ex. 10). Under the c¢i rcumstances, the evidence in the hearing record dem onstrates
that the January 2010 CSE had sufficient inform ation relative to the student 's present levels of
academic achievement and functional perform ance—including the teach er reports and estimates
of the student's current skill le vels—at the time of the Januar y 2010 CSE meeting to develop an
IEP that ac curately ide ntified and ref lected th e student' s special education needs (see 34
CFR 300.306[c][2]; 8 NYCRR 200.4[d][2]; see also DiRocco v. Bd. of Educ. of the Beacon City
Sch. Dist., 2013 W L 25959, at *20 [S.D.N.Y. Jan. 2, 2013]; see also Application of a Student
with a Disability, Appeal No. 11-043; Application of the Dept. of Educ ., Appeal No. 11-025;
Application of the Dept. of Educ., Appeal No. 10-099; Application of the Dept. of Educ., Appeal
No. 08-045).

2. Annual Goals

An IEP must include a written statement of measurable annual goals, including academic
and functional goals designed to m eet the student's needs that result from the student's disability
to enable the student to be i nvolved in and m ake progress in th e general education curriculum ;
and meet each of the student' s other educational n eeds that result from the studen t's disability
(see 20 U.S.C. § 1414[d][1][A][1][II]; 34 CF R 300.320[a][2][i]; 8 NYCRR 200.4[d][2][iii]).
Each annual goal shall include the evaluative crit eria, evaluation procedures and schedules to be
used to m easure progress toward m eeting the annual goal during the period beginning with
placement and ending withth enexts cheduled revie w by the comm ittee (8§ NYCRR
200.4[d][2][1ii][b]; see 20 U.S.C. § 1414[d][1][A][i][III]; 34 CFR 300.320[a][3]). Short-term
objectives are required for a student who takes a New York State altern ate assessment that are
the m easurable inte rmediate steps between the studen t's present level of perform ance and the
measurable annual goal (8 NYCRR 200.4[d][2][iV]).

Upon a review of the evidence in the hear  ing record, the annual goals and short-term
objectives in the January 2010 were consistent with the student' s identified needs in all areas,
including academics, speech-language, OT, and so cial/emotional functioning. In this case, the
January 2010 IEP contained ap proximately nine annual goa  Is with appro  ximately 38
corresponding short-term objectives targeting the student' s identi fied needs in the areas of
mathematics, reading, listening, writing, speech -language, transition, OT, and counseling (see _
Dist. Ex. 3 at pp. 8-12). Notwithstanding the pare nts' assertion that the January 2010 CSE di d
not involve them in the developm ent of the stud ent's annual goals, the evidence in the hearing
record reveals that the annual goals in the January 2010 IEP were provided to the CSE by Cooke
staff (Tr. pp. 173, 201-04, 215). ° Furtherm ore, the hearing record reveals that no one at the

educational be nefits flowing from an IEP m ust be det ermined from th e co mbination o f offering s rather than the
single components viewed apart from the whole]).

? The student's math teacher at Cooke who attended the January 2010 CS E meeting testified that she provide d
the CSE with the annual goals the student was working on during the 2009-10 school year (see Tr. p. 467). She
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January 2010 CSE m eeting—including the parents—raised any obj ections to the annual goals
(see Tr. pp. 187, 501-02). In addition, at the impartia | hearing the parents testified that they did
not ask for any additional annual go als that were not included at the tim e of the CSE m eeting
(see Tr. pp. 501-02).

Although the IHO concluded that the January 2010 CSE prepared a number of the annual
goals without adequately calculatin g whether s uch teacher reports would constitute sufficiently
current inform ation to form the basis for the ~ January 2010 IEP, the evidence in the hearing
record fails to substan tiate this finding; rather, the evidence in the hearing record d emonstrates
that the January 2010 CSE developed the annual  goals based on the infor mation reviewed and
considered at the tim e of the m eeting, which reflected the student's special education needs, and
that the January 2010 IEP was a fluid docum ent that could be m odified depending on which
annual goals the student m ay have achieved at the tim e the January 2010 IEP would be
implemented (see IHO Decision at p. 11). According to the district special education teacher, the
Cooke staff provided the annual goals to the January 2010 CSE for the upcom ing school year
(see Tr. pp. 200-04). W hile the d istrict special education teacher admitted that it w as possible
that the student could be working on the same annual goals in November 2009 and in June 2010,
she added that the student may need to repeat the annual goals if he had yet to achieve them (see
Tr. p. 199). Moreover, the district special education teacher testified that a CSE could reconvene
to develop new annual goals in th e event that the student had ach ieved the annual goals in the
January 2010 IEP by June 2010 (id.)."

Regarding the speech-language annual goa Is, a review of the January 2010 IEP shows
that these annual goals appropriately targeted th e student's speech-language needs. Contrary to
the IHO's concerns, the evidence sh ows that the speech-lang uage annual goals corresponded to
the s tudent's needs in the areas of prag matic langu age, receptive langu age, reading
comprehension, and writing (com pare IHO Decision at p. 12, with Dist. Ex. 3 at p. 10). In this
case, the January 2010 CSE generated the stud ent's speech-language ann ual goals b ased on the
November 2009 Cooke progress report and input  from the assistant director, who conveyed
information from the student's therapists to the January 2010 CSE (see Tr. p. 204). According to
the dis trict special edu cation teach er, at th e tim e of the January 2010 CSE the student was
working on his recep tive and expressive skills, as well as his ability to express him self clearly

later admitted that she did not advise the January 2010 CSE whether she believed the annual goals she reported
to the CSE remained appropriate for the student for the 2010-11 school year (see Tr. pp. 468-69).

' Regarding the parents' assertion that the district failed to review the student's progress toward his then-current
annual goals, the district spec ial education teacher testified that the gene ral practice of the CSE was to look at
the annual goals on the prior year's IEP to determine whether the student had met any of the a nnual goals (see
Tr. p. 210). Since the student's prior IEP in this case was generated for eighth grade--and had been created by a
"different team" and a "different schoo 1"—the district special education teacher stated that the January 2010
CSE relied more on the progress reports and input from the Cooke staff participating in the meeting in order to
develop the annual goals at the January 2010 CSE meeting (id.). According to the district special education
teacher, the benefit of ha ving the stude nt's then-current teachers participate at the Janua ry 2010 CSE meeting
was that the teachers knew him best and what his present levels of performance were, and knew what his annual
goals and short-term objectives were for the following year (see Tr. p. 161). For e xample, the district special
education teacher explained that the student's math teacher at Cooke wa s asked about what areas the student
was working on in math, which the January 2010 CSE then expanded upon in order to create the annual goals
for math (see Tr. p. 182).
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(see Tr. p. 185; see also Tr. p. 338). The Janua ry 2010 IEP included an annual goal designed to
improve the studen t's receptive, ex pressive, an d pragm atic language s Kkills, as well asth e
student's ability to consistently engage in active listening in a variety of settings (see Dist. Ex. 3
at p. 10). In addition, the shor t-term objectives targeted the st udent's ability to appropriatel y
initiate, m aintain, and term inate a conversation with peers; identify and locate articulators;
differentiate between intelligible and unintelligible speech during formal and informal situations;
use com pensatory strategies, such as over-articulation, to improve the student' s overall speech
intelligibility; and regulate and self-monitor his speech intelligibility in a variety of settings (id.).
The district special education teacher testified that the stud ent's speech-language annual goal
addressed not only his classificati on as a student with a speech or language im pairment, but also
the student's overall pragmatic language skills, including his ability to speak clearly and engage
in a conversation and dialogue with his peers and adults (see T r. pp. 185-86). Additionally ,
given the student's significant pragmatic speech-language needs, the January 2010 CSE modified
the recommended speech-language therapy servi ces from one individual and one sm all group
session per week to two sessions per week in a small group (see Tr. pp. 165-66, Dist. Exs. 3 at p.
2; 4 atp. 2). Furtherm ore, the January 2010 IEP included an annual goal that addressed the
student's written expression needs and targeted his ab ility to clea rly express himself in written
form through increasing his use of more com plex vocabulary and correct sentence structure (see
Dist. Ex. 3 atp. 10). Corresponding short-term objectives were created to i mprove the student's
skills in this dom ain, such as writing 10 sim  ple declarative, in terrogatory and explanatory
sentences using proper noun and verb agreem ent, syntax, punctuation, a nd capitalization; and
writing a 5 sentence paragraph having an introductory senten  ce, three supporting detail
sentences, and a concluding sentence, using properly written sentences (id.).

Next, despite the THO suggesti on that the annual goals in  the IEP should be oriented
toward the student's reading com prehension needs, a review of the IEP reflects that the January
2010 CSE added an annual goal designed to improve the student' s ability to read passages in
literature and in the content areas , with corresponding short-term objectives aimed at skills such
as responding to "wh" question based on passage s and stories of increasing length, responding to
inference and critical thinking questions base d on passages and stories of increasing length,
demonstrating an increased ability to m aintain focus to reading m aterial, and reading
independently for increasing lengths of time (compare IHO Decision at p. 12, with Dist. Ex. 3 at
p. 9). Finally, the January 2010 IE P included an annual goal to a ddress the student' s listening
comprehension skills, w hich was d esigned to imp rove the student' s ability to und erstand and
respond to m aterial presented to him verbally (i _d.). Therefore, given that the evidence in the
hearing record shows that the annual goals  in the January 2010 IEP addressed the student' s
speech-language needs, as well as h is needs pert aining to reading and listening com prehension
and written expression, the [HO's findings must be reversed.

3. 12:1+1 Special Class Placement

Next, the e vidence in the hea ring reco rd demonstrates that the 12:1+1 special class
placement at a sp ecialized school was reason ably calculated to en able the student to receiv e
educational benefits. State regulations provide that a 12:1+1 special class placement is designed
for students "whose management needs interfere with the instructional process, to the extent that
an additional adult is needed within the classroom to assist in the instruction of such students" (8
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NYCRR 200.6[h][4][1]). " In reaching the decision to recomm end a 12:1+1 special ¢ lass
placement, the January 2010 CSE considered the student's significantly delayed academics, and
determined that the student would benefit from a classroom with 12 students, one teacher, and an
additional adult to appropriately support the student (see Tr. p. 164; see also Tr. pp. 190, 208).
The January 2010 CSE also considered and reje  cted o ther p lacement options for th e student,
including a 15:1 special class; however, the January 2010 CSE de termined that a 15:1 special
class placement was not sufficient to meet the student's needs in light of his significant academic
and cognitive delays (see Tr. p. 165; Dist. Exs. 3 at p. 14; 4 at p. 2). The January 201 0 CSE also
considered and rejected a 15:1 special class placem ent because it did not have sufficien t adult
support for the student (see Tr. pp. 189-90). L ikewise, the Janua ry 2010 CSE considered and
rejected a comm unity school be cause the student re quired a 12-m onth school year program
which could only be pro vided at a s pecialized school (see Tr. p. 164, 189-90). In addition, the
parents testified that th ey preferred a 12:1+ 1 special class placem ent—as opposed to a 15:1
special class placem ent (see Tr. pp. 500-01). In su mmary, the evidence in the hearing reco rd
supports a finding that the 12:1+1 special class placement at a specialized school was appropriate
to meet the student's special education needs.

4. Transition Services

Finally, under the IDE A, to the extent appr opriate for each individual student, an IEP
must focus on providing instruction and experiences that enable the student to prepare for later
post-school activitie s, including postsecondary education, employm ent, and independent living
(20 U.S.C. § 1401[34]; see Educ. Law § 440 1[9]; 34 CFR § 300.43; 8 NYCRR 200.1[fff]).
Accordingly, pursuant to federal law and State regulations, an IEP for a student who is at least 16
years of age (15 under State regulations), or younger if determined appropriate by the CSE, must
include appropriate m easurable postsecondary goals based upon age appropriate transition

"' To the extent that the parents challenged the management needs in the J anuary 2010 IEP, the district special
education teacher testified t hat s he questioned t he C ooke sta ff a bout the a ppropriateness of the academ ic
management needs and if they had any suggestions (see Tr. p. 174). The January 2010 CSE recommended the
following strategies to address the student's academic management needs: use of graphic organizers and charts
and c hecklists, assistance with trac king an d h ighlighting of key in formation, teach er guidance th rough
questioning and modeling, visual and verbal prompts, small group instruction, and breaking down tasks into
small sequential steps (see Dist. Ex. 3 at pp. 3, 5). The district special education teach er explained that the

January 2010 CSE recommended the use of gra phic organizers, charts, and checklists because such supports
would keep the student focused and al low him to correct his own e rrors des pite his deficits in the areas o f
organization and attention (see Tr. pp. 1 74-75). The Ja nuary 2010 C SE al so rec ommended a ssistance with
tracking and highlighting of key information t o " help make t hings c learer" for t he st udent i n light of his
difficulties with attention and organization and to help him discern between relevant and irrelevant material
while reading (see Tr. p. 175). Ina ddition, the January 20 10 C SE re commended teacher guidance through
question and modeling because the student required teacher assistance and teacher modeling would help the

student see exactly how to  complete ata sk (see T r. pp. 175-76). Vi sual and verbal p rompts were al so
recommended because the Ja nuary 2010 C SE determined that the stude nt be nefitted by having i nformation
presented to him in more than one modality (see Tr. p. 176). Th e district sp ecial education added that the
January 20 10 CSE reco mmended sm all g roup in struction b ecause th e stu dent b enefitted fro m not b eing
distracted by a larger group and from having access to additional "hands-on" time with the teacher (id.). Based
on the evidence in the hearing record, the academic management needs in the January 2010 IEP were sufficient
to address the student's special education needs.
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assessments related to training, education, em ployment, and, if appropriate, independent living
skills (20 U.S.C. § 1414[d][1][A][1][ VIII]; 34 CFR 300.320[b]; 8 NYCRR 200.4[d][2][ix]).

An IEP must also includ e the transition serv ices needed to as sist the stud ent in reaching
those goals (20 U.S.C. § 1414[d][1][A][1][VIII]; 34 CFR 300.320[b]). Inth is regard, State
regulations require that an IEP include a statement of a student's needs as they relate to transition
from school to post-sch ool activities (§ NYCRR 200.4[d][2][ix][a]), a s well as th e trans ition
service needs of the stud ent that focus on the student' s course of study, such as participation in
advanced placement courses or a vocation al education program (8 NYCRR 200.4[d][2][ix][c]).
The regulations also require that the student' s IEP includ e needed ac tivities to f acilitate the
student's movement from school to post-school ac tivities, including instruction, related services,
community experiences, the develo pment of em ployment and other post-school adult living
objectives and, when appropriate, acquisition o f daily living skills and a functional vocational
evaluation (8 NYCRR 200.4[d][2][ix][d]), as well as a statem ent of responsibilities of the school
district (or participa ting agencies ) for the prov ision of ser vices and a ctivities tha t "prom ote
movement" from school to post-school.

In this case, the district special educa tion teacher testified that the January 2010 C  SE
reviewed the student's transition plan with the a ssistant director and the paren ts at the m eeting
(see Tr. p. 205; Dist. Ex. 4 at  p. 2). The transition plan in January 2010 IEP in cluded four
measurable long-term adult outcomes for the stude nt, including: integrating into the community
with support, attending a vocational training program, living independently with m  oderate
support, and being em ployed with m oderate support (see Dist. Ex. 3 at  p. 16). The district
special education teacher testifie d that the above-referen ced long-term outcomes or goals were
"more general" (Tr. p. 206).

As noted in the transition plan, the January 2010 CSE indicated that the student w ould
pursue an IEP diploma, because his academics were significantly delayed and at the time of CSE
meeting, the student was not ready to take Rege nts Competency Tests (see Tr. pp. 188-89; Dist.
Ex. 3 at p. 16). For transition activities, the January 2010 CSE recomm ended in the transition
plan that the student would "par ticipate in instructional activities that will highligh t his areas of
strength and inte rest;" the tr ansition plan a Iso reflected that th e stud ent would p articipate in
community activ ities an d begin to develop his areas of interest  and strengths, but failed to
indicate the party resp onsible f or im plementing the "community integration" portion of the
transition plan (Dist. Ex. 3 at p. 16). Similarly, the post-high school transition services indicated
that the student would explore post-secondary programs that focused on his areas of strength and
his areas of needs (id.). Next, the transition se rvices linked to independent living provided that
the student would create a budget and learn how to m anage expenses (through the use of a
checkbook, paying bills), develop organizational ski 1ls to help m anage im portant papers and
continue to work on travel traini ng to help him better navigate urban travel (id. at p. 17). Under
the circumstances, the evidence in the hearing r ecord supports the IHO's finding that, generally,
the transition plan was "vague and generic" an d failed to com ply with statutory or regulatory
requirements (compare IHO Decision at p. 12, with Dist. Ex. 3 at pp. 16-17).

However, when viewed in the context of the IEP, as a whole, the evidence in the h earing

record does not dem onstrate that the tran sition plan—while sparse an d technically deficient—
impeded the student' srightto a FAPE, significantly im peded the parents' opportunity to
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participate in the d ecision-making process regarding the provision of a FAPE to the student, or
caused a deprivation of educational benefits, which rose to the lev el of a denial of a FAPE (see
20 U.S.C. § 1415[f][3][E][ii]; 34 CFR 300.513[a][2]; 8 NYCRR 200.5[j ][4]; see also A.D. v.
New York City Dep' t. of Educ., 2013 W L 1155570, at *11 [S.D.N.Y, Mar. 13, 2013]; M.Z. v.
New York City Dep't. of Educ., 2013 WL 1314992 [S.D.N.Y. Mar. 21, 2013]; Application of the
Dep't of Educ., Appeal No. 11-147; Applicati _on of the Dep' t of Educ., Appeal No. 09-024;
Application of the Dep't of Educ., Appeal No. 08-080; Application of a Child with a Disability,
Appeal No. 07-128; Application of a Child with a Disability, Appeal No. 97-70).

C. Challenges to the Assigned Public School Site

Challenges to an assigned public school site ar e generally relevant to whether the district
properly implemented a student's IEP, which is speculative when the student neve r attended the
recommended placement. Generally, the sufficiency of th e district's o ffered program must be
determined on the basis of the IEP itself (R _.E., 694 F.3d at 186-88). The Second Circuit has
explained that the parents' "[s]peculation that the school district will not adequately adhere to the
IEP is not an appropriate basis for unilateral placement" (R.E., 694 F.3d at 195; see F.L. v. New
York City Dep' t of Educ., 553 Fed. App' x2,9 [2d Cir. Jan. 8 2014]; see also K.L., 530 Fed.
App'x 81, 87; R.C. v. Byram __ Hills Sch. Dis t., 906 F. Su pp. 2d 256, 273 [S.D.N.Y. 2012]
[explaining that "[g]iven the Se cond Circuit's recent p ronouncement that a school district m ay
not rely on evidence that a child would have had a specific teacher or specific aid e to support an
otherwise deficient IEP, it would be inconsistent to requ ire evidence of the actu al classroom a
student would be placed in wher e the parent rejected an IEP  before the student' s classroom
arrangements were even made']).

The Second Circuit has also clarified that, unde r factual circumstances similar to those in
this case, in which the parents hav e rejected and unilaterally placed th e student prior to IEP
implementation, "[p]arents are ent itled to rely on the IEP for a de scription of the services that
will be provided to their child" (P.K. v. New Yo rk City Dep't of Educ., 526 Fed. App'x 135, 141
[2d Cir. May 21, 2013]) and, even more clearly, that "'[t]he appropriate inquiry is into the nature
of the prog ram actually of fered in the written p lan,' not a retrospe ctive assessment of how that
plan would have been executed" (K.L., 530 Fe d. App'x at 87, quoting R.E., 694 F.3d at 187; see_
C.F. v. New York City Dep't of Educ., 746 F.3d 68, 79 [2d Cir. 2014]). Thus, the analysis of the
adequacy of an IEP in accordance with R.E. is prospective in nature, but the analysis of the IEP's
implementation is re trospective. Theref ore, if it becom es clear that the student will not be
educated un der the p roposed IEP, there can b e no denial of a FAPE  due to the failure to
implement the IEP (R.E., 694 F.3d at 186-88; see also Grim, 346 F.3d at 381-82 [holding that the
district was not liable for a denial of a FAPE  where th e challenged IEP was determ ined to be
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appropriate, but the pare nts chose not to avail them selves of the public school program ])."?
When the Second Circuit spoke recently with regard to the topic of assessi ng the district's offer
of an IEP versus later acquired school site inform ation obtained and rejected by the parent as
inappropriate, the Court disallowed a challenge to a recom mended public school site, reasoning
that "the ap propriate forum for such a claim is 'a later pro ceeding' to show that the child was
denied a free and appro priate public education 'because necessary services included in the IEP
were not provided in practice" (F.L., 553 Fed. App'x at 9, quoting R.E., 694 F.3d at 187 n.3).

In view of the foregoing, the parents cannot prevail on their claim s regarding
implementation of the January 2010 IEP because a  retrospective analysis of how the district
would have implemented the student's IEP at the assigned public school site is not an appropriate
inquiry under the circumstances of this case (K.L., 530 Fed. App' x at 87; R.E., 694 F.3d at 186;
R.C., 906 F. Supp. 2d at 273). Here, it is undisputed that the parents rejected the assigned public
school site that the stud ent would have attended and instead  chose to enroll the student in a
nonpublic school of their choosing prior to the tim e the district becam e obligated to im plement
the January 2010 IEP (see Parent Exs. D; F). Theref ore, the district is co rrect that the issues
raised and the argum ents asserted by the parents with respect to the assigned public school site
are speculative. Furthermore, in a case in which a stud ent has been un ilaterally placed prior to
the implementation of an IEP, it would be inequita ble to allow the parents to acquire and rely on
information that post-d ates the re levant CSE m eeting and IEP and then use such infor mation
against a district in an impartial hearing while at the same time confining a school district's case
to describing a snapshot of the special education services set forth in an IEP (C.L.K. v. Arlington
Sch. Dist., 2013 WL 6818376, at *13 [S.D.N.Y. Dec. 23, 2013] [stating that in addition to
districts no t being p ermitted to rehabilitate a defective IE P through retrospective tes timony,
"[t]he converse is also true; a substantively appropriate [IE P may not be rendered inadequate
through testim ony and exhibits th at were not before the CSE ~ about subsequent events and
evaluations that seek to alter the inform ation available to the CSE"]). Based on the foregoing,
the district was not obligated to present retrospective evidence at the impartial hearing regarding
the execution of the student' s program or to refu te the parents' claims (K.L., 530 Fed. App' x at

'2 While the IDEA and State regulations provide parents with the opportunity to offer input in the development
of a st udent's IEP, the assi gnment of a particular school is an administrative decision that must be made in
conformance with the CSE's educational placement recommendation (T.Y. v. New York City Dep't of Ed uc.,
584 F.3d 412, 420 [2d Cir. 2009]; see K.L.A. v. Windham Southeast Supervisory Union, 371 Fed. App'x 151,
154 [2d Cir. Mar. 30, 2010]). A school district "may have two or more equally appropriate locations that meet
the child's special education and related services needs and school administrators should have the flexibility to
assign the child to a particular school or classroom, provided that determination is consistent with the decision
of the gr oup determining p lacement” ( Placements, 71 Fed.Reg. 46588 [Aug. 14, 2006]). Once a p arent
consents to a district's provision of special education services, such services must be provided by the district in
conformity with the student's IEP (2 0 U.S.C. § 14 01[9][D]; 34 C FR 300.17[d]; see 20 U.S.C. § 1414[d]; 34
CFR 300.320). Th e Secon d Circu it recen tly reiterated that wh ile p arents are entitled to participate in the
determination of the type of placement their child will attend, the IDEA confers no rights on parents with regard
to school site sel ection (C.F., 746 F.3d at 79). H owever, the Second Circuit has al so made clear that just
because a district is not required to place implementation details such as the particular public school site or
classroom location on a studen t's IEP, th e district is not permitted to choose any school and provide services
that deviate from the provisions set forth in the IEP (see R.E., 694 F.3d at 191-92; T.Y., 584 F.3d at 420 [the
district does not have carte blanche to provide services to a ch ild at a schoo 1th at can not satisfy t he IEP's
requirements]). The district has no option but to implement the written IEP and parents are well with in their
rights to compel a non-compliant district to adhere to the terms of the written plan.
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87; R.E., 694 F.3d at 186; R.C., 906 F. Supp. 2d at 273). Accordingly, the parents cannot prevail
on their claim s that the assigne d public school site would not have properly im plemented the
January 2010 IEP."

However, even assum ing for the sake of ar gument that the parents could m ake such
speculative claims or th at the student had atten ded the d istrict's recomm ended program at the
assigned public school site, the evidence in the hearing record does not support the conclusion
that the district would have vi olated the FAPE legal standard related to IEP im plementation—
that is, that the district would have deviated from the student's IEP in a material or substantial
way (A.P. v. W oodstock Bd. of Educ., 370 Fed. App'x 202, 205,2010 W L 1049297 [2d Cir.
Mar. 23, 2010]; Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 [9th Cir. 2007]; Houston
Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 349 [5th Cir. 2000]; see D. D-S. v. Southold Union
Free Sch. Dist., 2011 WL 3919040, at *13 [E.D.N.Y . Sept. 2, 2011]; A.L. v. Ne w York City
Dep't of Educ., 812 F. Supp. 2d 495, 502-03 [S.D.N.Y. 2011]).

13 While some district courts have found that parents have a right to assess the adequacy of a particular school
site to meet their children's needs, the weight of t he relevant authority supports the approach taken here (see
B.K. v. New York City Dep't of Educ., 2014 WL 1330891, at *20-*22 [E.D.N.Y. Mar. 31, 2014]; M.L. v. New
York City D ep't o f Educ., 2014 WL 1301957 [S.D.N.Y. Mar . 31,20 14]; M.O.v. New York City Dept. of
Educ., 2014 WL 1257924, at *2 [S.D.N.Y. Mar. 27, 2014]; E.H. v. New York City Dep't of Educ., 2014 WL
1224417, at *7 [S.D.N.Y. Mar. 21, 2014]; R.B. v. New York City D ep't of Educ., 2013 WL 5438605, at * 17
[S.D.N.Y. Sept. 27, 2013]; E.E., 2013 WL 4495676, at *2 6; M.R. v New York City Bd. of Educ., 2013 WL
4834856, at *5 [S.D.N.Y. Aug. 14, 2013]; A.M, 964 F. Supp. 2d at 286; N.K., 961 F. Supp. 2d at 588-90; Luo
v. Baldwin Union Free Sch. Dist., 2013 WL 1182232, at *5 [E.D.N.Y. Mar. 21, 2013], aff'd, 556 Fed. App'x 1
[2d Cir Dec. 23, 2013]; A.D. v. New York City Dep't of Educ., 2013 WL 1155570, at *13 [S.D.N.Y. Mar. 19,
2013]; J.L. v. City Sch. Dist. of New York, 2013 WL 625064, at *10 [S.D.N.Y. Feb. 20, 2013]; Reyes v. New
York City Dep't of Educ., 2012 WL 6136493, at *7 [S.D.N.Y. Dec. 11, 2012]; Ganje v. Depew Union Free Sch.
Dist., 2012 WL 5473491, at *15 [W.D.N.Y. Sept. 26, 2012], adopted, 2012 WL 5473485 [W.D.N.Y. Nov. 9,
2012]; see also N.S. v. New York City Dep't of Educ., 2014 WL 2722967, at *12-*14 [S.D.N.Y. June 16, 2014]
[holding that " [a]bsent non-speculative evidence to the contrary, it is pr esumed that the placement school will
fulfill its obligations under the IEP"]; but see V.S. v. New York City Dep't of Educ., 2014 WL 2600313, at *4
[E.D.N.Y. June 10, 2014]; C.U. v. New York City Dep't of Educ., 2014 WL 2207997, at *14-*16 [S.D.N.Y.
May 27, 2014]; Scott v. New York City Dep't of Educ., 2014 WL 1225529, at *19 [S.D.N.Y. Mar. 25, 2014];
D.C. v. New York City Dep't of Educ., 950 F. Supp. 2d 494, 508-13 [S.D.N.Y. 2013]; B.R. v. New York City
Dep't of Educ., 910 F. Supp. 2d 670, 676-78 [S.D.N.Y. 2012]; E.A.M. v. New York City Dep't of Educ., 2012
WL 4571794, at *11 [S.D.N.Y. Sept. 29, 2012]).
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VII. Conclusion

Having determ ined that—contrary to the I HO's decision—the evidence in the hearing
record demonstrates that the district sustain ed its burden to establish that it offered the student a
FAPE in the LRE for the 2010-11 school year, the neces sary inquiry is at an end and there is no
reason to reach the issues of wh  ether the st udent's unilateral p lacement at Cooke was an
appropriate placem ent or whether equitab le co nsiderations supported the paren ts' request for
relief (Burlington, 470 U.S. at 371; M.C. v. Voluntown, 226 F.3d 60, 66 [2d Cir. 2000]).

THE APPEAL IS SUSTAINED.
THE CROSS-APPEAL IS DISMISSED.

IT IS ORDERED that the IHO's decision, dated July 26, 2012, is modified by reversing
that portion which found that the district fail ed to offer the student a FAPE for the 2010-11
school year; and,

IT IS FURTHER ORDERED that the IHO's decision, dated July 26, 2012, is m odified
by reversing that portion which directed the distri ct to reimburse the parents for the costs of the
student's tuition at Cooke for the 2010-11 school year.

Dated: Albany, New York
December 22, 2014 CAROL H. HAUGE
STATE REVIEW OFFICER
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