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DECISION
1. Introduction

This proceeding arises under th e Individuals with Disabilities Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law. Petition er (the
parent) appeals from the decision of an im partial hearing officer (IHO) which denied her request
to be reimbursed for her daughter's tuition costs at the nonpublic school (the NPS) for the 2010-
11 school year. Respondent (the district) cross-appe als from the IHO' s deter mination that it
failed to demonstrate that it had offered to prov ide an appropriate educ ational program to the
student for that year. The appeal must be sustai ned in part. The cross-a ppeal must be sustained
in part.

II. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individuali  zed education program (IEP), wh ich is deleg ated to aloc al
Committee on Special Education (CSE) that includes, but is not lim ited to, paren ts, teachers, a
school psychologist, and a dist rict representative (Educ . Law §  4402; see 20 U.S.C.

§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 = NYCRR 200.3, 200.4[d][2]). If disputes
occur between parents and school di stricts, incorporated among the procedural protections is the



opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[/]).

New York State has implemented a two-tiered system of administrative review to address
disputed m atters between parents and school di ~ stricts regarding "any m atter relating to the
identification, evaluation or edu cational placement of a stu dent with a disab ility, or a studen t
suspected of having a disability, or the provision of a free appropr iate public education to such
student" (8§ NYCRR 200.5[ 1i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an im partial hearing conducted at the local le vel before an IHO (Educ. Law §  4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type h earing regarding the m atters in
dispute in which the parties have the right to be accompanied and advised by counsel and certain
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at
the hearing that has n ot been dis closed five business days before the hearing; and obtain a
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[3][3][v], [vii], [xii]). The IHO must render and transm it a final written
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[3][5]).
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO may grant
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 D).
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]).

A party aggrieved by the decisi on of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO
to grant (§ NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8§ NYCRR 279.5). The SRO conducts an im partial review of the THO' s
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re
that the pro cedures at the hearing were consis tent with the requirements of due process; seek
additional evidence if necessary ; and render an inde pendent decision based upon the hearing
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision
is reached in the review and that a copy of the decision is mailed to each of the parties not later
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).

II1. Facts and Procedural History

The student is described as beingm  icro premature, having been born at 23 weeks
gestation (Tr. p. 209; Dist. Ex. 2 at p. 7). She has received diagnoses of autism, mild cerebral
palsy, and cortical vision im pairment (Tr. pp. 80, 209-10; Dist. Ex. 2 at pp. 5, 7-8). She also
presents with hydrocephaly requiring the use of a shunt (Dist. Ex. 2 at pp. 1, 7). The student has
a history of seizures and developmental delays  (id. at pp. 1, 7-8). In addition, the student



exhibits fine and gross motor de lays, delays in visual-perceptual-motor skills, feeding and saliva
management difficulties, an awkward gait, poor  balance and the need fo r toileting assistance

(id.).

On June 14, 2010, the CSE conve ned to conduct the student' s annual review and to
develop an IEP for the 2010-11 school year (Dist. Ex. 2 at p. 1). The June 2010 CSE determined
that th e student rem ained eligible for speci  al educatio nas astu dent with autism and
recommended placement in a twel ve-month school year program in a 6:1+1 special class in a
specialized school with instruction in Yiddish and a full  tim e Yiddish-speaking 1:1 health
paraprofessional (id. at pp. 1, 6-7, 21, 23; see Tr. p. 211). ' A notation on the summ ary of the
January 2010 IEP recommendations also indicates provision for a "Yiddis h Alternate Placement
Para" (Dist. Ex. 2 at p. 1). * The June 2010 CSE recomm ended that the student receive related
services consisting of: individual physical therapy (PT) for five 45-m inute sessions per week in
English; individual occupational therapy (OT) for five 30-m inute sessions per week in English;
individual s peech-language therapy for four 60-minute sessions per week in Yiddish; and
individual vision education servic es for two 30-m inute sessions pe r week in English (id. at p.
23). The June 2010 IEP also indicated that the student had impaired physical mobility requiring
her to wear leg braces and ort hotics, which nece ssitated the provision of an accessible program
(id. at pp. 1, 8).

Following the June 2010 CSE m  eeting, the dist rict sent the parent a final notice of
recommendation (FNR) on June 21, 2010 (Dist. Ex. 4) . The FNR indicated that the student was
recommended for a 6:1+1 Yiddish special class in a specialized school; however, the FNR note d
that "due to the imm ediate needs of your child and the unavailability of a bilingual program at
this time" the district was recommending that the student attend a 6:1+1 E nglish special class in
a specialized school as an interim placement pending the availab ility of a bilingual class (id. ).
The FNR also summarized the related services recommended in the June 2010 IEP, including
individual OT, PT, speech-language therapy, visi on education, and a 1:1 he alth paraprofessional

(id.).

By letter dated July 13, 2010, the parent informed the district that she visited the assigned
public school site on July 8, 2010 (Dist. Ex. 3).  The parent explained that, although she found
the staff to be friendly and was im pressed with the assigned school, she found the program to be
inappropriate for the student (id.). According to the parent, the student spoke Yiddish and would
have had difficulty understanding an English-speak ing teacher (id.). In addition, the parent
indicated th at trans lation by a paraprofessional would have  confused the student due to her
auditory processing "complexities" (id.). The parent also noted th at the student would not have

" The student's eligibility for special education and related services as a student with autism is not in dispute in
this proceeding (34 CFR 300.8 [c][1]; 8 NYCRR 200.1[zz][1]).

? The district school psychologist who attended the June 2010 CSE meeting explained at the impartial hearing
that, if th e 6:1+1 special class was no t available in Yiddish, the CSE in tended to recommend an altern ative
placement wherein the student woul dattenda 6:1+1 special class in ~ English and a Yiddish-s  peaking
paraprofessional "would be available . . . to explain things" to the stu dent (Tr. p. 17). Were such an alternate
placement to become necessary, she was unsure whethe r the bilingual para professional would be the same
individual who served as the student's health paraprofessional or if two individuals would serve in the different
roles (Tr. pp. 25-26).



been able to work on socializa tion skills, as she would have been unable to re late to the othe r
students in her language (id.)._ The paren t inf ormed the dis trict tha t she declin edth e
recommended placem ent but accepted the related s ervices and w ould "appreciate an alternate
placement offer" (id.).

On August 23, 2010, the parent sent another lett er informing the district that she would
place the student at the NPS for the 2010-11 school year and would seek reimbursement from the
district for the cost of the student's tuition (Parent Ex. I).

A. Due Process Complaint Notice

In a due process complaint notice dated March 6, 2012, the parent alleged that the district
failed to offer the student a FAPE for the 2010-11 school year (Dist. Ex. 1 at p. 1). The parent
asserted that the June 2010 CSE did not follow proper procedures, was invalidly composed, did
not review appropriate docum entation, and did not develop goals a nd objectives to address the
student's needs (id.). T he parent also alleged that the recommendation for an interim placement
in a 6:1+1 classroom with instruction in English was not appropriate, asserting that it would not
address the student's language needs because the student required instruction in Yiddish for the
entire day (id.). The pa rent asserted that th e recommendation for a Yiddi sh paraprofessional at
the alternate placem ent would have been in appropriate because the student already had a full-
time health paraprofessional (id.). In addition, the parent asserted that the assigned public school
site could not provide such a paraprofessional  (id.). The parent cont ended that the student
required a special education program  "with bilingual instruction, sm all group support and
individual attention" (id.). As relief, the parent requested reimbursement or prospective funding
at the NPS (id. at p. 2).

B. Impartial Hearing Officer Decision

An impartial hearing was convened onJ une 6, 2012 and ¢ oncluded on June 26, 2012
after two days of hearings (Tr. pp. 1-248). In a decision dated August 17, 2012, the IHO found
that the district did not offer the student a FAPE for the 2010-11 school year and that the parent's
unilateral placement was not appropriate (IHO Decision at pp. 10-12). The IHO determ ined that
the district did not offer a FAPE because the related services recommended in the June 2010 IEP
were too burdensom e and would have im  paired the stud ent's ability to benef it f rom the
recommended program (id. at p. 10). The IHO found that the June 2010 IEP did not properly
balance the student's academic needs with her need for related services (id. at p. 11).

Regarding the unilateral placem ent, the IHO determ ined the NPS was inapp ropriate
because it did not offer a 12-month school year (IHO Decision at pp. 11-12). The IHO reasoned
that the student required a 12-month school year because the June 2010 I EP recommended a 12-
month school year and the parent did not object to that portion of the IEP (id.). The IHO further
noted that the "largely anecdotal" evidence of the student's progress at the NPS did not "rule out
the possibility" that the student experienced "regression during the sum mer months" and it was
"incumbent" on the parent to establish "that she took appropriate steps to prevent" the student
from experiencing such regression (id. at p. 12).  Consequently, the IHO declined to address
equitable considerations and denied the parent's request for relief (id.).



IV. Appeal for State-Level Review

The parent appeals the IHO' s August 17, 2012 decision to the extent that the IHO found
the NPS was not an appropriate unilateral placement for the student for the 2010-11 school year.
The parent asserts that the IHO erred in finding that the student required a 12-month school year,
arguing that there was no evidence in the heari ng record indicating that the student regressed
over the summer. The parent also contends that a finding of regression would be counter to
evidence in the hearing record ind icating that the student made progress at the NPS during the
2010-11 school year. The parent requests that the IHO's decision be reversed and that the district
be ordered to pay directly or reimburse the parent for the costs of the student's tuition at the NPS.

The district answers, denying the substance of the allega tions contained in the petition,
and cross-appeals from the IHO' s determination that the distr ict failed to off er the student a
FAPE for the 2010-11 school year.® In its cross-appeal , the district asserts that the THO erred in
addressing the adequacy of the related services in the June 2010 IEP, arguing that the parent did
not raise an 'y such claim in the due process co mplaint notice. The dis trict also asserts that th e
related services recommendations were appropriat e to address the student' s needs, arguing that
the recommended frequency of the re lated services was almost the sam e as that received by the
student at the NPS.

In addition, the district alleges that the parent should also be denied relief due to equitable
considerations. The district asse rts that the parent did not notify the district of any objections to
the related services recommendations, thereby pr eventing the district from reconvening the CSE
to address the parent' s concerns. Moreover, the di strict alleges that th e parent is not entitled to
direct payment of the student's tuition to the NPS because the parent did not show an inability to
pay the stu dent's tuitio n at the NPS and because th e parent is not liable for the  cost of the
student's tuition. Altern atively, the district asserts that the cost of the tuition and services at th e
NPS was unreasonable and should be reduced.

Although the parent answers the district's cross-appeal, she does not admit or deny any of
the a llegations conta ined in the c ross-appeal. Ins tead, the parent argues that the IHO had
sufficient information to find that th e related ser vices recommendations were inapp ropriate and
asserts additional bases on which to find that the student w as denied a FAPE for the 2010-11
school year, that the NPS was an appropriate pla cement, and that equitable considerations weigh
in favor of the parent' s requested relief. The parent's additional assertions include allegations
that the s tudent require d instruc tion in Yiddish and that a translation paraprofessional would
have prevented the student from learning first-hand and from socializing.

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services

3 The district originally served the answer and cross-appeal on December 20, 2012 on the attorney who serve d
as the parent's counsel during the due process hearing, rather than on t he attorney representing the parent on
appeal, but later corrected the mistake by serving the same pleadings on the correct counsel on December 26,
2012 (compare Dec. 20, 2012 Answer, with Dec. 26, 2012 Answer).



designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a ) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217,245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP"" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of ~ procedures for developing a student' s IEP and
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (¢) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][i1]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd.
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff'd, 361 Fed. App'x 156, 2009
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek  v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d
415,419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][1]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction”
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at m ust be provide d through an IEP" (W _alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,’ and . .. affords the student with an op portunity greater than




mere 'trivial advancement' (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the least restric  tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.
2010], aff'd, 486 Fed. App'x 954, 2012 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch.
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).

An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A];
8 NYCRR 200.4[d][2][ii1]), and provides for the us e of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]; see also Application of the Dep't of Educ.,
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of
the Dep't of Educ., Appeal No. 06-029; Application of a Child with a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal
No. 93-9).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay
expenses that it should have paid all along and woul d have borne in the first instance" had it
offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim  bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at



184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

VI. Discussion
A. Scope of Review

As an initial matter, the district correctly argues that the IHO exceeded his jurisdiction by
sua sponte addressing whether the frequency of related services recommended in the June 2010
IEP was appropriate, as the parent did not raise any issue regarding the related services in the due
process complaint notice (see IH O Decision at pp. 10-11; Dist. Ex. 1 at  pp. 1-2). A party
requesting an impartial hearing may not raise issues at the impartial hearing that were not raised
in its due p rocess com plaint notic e unless the ot her party agrees or the original due process
complaint is amended prior to the impartial hearing per permission given by the IHO at least five
days prior to the im  partial hearing (20 U. S.C. § 1415[c][2][E][i][I1], [f][3][B]; 34 CFR
300.508[d][3][i]-[ii], 300.511[d]; 8 NYCRR 200.5[1][7][b], [j][ 1][ii]; see, e.g., B.M. v New York
City Dep't of Educ., 569 Fed. App' x 57,59, 2014 WL 2748756 [2d Cir. June 18, 2014]; R.E.,
694 F.3d at 187-88 n.4; N.K. v. New York City Dep't of Educ., 961 F. Supp. 2d 577, 584-586
[S.D.N.Y. 2013]; J.C.S. v Blind Brook-Rye Union Free Sch. Dist., 2013 WL 3975942, at *8-*9
[S.D.N.Y. Aug. 5, 2013]; C.H. v. Goshen Cent . Sch. Dist., 2013 WL 1285387, at *9 [S.D.N.Y.
Mar. 28, 2013]; B.P. v. New York City De p't of Educ., 841 F. Supp. 2d 605, 611 [E.D.N.Y.
2012]; M.R. v. S. Orangetown Cent. Sch. Di _st., 2011 WL 6307563, at *12- *13 [S.D.N.Y. Dec.
16,2011]; C.D. v. Bedford Cent. Sch. Dist ., 2011 W L 4914722, at *13 [S.D.N.Y. Sept. 22,
2011]; R.B. v. Dep't of Educ., 2011 W L 4375694, at *6-*7 [S.D.N.Y. Se pt. 16, 2011]; M.P.G.
2010 WL 3398256, at *8; see also K.L. v. New York City Dep't of Educ., 530 Fed. App'x 81, 87;
2013 WL 3814669 [2d Cir. July 24, 2013]). Moreover, it is essential that the IHO disclose his or
her intention to reach an issue which the par ties have not raised as a m atter of basic fairness and
due process of law (Application of a Child w ith a Handicapping Conditi on, Appeal N o. 91-40;
see John M. v. Bd. of Educ., 502 F.3d 708 [7th Ci r. 2007]). Although an IHO has the authority
to ask questions of counsel or witnesses for the purposes of clarification or com pleteness of the
hearing record (8 NYCRR 200.5[j][3][vii]), or even inquire as to whether the parties agree that
an issue should be addressed, it is imperm issible for the THO to sim ply expand the scope of the
issues raised without the express consent of the parties and then base his or her determ ination on
those issues (see Dep' t of Educ. v. C.B ., 2012 WL 220517, at *7-*8 [D. Haw. Jan. 24, 2012]
[finding that the adm inistrative hearing officer improperly considered an issue beyond the scope
of the parents' due process complaint notice]).

The parent did not raise any allegations in the due process complaint notice regarding the
appropriateness of the related services recomme nded in the June 2010 IEP (Dist. Ex. 1). The
parent also did not respond to the district' s assertion that the IHO's findings regarding the
recommended related services were outside the scope of the impartial hearing (compare Dec. 26,
2012 Ans. 9 45, with Ans. to Cross-Appeal). In addition, the parent in dicated in her June 2010
letter to th e district that sh e "accepted all related s ervices" (Dist. Ex. 3) . Under these
circumstances, I find that the parent's due process complaint notice cannot reasonably be read to
include a claim that the related services were inappropriate (see Dist. Ex. 1). Further, a review of
the hearing record shows that the district did not agree to an expansion of the issues in this case,



and the parent did not attem pt to am end the due process com plaint notice to include related
services as an additional issue (Tr. pp. 13, 26-27, 62). * Therefore, the IHO exceeded h is
jurisdiction in addre ssing the appro priateness of the rela ted services r ecommendations and th e
IHO's finding must be annulled (see B.M., 569 Fed. App' x at 59; N.K., 961 F. Supp. 2d at 584-
86; C.H., 2013 WL 1285387, at *9; B.P., 841 F. Supp. 2d at 611; M.P.G., 2010 W L 3398256, at
*8).

B. June 2010 IEP

While not a ddressed by the IHO, in the answer to th e district's cross-appeal, the p arent
asserts an alternative ground for upholding the IHO' s decision that the district failed to offer the
student a FAPE. Specifically, as alleged in the pa rent's due process complaint notice, the parent
argues that the student could not ben efit from instruction in English in the alternative placement,
notwithstanding the recommendation for a bilingual paraprofessional.

Initially, in order to determine the appropriateness of the disputed placement, a review of
the s tudent's needs is necessary. ~ However, inth is ¢ ase, the d istrict did nots ubmit any
documentary evidenc e during th e im partial hear ing consisting of repor ts or e valuations
considered by the June 2010 CSE (see Dist. Exs. 1-4). As neither party submitted any evaluative
information regarding the student (see Dist. Exs. 1-4; Parent Exs. A-L), it is difficult to decipher
the student's needs from the IEP alone (see Dist. Ex. 3). T he parent did not raise an issu e on
appeal regarding the sufficiency or consideration of evaluative information before the CSE or the
adequacy of the student' s present levels of performance as set forth in the June 2010 IEP;
accordingly, these claims are not in and of themse lves a bas is for findin g a den ial of a FAPE.
Nonetheless, based on the hearing record before m e, there is little probative e  vidence f or
assessing the particular placem ent recommendations challenged in this case. This is especially
so with respect to the student's ability to receive educational benefit in a class with instruction in
Yiddish versus instruction in English with a Yi ddish-speaking paraprofessional. Based on this
failure and, consequently, the undeveloped record w ith regard to the relevant issues, addressed
further below, I find that the district failed to es tablish that it offered the student a FAPE for the
2010-11 school year.

While the June 2010 IEP describes the studen t's strengths and weaknesses in acad emic
achievement, functional perform ance, and learning characteristics, as wel I asinsoci al and
physical developm ent, there is insufficient inform ation in the hearing record to determ ine the

* At the impartial hearing, the only reference to related services during the district 's direct exa mination was a
question inq uiring what ev aluative data the CSE usedto determine th e related serv ices reco mmendations
included in th e IEP (T r. p. 13). T he first reference to the fre quency of the related services occurred during
cross-examination (Tr. pp. 26-27) and the parent's attorney first alleged during her opening statement, after the
district rested its case, that the frequency of the related services would have caused the student to miss class
time (Tr. p. 62). Tak en together, the testimony does not indicate that the district op ened the door to the IHO's
sua sponte determination that the frequency of the related services were too burdensome (see Tr. p. 13; see also
B.M., 569 Fed. App'x at 59; M.H, 685 F.3d at 249-50).

> A lthough th e p arent alleg ed in th e due process co mplaint no tice th at th e June 2010 CSE d id not r eview
sufficient documentation (Dist. Ex. 1 at p. 1), the IHO did not rule on this claim and the parent has not further
argued it on appeal (see generally IHO Decision; Pet.; Ans. to Cross-Appeal).



source of this infor mation (Dist. Ex. 2 at pp. 3-8) . The district school psychologist testified that
the CSE received m uch of the inform ation contained in th e June 2010 IEP from the student's
teacher and related service prov iders (T r. pp. 18-21; Dist. Ex. 2 at  pp. 3, 6-7, 9-18). The
student's teacher confirm ed that the goals included in the June 2010 IEP were provided by the
private school and that she discussed the st ~ udent's general functional level during the CSE
meeting (Tr. pp. 105-06, 115). However, there is no other indication in the hearing record that
the CSE reviewed any evaluative infor mation about the student, such as evaluative reports or
progress reports.’®

What is particularly problem atic for the di strict in this case is that the June 2010 IEP
describes th e student's abilities and weaknesse s in acad emics and lang uage, but th e available
evidence fails to indicate whether the descrip tion reflects the student' s capabilities in Yiddish,
English, or both languages (Dist. Ex. 2 at pp. 3-4). School districts must ensure that assessments
and other evaluative materials used to assess a  student are "provided and adm inistered in the
child's native language or other m ode of comm unication and in the form most likely to yield
accurate information on what the child knows and can do academ ically, developmentally, and
functionally, unless it is cl early not feasible to so provide or adm inister" (34 CF R
300.304[c][1][ii]; 8 NYCRR 200.4[b][6][1][a]). ACS  E m ust also consider special factors
including a student' s communications needs an d, in the case of a student with limited English
proficiency, how the student' s language needs relate to the student’ sIEP (20 U.S.C. §
1414[d][3][B][ii], [iv]; 34 CFR  300.324[a][2][ii], [iv]; 8 NYCRR  200.4[d][3][ii], [iv]; see _
"Bilingual and English as a Sec ond Language (ESL) Services fo r Limited English Proficient
(LEP)/ English Language Learners (ELLs) who are Students with Disabilities," Office of Special
Educ. Mem. [March 2011], available at http://www.p12.nysed.gov/specialed/publications/
bilingualservices-311.pdf).

As noted above, the June 2010 CSE recomm ended that the student receive instruction in
Yiddish in a 12-month school year program in a 6: 1+1 special class in a specialized school with
the support of a 1:1 health para professional (Tr. pp. 12, 17; Dist . Ex. 2 at pp. 1, 21, 23). The
June 2010 IEP also indicated a recommendation for an alternate placement, in the event a 6:1+1
Yiddish special class w as not avai lable, consisting of instruction in in a 6:1+1 English special
class and assignment of a 1:1 Yiddish-speaking para professional (Dist. Ex. 2 at p. 1; see Tr. p.
17). The parent testified that, during the June 2010 CSE m eeting, she disagreed with the
district's recommendation for instruction in English with a bilingual paraprofessional because the
student prim arily spoke Yiddish (Tr. p. 214). Sh e testified that the student would have had
difficulty learning in E nglish and would not have benefitted from the assistance of a bilingual
paraprofessional (Tr. pp. 214-15).

While the June 2010 IEP indicates that the student' s "preferred language/m ode of
communication" was Yiddish, there is no explanation within the IEP of the ex tent to which the

®Inres ponse to a quest ion r egarding t he June 2010 C SE's rel ated servi ces recom mendations, t he di strict
psychologist testified that the CS  E " generally" receive s updates from the private school a nd classroom
observations; ho wever, t he hearing record does not i nclude a ny u pdates fr om t he stude nt's rel ated servi ce
providers or reports from a classroom observation (Tr. pp. 13, 22). The psychologist testified that a classroom
observation was performed during the 2009-10 school year and that she could provide a co py of the report;
however, a copy was never offered into evidence (Tr. p. 22).
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student may have benef ited from instruction in English or from an alternate p lacement with a
bilingual paraprofessi onal (Dist. Ex. 2). 7 Additionally, th ere is also no indication in the June
2010 IEP or in the hearing record that th e June 2010 CSE considered the student' ]
communication needs or language needs in recommending an alternate bilingual
paraprofessional. Furth er, as discu ssed above , the district did not subm itted any evaluative
information regarding the student and there is n o evaluative information in the h earing record
indicating the student's proficiency in English at the time of the June 2010 CSE me eting. As a
result, ther e is insuf ficient inf ormation in th e hearingr ecord to d etermine th e student' s
proficiency in English or the extent to which th e student may have required direct instruction in
Yiddish and, consequently, the district did not establish that it offered the student a F APE for the
2010-11 school year.®

C. Unilateral Placement

Having determ ined that the district did not offer the student a FAPE for the 2010-11
school year, I next address the appropriateness of the parent's unilateral placement of the student
at the NPS for the 2010-11 school year. A private school p lacement must be "prop er under the
Act" (Carter, 510 U.S. at 12,  15; Burlington, 471 U.S. at 370), 1i.e., the private school m ust
provide an educational program  which m eets the student' s special education needs (see
Gagliardo, 489 F.3d at 112, 115; W _alczak, 142 F.3d at 129; Matrejek, 4 71 F. Supp. 2d at 419).
A parent's failure to select a program approved by the State in favor of an unapproved option is
not itself a bar to reim  bursement (Carter, 510 U.S. at 13-14). The private school need not
employ certified special education teachers or have its own IEP for the studen  t (id. at 14 ).
Parents seek ing reim bursement "bear the burden of demonstrating th at their p rivate placement
was appropriate, even if the IEP was inappropriate" (Gagliardo, 489 F.3d at 112; see M.S. v. Bd.
of Educ., 231 F.3d 96, 104 [2d Cir. 2000]). "Subject  to certain lim ited exceptions, ' the same
considerations and criteria that apply in determining whether the [s]chool [d]istrict's placement is
appropriate should be considered in determ ining the appropriateness of the parents'

7 As an example, the June 2010 IEP indicates that the student can "carry on a t wo sided conversation" and "can
follow one-to-two step d irections" but it does not indicate whether the student exhibits these skills in English
(Dist. Ex. 2 at p. 3).

¥ With respect to the parent's claims relating to the assigned public school site, which the IHO did not address in
any detail and which the parties continue to argue on appeal, in this instance, for the reasons set forth in other
State-level administrative decisions resolving similar disputes (e.g., Application of the Dep't of E duc., Appeal
No. 14-025; Application of the Dep't of Educ., Appeal No. 12-090; Application of a Student with a Disability,
Appeal No. 13-237), the parent's assertions are without merit. The parent's claims regarding the assigned public
school site (see Dist. Exs. latp .1;3),turn on how the June 2010 I EP wou ld or would not have been
implemented and, as it is undisputed that the student did not attend the district's assigned public school site (see
Dist. Ex. I at p. 1; Parent Ex. A), the parent cannot prevail on such speculative claims (R.E., 694 F.3d at 18 6-
88;see F.L. v.New York City D ep't of Educ., 553 Fed. App'x 2,9, 201 4 WL 53264 [2d Cir. Jan. 8, 201 4]
[citing R.E. and explaining that "[s]peculation that [a] school district will not adequately adhere to [an] [EP is
not an ap propriate basis for unilateral placement” and that the "appropriate forum for su ch a claim is'a late r
proceeding' to show that th e child was de nied a [FAPE] 'because neces sary services included in the IEP were

not provided in practice"]; K.L., 530 Fed. App'x at 87; P.K. v. New York City Dep't of Educ., 526 Fed. App'x
135,141, 2013 WL 2158587 [2d Cir. May 21, 2013]; see also C.F. v. New York City Dep't of Educ., 746 F.3d
68, 79 [2d Cir. 2014]; B.P. v. New Y ork City Dep't of Educ., 2014 WL 68 08130, at *12 [S.D.N.Y. Dec. 3,

2014]; C.L.K. v. Arlington Sch. Dist., 2013 WL 6818376, at *13 [S.D.N.Y. Dec. 23, 2013]; R.C. v. Byram Hills
Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012]).
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placement..." (Gagliardo, 489 F.3d at 112, quoting Frank G. v. Bd. of Educ., 459 F.3d 356, 364
[2d Cir. 2006]; see Rowley, 458 U.S. at 207). Parents need not show that the placement provides
every special service necessary to maximize the student's potential (Frank G., 459 F.3d at 364-
65). W hen determining whether th e parents' unilateral placement is a ppropriate, "[ u]ltimately,
the issue turns on" whether that placement is "reasonably calculated to enable the child to receive
educational benefits" (F rank G., 459 F.3d at 364; see Gagliardo, 489 F.3d at 115; Berger v.
Medina City Sch. Dist., 348 F.3d 513, 522 [6th Cir. 20 03] [stating "eviden ce of academ ic
progress at a private school does not itself establis h that the private place ment offers adequate
and appropriate education under th e IDEA"]]). A private placem ent is only appropriate if it
provides education instruction sp ecially des igned to m eet the unique needs of a student (20
U.S.C. § 1401[29]; 34 CFR 300.39[a][1]; Educ. Law § 4401[1]; 8 NYCRR 200.1 [ww]; Rowley,
458 U.S. at 188-89; Gagliardo, 489 F.3d at 114- 15 [noting that even though the unilateral
placement provided sp ecial education, the eviden ce did not show that it prov  ided special
education services specifically needed by the student]; Fran k G., 459 F.3d at 365; Stevens v.
New York City Dep't of Educ., 2010 WL 1005165, at *9 [S.D.N.Y. Mar. 18, 2010]).

The Second Circu it h as set forth the sta ndard for determining whether parents have
carried their burden of demonstrating the appropriateness of their unilateral placement.

No one f actor is neces sarily dispos itive in determ ining whether
parents' unilateral placement is reasonably calculated to enable the
child to receive educational benefits. Grades, test scores, and
regular adv ancement m ay constitute evid ence thatac hild is
receiving educational benefit, but courts assessing the propriety of
a unilateral placement consider the to tality of the circumstances in
determining whether th at placem ent reasonably serves a child' s
individual needs. To qualify for reimbursement under the IDEA,
parents need not show that a priv  ate p lacement furnish es every
special service necessary to maximize their child's potential. They
need only dem onstrate that th e p lacement provides educ ational
instruction specia lly designed to m eet the unique needs of a
handicapped child, supported by such services as are necessary to
permit the child to benefit from instruction.

(Gagliardo, 489 F.3d at 112, quoting Frank G., 459 F.3d at 364-65).
1. Specially Designed Instruction

The hearing record shows that the NPS offe red students with disabi lities individualized
instruction in a small group environment with therapeutic support (Tr. p. 67; Parent Ex. H). The
NPS consisted of ungraded classes with a total en rollment of approximately 30 students ranging
from five to sixteen years of age, all of whom have IEPs (Tr. pp. 67-6 8, 137-38). The school
described its program as focusing on "m ultiple domains," which included regu lation, routine,
nutrition, activities of daily living (ADL) skills, physical development, a cognitive component, a
communication system , and social/em otional de velopment (Parent Ex. H). The student' S
program for the 2010-11 school year included five 30-minute sessions of OT per week, five 45-
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minute sessions of PT per week, four 60-m inute sessions of speech-lang uage therapy per week,
the service of a f ull-time 1:1 paraprofessional, one 30-m inute se ssion of aquatic therapy per
week, two 30-m inute sessions of feeding therapy per week, 20 hours of behavio ral academic
instruction per week, and the se rvice of an augm entative assistive tec hnology consultant two
times per month (Tr. pp. 144, 148-50, 168-72; Parent Ex. A at p. 6).

The student's teacher indicated the student attended a class with three other students, aged
seven to ten, with a range of disabilities (Tr. pp. 69, 72, 77, 110-111, 147) . She also described
the general reading, math, and  writing leve Is of the stu dents in th e clas s as r anging f rom
kindergarten to first grade (Tr. p. 70). The teach  er indicated that, in addition to herself, the
student's class was staffed by two other certified teachers and four assistant teachers (Tr. pp. 70-
73, 77). She explained that all of the staff ha d their "specialties" a nd were present in the
classroom based on the schedule and needs of th e students (Tr. pp. 71-72). The teacher further
explained that each ch ild had a p araprofessional and that the studen t's paraprofessional was
responsible for health and safety as well as ADLs and behavior (Tr. pp. 121-22).

The student's teacher reported that the sc hool provided academic instruction on a one-to-
one basis (Tr. p. 77). To address the studen t'sneeds in m athematics, the teach er us ed
manipulatives and inco rporated m athematic skills into f unctional ac tivities such as baking,
shopping, and other ADL skills to develop functi onal mathematic understanding (Tr. pp. 77-78).
For reading, the teacher provided high interest st ories, exp osed the stu dent to "lots" of sight
words, and worked on reading comprehension to  ensure that the student understood what she
read (Tr. p. 78). To address the student's self-stimulating behavior the teacher reported that staff
used strategies such as ignoring and redirecti  on with verbal prom pts in a "very m otivating"
fashion (Tr. pp. 78-79). To prevent the student from starting to engage in self-stim ulating
behavior, the teacher reported that the staff taug ht the student different coping mechanisms and
encouraged the student to express her em  otions using words and pictures in order to avoid
triggering the self-stimulating behaviors (Tr. p. 79).

According to the stud ent's teacher, the NPS provided the student with instruc tion in her
primary language because that is ho w "she lear n[ed] best" (Tr. p. 104 ). The stud ent's teachers
and assistant teachers, except for the m usic teacher, were bilingual in Yiddish and English, and
the student's classes were prim arily taught in Yi ddish (id.). The school pr incipal indicated that
the student's occupational therapist and speech-language pathologist were fluent in English and
Yiddish (Tr. p. 155). The student' s teacher in dicated that she exposed the student to both
languages to help the student learn E nglish as well as Yiddish (Tr. pp. 104, 124-25, 136). The
teacher also noted that the stud ent learn ed basic "comm ands" in En glish, learn ed to follow
simple directions in English, and understood simple English vocabulary (Tr. pp. 136-37).

To support the development of peer relationships, the teacher indicated that she paired the
student with another s tudent for a gam e to de velop tu rn-taking sk ills and that the teachers
modeled appropriate social interactions, promoted awareness of peers, and f acilitated greetings
with those in and outside of the classroom (Tr. pp. 79-80).

To address the stud ent's needs related to  her cortical vision im pairment, the teacher
testified that she reviewed an evaluation of th e student's vision conducted by a "world renowned
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expert on [cortical vision impairment]" and participated in monthly conference calls in which the
expert consulted with the parent and teacher (Tr. pp. 80-81). The teacher testified that classroom
staff tried to create a non-distracting environment, since children with cortical vision impairment
could be very distracted by audito ry stimulation (Tr. p. 81). The te acher also used light to focus
the stud ent on the ins tructional m aterials, u sed cl ear cut pi ctures a nd prints, and provided
materials on black or solid colored backgrounds (Tr. pp. 81-82).

Based on the foregoing, the h  earing reco rd d emonstrates that th ¢ NPS appropriately
addressed the student' s academ ic, language, social /emotional, cortical vision im pairment, and
related services needs during the 2010-11 school year.

2. 12-Month School Year

The district argues, and th e IHO found, that th e NPS was not appropriate because it did
not offer the student an educational program on a 12-month school year basis (see IHO Decision
at pp. 11-12). W hile a CSE m ust consider a 12 -month school year for students who need such
services "to prevent su bstantial regression " (§ NYCRR 200.1[eee], 200.6[k][1]), it does not
necessarily follow that in every instance wh ere a CSE recomm ended a 12-month school year,
such services were necessary to prevent substan  tial regression. In this instance, there is no
evidence in the hearing r ecord indicating why the June 2010 CSE recomm ended 12-m onth
services or whether the student n eeded such services to prevent substantial regression (Dist. Ex.
2 atp. 1). As the district faile d to offer evidence of the student's need for 12-month services, the
district cannot controvert the evidence submitted by the parent indicating the student's needs and
the extent to which the parent' s unilateral placement either addressed or failed to address those
needs (see A.D. v. Bd. of Educ., 690 F. S upp. 2d 193, 208 [S.D.N.Y. 2010] [finding that a
unilateral placement was appropriate even where the private school repo rts were alleged by th e
district to be incom plete or inaccurate and  finding that the fault for such inaccuracy or
incomplete assessment of the student's needs lies with the district]).

Additionally, the d istrict and the IH O only focused on this one aspect of the parent' s
unilateral placement and failed to consider the to tality of the circum stances (see Frank G., 459
F.3d at 364 ["courts assessing the p ropriety of a unilateral placement consider the totality of the
circumstances in determ ining whether that p lacement reasonably serves a child' s indiv idual
needs"]). Accordingly, for a student who required a 12-m onth school year, a unilateral
placement's failure to provide a p rogram over the summer months might result in a finding th at
such a p lacement was not approp riate (see, e.g., Application of a Student with a Disability,
Appeal No. 12-094; Application of the Dep't of Educ., Appeal No.: 12-002). Here, however, the
totality of the circum stances, including the lack of information in the hearing reco rd about the
student's need for such a program , supports a ¢ ontrary conclusion (see Frank G., 459 F.3d at
364).

3. Progress

While evid ence of academ ic progress is no t dispositiv e in determ ining whether a
unilateral placement is appropriate, it is a factor that m ay be c onsidered (Scarsdale Union Free
Sch. Dist. v. R.C., 2013 WL 563377, at *10 [S.D  .N.Y. Feb. 4, 2013]; see M.B. v. Minisink
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Valley Cent. Sch. Dist., 523 Fed. App'x 76, 78, 2013 WL 1277308 [2d Cir. Mar. 29, 2013]; D.D-
S. v. Southold Union Free Sch. Dist., 506 Fe d. App'x 80, 81,2012 W L 6684585 [2d Cir. Dec.
26, 2012]; Gagliardo, 489 F.3d at 115; see also Fra nk G., 459 F.3d at 364). In this instance, the
evidence in the hearing record, while larg ely subjective, indicates that the student made progress
at the NPS during the 2010-11 school year (e.g., Tr. pp. 87-91, 95-99, 103, 108-09).

The student's teacher testified that the student made progress "with everything across the
board," including im provement wi th basic ski 1ls, com prehension, answering questions, and
developing real life m ath skills (Tr. p. 108). The teach er also reported that the stud ent showed
progress with environmental awareness, interacting with peers, navigatin g the environment, and
engaging in and enjoy ing gam es with peers (Tr. pp. 10 8-09). In addition to the teacher' s
description of progress, the parent also ind icated that the s tudent made progress in the areas of
independence, awareness of ot hers, communicating with peers, and commenting on what was
going on in class (Tr. p. 220).

Regarding academics, the student' s teacher te stified that the student p rogressed in m ath
and reading (Tr. pp. 87-91). The student increas  ed her reading level, her sight words, and
comprehension (Tr. p. 87). The student progre  ssed from sim ple answers related to readin g
material to prompted insertion of answers, fill in the blank answers, and more answers to sim ple
"wh" questions (Tr. pp . 87-88). The teacher indicated that, in m ath, the stud ent had an
"obsession with numbers" and could count and add (Tr. p. 91). The teacher explained that staff
worked on attaching meaning to numbers and indicated the student learned to associate meaning
to the num bers, basic addition and subtraction, and how to solve sim ple problems (Tr. pp. 91-
92). The teacher indicated that the student made progress in classifying objects and in the area of
visual auditory com prehension (Trt. pp. 95-96). The teacher noted that the student moved from
answering questions with "the first answer off't he top of he r head" to answering questions in a
"different way," and she learned to attend to and show interest in books (Tr. p. 97). The teacher
also reported that the student m ade progress in handwriting, m oving from scribbling on walls
and tables to focusing on the pa per and the representations of letters and num bers (Tr. pp. 98-
99).

Regarding social development and peer play, th e teacher rep orted that, by the end of the
year, the student was able to participate in games appropriately (Tr. p. 93). The teacher indicated
that the student progressed from being in her "own world" at th e beginning of the year, throwing
game pieces on the floor or m outhing them, to taking turns and waiting for her turn (Tr. pp. 93 -
94). The teacher also indicated that th e student made progress in relati on to ADL skills (Tr. p.
103). She described that, while th e student initially showed no in terest in anything related to
food, the student learned to read  ingredients and m easure, while interacting with the other
students (id.).

Considering the special education instruction and related services provided by the NPS to
address the student's needs during the 10-month school year and the student's progress during the
2010-11 school year, the hearing record supports  a finding that the NPS  was an appropriate
unilateral placement.
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D. Equitable Considerations

Having determined that the NPS wa s an appr opriate placement to add ress the stud ent's
needs during the 2010-11 school year, I now consider whether equitable considerations warrant a
reduction in tuition reimbursem ent. The final cr iterion for a reim bursement award is that th e
parents' claim must be supported by equitable ¢~ onsiderations. Equitable considerations are
relevant to fashioning relief under the IDEA (Burlington, 471 U.S. at 374; R.E., 694 F.3d at 185,
194; M.C. v. Voluntown Bd. of Educ., 226 F.3d 60, 68 [2d Cir. 2000]; see Carter, 510 U.S. at 16
["Courts fashioning discretionary equitable relief under ID EA must consider all relevant factors,
including the appropriate and reasonable level of reim bursement that should be required. Tota 1
reimbursement will not be appropr iate if the court deter mines that the cost of  the priva te
education was unreasonable"]). The IDEA also provides that reimbursement may be reduced or
denied when parents fail to challenge the app ropriateness of an IEP in a tim ely manner, fail to
make their child available for evaluation by the district, or upon a finding of unreasonableness
with respect to the actions taken by the pa rents (20 U.S.C. § 1412[a][10][C][iii]; 34 CFR
300.148[d]; see E.M. v. New York City Dep' t of Educ., 758 F.3d 442, 461 [2d Cir. 2014]
[identifying factors relevant to equitable considerations, including whether the withdrawal of the
student from public school was justified, whether the parent provided ade quate notice, whether
the amount of the private school tu ition was reasonable, possible sc holarships or other financial
aid from the private school, and any fraud or co  llusion on the part of the parent or private
school]; T.M. v. Kingston City Sch. Dist., 89 1 F. Supp. 2d 289, 295 [N.D.N.Y. 2012]; J.P. v.
New York City Dep't of Educ., 2012 W L 359977, at *13-*14 [E.D.N.Y. Fe b 2, 2012]; W.M. v.
Lakeland Cent. Sch. Dist., 783 F. S upp. 2d 497, 504-06 [S.D.N.Y. 2011]; G.B., 751 F. Supp. 2d
at 586-88; Stevens, 2010 WL 1005165, at *10; S.W . v. Ne w York City Dep' t of Educ., 646 F.
Supp. 2d 346, 363-64 [S.D.N.Y. 2009] ; Thies v. New York City Bd. of Educ., 2008 WL 344728
[S.D.N.Y. Feb. 4, 2008]; see also Frank G., 459 F.3d at 363-64; Voluntown, 226 F.3d at 69 n.9;
Wolfe v. Taconic Hills Cent. Sch. Dist., 167 F. Supp. 2d 530, 533 [N.D.N.Y. 2001]).

The IDEA allows that reimbursement may be reduced or denied if parents do not provide
notice of th e unilateral placem ent either at the most recen t CSE meeting prior to removing the
student from public school, or by written notice te n business days before such removal, "that
they were rejecting the placem ent proposed by the public agency to provide a [FAPE] to their
child, including stating their concer ns and their intent to enroll th eir child in a private school at
public expense" (20 U.S.C. § 1412[a][10][C][iii][I]; see 34 CFR 300.148[d][1]). This statu tory
provision "serves the important purpose of giving the school sy stem an opportunity, before the
child is removed, to assem ble a team , evaluate the child, devise an appropriate plan, and
determine whether a [FAPE] can be provided in the public schools" (Greenland S ch. Dist. v.
Amy N., 358 F.3d 150, 160 [1st Cir. 2004]). Although a reduction in reimbursem ent is
discretionary, courts have upheld the denial of reimbursement in cases where it was shown that
parents failed to com ply with this statutory provision (Gr_eenland, 358 F.3d at 160; Ms. M. v.
Portland Sch. Comm., 360 F.3d 267 [1st Cir. 2004] ; Berger, 348 F.3d at 523-24; Rafferty v.
Cranston Public Sch. Comm., 315 F.3d 21, 27 [1st Cir. 2002]); see Frank G., 459 F.3d at 376;
Voluntown, 226 F.3d at 68; Lauren V. v. Col onial Sch. Dist.; 2007 WL 3085854, at * 13 [E.D.
Pa. Oct. 22, 2007]).
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1. Sufficiency of 10-Day Notice

The district contends that e quitable considerations should preclude or diminish an award
of relief because the parent did not provide the district with an appropriate notice of her intention
to unilaterally place the student.

Review of the hearing record shows that the parent sent two letters informing the district
of her objections to the recomm ended program and her intent to unilaterally place the student at
the NPS for the 2010-11 school year (Dist. Ex. 3; Pa rent Ex. I). The first letter, dated July 13,
indicated that the parent found the district' s program inappropriate because of a "big language
barrier" and because the student would not be able to understand instruction in English (Dist. Ex.
3). The letter also indicated th at the parent accepted all related services and would "appreciate
an alternate placem ent offer" (id.). The pare nt then sent another letter on August 23, 2010
informing the district that she would place th e student at the NPS and seek reim bursement from
the district for the cos t of tuition (P arent Ex. I) . The parent indicated that the student' s needs
were "best stimulated and supported by [the NPS]" (id.).

The August 23, 2010 letter was tim ely, as the parent enrolled the student at the NPS on
September 5, 2010 (Parent Exs. A atp. 3; ). T he district contends that the parent' s July 2010
and August 2010 letters were insuffi cient because they did not i ndicate any objections to the
related services recommended in the June 2010 IEP. ~ While the district is correct in that the
parent did not raise any objections regarding the related services recommendations in her letters
(Dist. Ex. 3; Parent Ex. I), as discussed above , the parent did not raise any claim s regarding
related services in her due process complaint notice either and the IHO's determination regarding
related services was outside of the scope of review (see IHO Decision at pp. 10-11; Dist. Ex. 1 at
pp. 1-2). In addition, th e district had an opportunity to rem edy the con cerns expressed by the
parent in her July 2010 letter but chose not to respond (Dist. Ex. 3 at p. 1). Under these
circumstances, the parent' s 10-day notice was su fficient and is not a basis for a reduction in
tuition reimbursement.

2. Cost of Unilateral Placement

Although the district does not contest the amount or f requency of related services
provided at the NPS, the district, without further e xplanation, asserts that the cost of the tuition
and related services at the N PS was unreasonable and should be reduced (Ans. §37). The
reasonableness of the cost of tuition at the u nilateral pla cement is r elevant in determ ining
whether equitable considerations support an award of tuition reimbursement (Carter, 510 U.S. at
16). However, in this instance, there is insuffi cient evidence in the hear ing record to support a
finding that the cost of tuition and rela ted se rvices was u nreasonable. For example, during
closing the district asserted that the rate for speech-language therapy and OT at the NPS was $60
per hour as opposed to the district's rate of $45 per hour (Tr. p. 242). However, while the parent
entered her contra ct with the NPS into eviden ce indic ating the cos t of related services at the
NPS, the district chos e not to enter any eviden ce indicating what the district believed to be a
reasonable cost for such services (P arent Ex. A at p. 6). W ithout any indication of what m ight
constitute an unreasonable char ge, and without any ev idence of collusion or fraudulent conduct
on the part of the parent or nonpublic school, the di strict's allegation is in sufficient to warrant a
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reduction in tuition reimbursem ent (see E.M., 758 F.3d at 461; Mr_. and Mrs. A. v. New York
City Dep't of Educ., 769 F. Supp. 2d 403, 429-30 [S.D.N.Y. 2011]).

On the other hand, review of the hearing reco rd shows that a portion of the tuition sought
by the parent was for evaluations of the stude nt (Parent Ex. A at p. 6). The evaluations
conducted or arranged for by the NPS included a feeding therapy evaluation, a behavioral
evaluation, and an assistive tec hnology evaluation (Tr. pp. 164, 170-71 ; Parent Ex. A at p. 6).
The IDEA and State and federal regulations guarant ee parents the right to obtain an independent
educational evaluation (IEE) (see 20 U.S.C. § 1415[b][1]; 34 CFR 300.502; 8 NYCRR
200.5[g]), which is defined by State regulation as "an individual evaluation of a student with a
disability or a student thought to have a disability, conducted by a qualified examiner who is not
employed by the public agency responsible for the educ ation of the student" (§ NYCRR
200.1]z]; see 34 CFR 300.502[a][3][1]). Parents have the right to have an IEE conducted at
public expense if the parent di sagrees with an eval uation conducted by the district unless the
district requests a hearing an  d establishes the appropriaten ess of its evaluation (34 CFR
300.502[b]; 8 NYCRR 200.5[g][1]; see K.B. v Pear 1 Riv. Union Free Sch. Dist., 2012 W L
234392, at *5 [S.D.N.Y. Jan. 13, 2012] [noting that "a prerequisite for an IEE is a disagreem ent
with a specific evaluation conducted by the district"]).

In this instance, although there is eviden ce that the parent obtained IEEs through the
unilateral placement (Parent Ex. A at p. 6), there is no indication in the h earing record that the
parent either requested an evaluation from the district or disagreed with an evaluation conducted
by the district. Because the parent did not request an evaluation from the district or disagree with
an evaluation conducted by the district, the parent is not entitled to reimbursement for the cost of
the NPS evaluations at public expense (see___ 34 CFR 300.502[b][1]; 8 NYCRR 200.5[g][1]).
Accordingly the parent will not be awarded the cost of the feeding therapy evaluation, behavioral
evaluation, or assistive technology evaluation.’

E. Relief

The district argues that the parent's request for direct payment should be denied, asserting
that the parent is not liable for the cost of the student's tuition and has not shown an inability to
front the cost of the student's tuition at the NPS. Parents m ay be awar ded retroactive direct
tuition pay ment as relief where they have s atisfied the factors under Burlington for tuition
reimbursement, have not m ade tuition paym ents due to a lack of financial resources, and are
legally obligated to do so (Mr. and Mrs. A., 769 F. Supp. 2d at 406).

The parent entered into a contract with the NPS on September 5, 2010 (Parent Ex. A at p.
3). Pursuant to the contract , the total tuition for the 2010-11  school year, including related
services, was $169,450 (Parent Ex. A at p. 6). The h earing record indicates that the parent made
payments toward the tuition in the amount of $51,000 leaving a balance of $118,450 as of April

? The c ost of the evaluation was $600 for the feeding therapy evaluation, $810 for the behavioral evaluation,
and $540 for the assistive technology evaluation (Parent Ex. A at p. 6).
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2012 (Parent Ex. C).'" The parent te stified that she paid as much of the tuition as s he was able
and was responsible for paym ent of the rem aining balance (Tr. pp. 216-17, 219). She also

testified that there was a point where she becam e "delinquent" and could not "catch up" (Tr. p.
219). The parent submitted a copy of a portion of her joint income tax return indicating that the
parents' annual salary was significantly below the annual cost of tuition at the NPS (Parent Ex. F

atp. 1).

Based on the above, the parent has established a legal oblig ation to pay the student' s
tuition at the NPS for the 2010- 11 school year (see E.M., 758 F .3d at 457-60). In addition, the
parent's testimony and income tax return sufficiently establish that the parent was unable to front
the cost of the student’ s tuition at the N PS for the 2010-11 school year (Tr. pp. 216-17, 219;
Parent Ex. F). Under these circum stances, the a ppropriate equitable relief consists of direct
funding of the student's tuition at the NPS for the 2010-11 school year (see Mr. and Mrs. A., 769
F Supp. 2d at 406; A.R. v. New York City De p't of Educ., 2013 WL 5312537, at *11 [S.D.N.Y.
Sept. 23, 2013]).

VII. Conclusion

Based on the foregoing, the evidence in the hear ing record shows that the district denied
the student a FAPE for the 2010-11 school year, that the NPS was a n appropriate unilateral
placement for the s tudent, and th at equitab le cons iderations weighed in favor of the paren t's
request for relief.

THE APPEAL IS SUSTAINED TO THE EXTENT INDICATED.
THE CROSS-APPEAL IS SUSTAINED TO THE EXTENT INDICATED.

IT IS ORDERED that the IHO's decision date ~ d August 17,2012, is m odified, by
reversing those portions of the decision regard ing appropriateness of  the related servic es
recommended in the June 2010 IEP and the appropria teness of the parent's unilateral placement;
and

IT IS FURTHER ORDERED that the district shall reim burse the parent for am ounts
paid and directly fund the rem aining costs of the student's tuition at the NPS for the 2010-11

school year, less the cost of the feeding therapy, behavioral, an d assistive technology
evaluations.
Dated: Albany, New York
December 15, 2014 JUSTYN P. BATES
STATE REVIEW OFFICER

' Paym ents we re m ade di rectly t o t he NP S by various lenders on behalf of t he parent pursuant to 1 oan
agreements entered into the hearing record (Parent Exs. J-M).
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