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DECISION
1. Introduction

This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 89 of the New York State Edu cation Law. Petitioners (the
parents) appeal from the decision of an im  partial he aring of ficer (I HO) which denied their
request to be reim bursed for their daughter' s tuition costs at the Cooke Ce nter for L earning and
Development (Cooke) for the 2011-12 school year. The appeal must be dismissed.

II. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individuali  zed education program (IEP), wh ich is deleg ated to aloc al
Committee on Special Education (CSE) that includes, but is not lim ited to, paren ts, teachers, a
school psychologist, and a dist rict representative (Educ . Law §  4402; see 20 U.S.C.

§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 = NYCRR 200.3, 200.4[d][2]). If disputes
occur between parents and school di stricts, incorporated among the procedural protections is the
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[/]).



New York State has implemented a two-tiered system of administrative review to address
disputed m atters between parents and school di ~ stricts regarding "any m atter relating to the
identification, evaluation or edu cational placement of a stu dent with a disab ility, or a studen t
suspected of having a disability, or the provision of a free appropr iate public education to such
student" (8§ NYCRR 200.5[ 1i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an im partial hearing conducted at the local le  vel before an IHO (Educ. Law §  4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type h earing regarding the m atters in
dispute in which the parties have the right to be accompanied and advised by counsel and certain
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at
the hearing that has n ot been dis closed five business days before the hearing; and obtain a
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[3][3][v], [vii], [xii]). The IHO must render and transm it a final written
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[3][5]).
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO may grant
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 D).
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]).

A party aggrieved by the decisi on of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO
to grant (§ NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (§ NYCRR 279.5). The SRO conducts an im partial review of the [HO' s
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re
that the pro cedures at the hearing were consis tent with the requirements of due process; seek
additional evidence if necessary ; and render an inde pendent decision based upon the hearing
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision
is reached in the review and that a copy of the decision is mailed to each of the parties not later
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).

II1. Facts and Procedural History

The CSE convened on May 5, 2011 to conduct an annual review and develop an IEP for
the student (Dist. Ex. 1). At the tim e, the student was 18 years old and ha d received a diagnosis
of Down's syndrome (id. at pp. 3, 6). The Ma y 2011 CSE found the student was eligible for
special edu cation and related services asa  student with an inte llectual disability, and
recommended a 12-month program consisting of a 12:1+1 special class placem entin a
specialized school and related services of grou p speech-langua ge therapy, group occupational
therapy (OT), and individual and group counseling (Dist. Ex. 1 at pp. 1, 12, 14)."

' The student's eligibility for special education and related services as a student with an intellectual disability is
not in dispute in this proceeding (34 CFR 300.8 [c][6]; 8 NYCRR 200.1[zz][7]).



In a final notice of recomm endation (FNR) da ted June 8, 2011, the district summ arized
the special education program s and related se rvices recommended by the May 2011 CSE and
identified the particular public school site to which the district assigned the student to attend for
the 2011-12 school year (Dist. Ex. 2).

By letter dated July 19, 2011, the parents no tified the district th at after visiting the
assigned school site, they determ ined that it wa s not appropriate for the student (Parent Ex. E).
The parents indicated that they were willing to consider an y alternate public scho ol placement
offered by the district, but that "in the interim" they had enrolled the student at Cooke and would
seek public funding for the cost s of the student' s tuition fo r the 12-m onth 2011-12 school year
(id. at pp. 2-3).2 On June 16 and July 25, 2011, the parent s executed enrollment contracts for the
student's attendance at Cooke for the 2011 su mmer session and the 2 011-12 acad emic school
year, respectively (Parent Exs. O; P).

A. Due Process Complaint Notice

In a due process com plaint notice dated Fe bruary 20, 2012, the parents alleged that the
district failed to offer t he student a free a ppropriate public education (FAPE) for the 2011-12
school year (Parent Ex. A at pp. 2, 5). With respect to the development of the May 2011 IEP, the
parents alleged that the CSE was not properly com posed, that it failed to consider sufficient,
current, and appropriate evaluati ve inf ormation to justif y its recomm endations, an d that th e
parents and Cooke m embers of the CSE were not able to fully part icipate (id. at pp. 1-2). The
parents further alleged that they were denied a m eaningful oppor tunity to part icipate in the
development of the IEP, in that the CSE did not review the student' s progress toward her prior
annual goals or consult with the student' s providers from Cooke (id. at p. 2) . With regard to the
May 2011 IEP, the parents alleged that studen t's needs were not accurately stated or addressed,
the annual goals were too few in ~ number to address the student' s needs (id. at pp. 2-3). In
addition, the parents asserted that the assigned  public school site was not appropriate for the
student, that the IEP could not be implem ented at the assigned school, and that the classroom
into which the district proposed to place the student if she at tended would not have grouped the
student with functionally similar peers (id. at pp. 3-5).

The parents next argued that Cooke offere d a program that appropr iately addressed the
student's needs and enabled her to m ake adequate and appropriate academic and social progress
while avo iding reg ression (Parent Ex. A at p. 5). The parent s also argued that equitable
considerations favored their requ est for relie fbecause they activ  ely and co operatively
participated with the CSE throughout the placement process and com  plied with notice
requirements (id.). As relief, th e parent requested that th e IHO fi nd that the district failed to
provide the student a FAPE for the 2011-12 school year, order the district to fund the cost of the
student's tuition at Cooke, and fund or provide transportation and re lated services to the student,
all for a 12-month school-year period (id. at p. 5).

? The Commissioner of Education has not approved Cooke as a school with which school districts may contract
for the instruction of students with disabilities (see 8 NYCRR 200.1[d], 200.7).



B. Impartial Hearing Officer Decision

On April 9, 2012, the parties proceeded to an impartial hearing, which concluded on July
16, 2012, after eight days of proceedings (see Tr . pp. 1-733). In a decision dated S eptember 4,
2012, the IHO found that the district offered the student a FAPE for the 2011-12 school year and
denied the parent' s request for tuition reim bursement (see IHO Decis ion at p. 43). The IHO
found that the May 2011 IEP was both procedur ally and substantively adequate and any
procedural violations which oc curred during the developm ent of the May 2011 IEP did not rise
to the level of a denial of FAPE (id.).

IV. Appeal for State-Level Review

The parents appeal, challenging the IHO' s finding that the district offered the student a
FAPE for the 2011-12 school year. The parentsa  llege that they were denied am  eaningful
opportunity to participate in the developm ent of the IEP. The parents also claim that the district
failed to r eevaluate the student, failed to d etermine the student' s needs or develop appropriate
goals to m eet her needs, and failed to obtain and consid er any inf ormation rela tive to th e
student's OT needs. T he parents further claim that the res ultant IEP f ailed to r ecommend an
appropriate program and placem ent for the stu dent. The parents ass ert that their unilateral
placement of the studen t at Cooke was appropriate to add ress the stud ent's needs and that th e
equitable considerations are in their favor. The parents request that the district be ordered to pay
the costs of the student's tuition for the 12-month 2011-12 school year.

In an answer, the district responds to the parents' allegations with admissions and denials,
and argues to uphold the IHO' s decision in its entire ty. In addition, th e district ass erts that the
May 2011 IEP and reco mmended placement in a speci alized school were approp riate and that
Cooke was not an appropria te unilateral placem ent for the stud ent. The district also contends
that equitable consid erations do no t favor the p arents becau se the student has b een in private
school since the first grade and the parents failed to provide timely notice to the district of their
unilateral placement of the student and intent to seek public funding of tuition.

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep't. of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the




procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of  procedures for developing a student' s IEP and
indicated that "[ m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd.
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff'd, 361 Fed. App'x 156, 2009
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d
415,419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][1]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction"
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at must be provide d th rough an IEP" (W _alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,’ and . . . affords the student with an op portunity greater than
mere 'trivial advancement'™ (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citations
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the least restric ~ tive environm ent (LRE) (20 U.S.C. §  1412[a][5][A]; 34 CFR
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.
2010], aff'd, 486 Fed. App' x 954, 2012 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch.




Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).

An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A];
8 NYCRR 200.4[d][2][ii1]), and provides for the us e of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay
expenses that it should have paid all along and woul d have borne in the first instance" had it
offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]).

VI. Discussion
A. Preliminary Matter—Sufficiency of Petition

As an initial matter, the district asserts that the parents' petition lacks sufficient specificity
to provide a legal basis for thei r challenge to the IHO' s decision. I disagree. The parents'
petition contains a recitation of the pertinent facts and identifies the conclusions of the IHO with
which they disagree and from which they are ap pealing. In addition, th e petition identifies the
relief sought and contains approp riate citation to the hearing reco rd and the IHO' s decision. In
other words, the petition "clearly indicate[s] the reasons f or challengin g the im partial hear ing
officer's decision" and properly "identifies] the findings, conclu sions and orders" to which the
parents object (8 NYCRR 279.4[a]). Therefore, the parents' petition complies with the m inimal
requirements of the practice regulations (Application of the Dep't of Educ., Appeal No. 13-236).




B. May 2011 CSE—Sufficiency of Evaluative Information

Turning to the m erits of the app eal, the pa rents assert that the CSE f ailed to consider
sufficient evaluative and documentary material to justify its recomm endations. In this appeal,
the parents claim that the dis trict failed to com plete an ev aluation and assessm ent of needs. In
addition the parents claim that the district failed to afford them an opportunity to participate in
the development of the student's educational program, in that the student's goals were developed
without the participation of th e student's related service prov iders and there was no progress
report available for OT.

The IHO did not specifically addres s the claim of whether the district failed to conduct a
complete evaluation and assessm ent of the student' s needs as a basis for developing the May
2011 IEP; however, he found that the evaluative information available to the May 2011 CSE—a
March 2011 Cooke progress report, a 2006 ps  ychoeducational evaluation, a December 2010
classroom observation, and the discussion durin g the CSE m eeting—was sufficient to develop
the IEP (IHO Decision at p. 16). The IHO did find that all of the individuals present at the CSE
meeting participated (id. at p. 15). The IHO als o noted that the stud ent's mother was a spec ial
education teacher who was f amiliar with th e CSE process and was aware that she could inv ite
others to participate in the meeting (id.).

The district asserts that the CSE had suffi  cient evalua tive data bef ore it to asses s the
student and that further evaluation was not necessary. Moreover, the district asserts that, even if
it failed to conduct required evaluati ons of the student, such an error did not result in a denial of
a FAPE, as two of the s tudent's teachers from Cooke participated in the May 2011 CSE and the
CSE used progress reports from Cooke when developing the IEP. The district also contends that
the parents had a full opportunity to participate  in the developm ent of the IEP and that the
parents agreed with the recommendation at the meeting.

An evaluation of a student with a disability must use a variety of assessm ent tools and
strategies to gather relevant functio nal, develo pmental, an d academ ic inform ation about the
student, including inform ation provided by the pare nt, that m ay assist in determ ining, am ong
other things, the content of the student's IEP (20 U.S.C. § 1414[b][2][A]; 34 CFR 300.304[b][1];
see Letter to Clarke, 48 IDELR 77 [OSEP 2007]). In particular, adi  strict m ust rely on
technically sound instrum ents that m ay assess the relative contribu tion of cognitiv e and
behavioral factors, in addition to physical or developm ental factors (20 U.S.C. § 1414[b][2][C];
34 CFR 300.304[b][3]; 8 NYCRR 200.4[ b][6][x]). A district m ust ensure that a student is
appropriately assessed in all areas related to the suspected disability, including, where
appropriate, social and em otional status (20 U.S.C. § 1414[b][3][B]; 34 CFR 300.304[c][4]; 8
NYCRR 200.4[b][6][vii]), and eval uation of a student m ust be sufficiently com prehensive to
identify all of the stu  dent's special educatio n and related serv ices needs, whethero rnot
commonly linked to the disabili  ty catego ry in which the stude  nt has been classified (34
CFR 300.304[c][6]; 8 NYCRR 200.4[b] [6][ix]). A district m ust conduct an evaluation of a
student where the educational or related services needs of a student warrant a reevaluation or if
the studen t's parent or teacher request s a reevaluation (34 CFR 300.303[a]; 8 NYCRR
200.4[b][4]); however, a district need not conduct a reevaluation more frequently than once per
year unless the parent and the district agree ot herwise and must conduct one at least once every




three y ears unless the district an  d the paren t agree in writing tha tsuch aree valuation is
unnecessary (34 CFR 300.303[b]; 8 NYCRR 200.4[b][4 ]). A CSE m ay direct th at additional
evaluations or assessments be conducted in order to appropriately assess the student in all areas
related to the suspected disabilities (8 NYCRR 200.4[b][3]).

No single measure or assessm ent should be used as the sole criteri on for determining an
appropriate educational program for a student (8§ NYCRR 200.4[b] [6][v]). In developing the
recommendations for a student' s IEP, the CSE m ust consider the res ults of the initial o r most
recent evaluation; the student's strengths; the concerns of the parents for enhancing the education
of their child; the academic, developmental, and functional needs of the student, including, as
appropriate, the student's performance on any gene ral State or district-w ide assessments as well
as any special factors as set forth in federal and State regulations (34 CFR 300.324[a]; 8 NYCRR
200.4[d][2]). Furthermore, although federal and St ate regulations require that an IEP report the
student's present lev els of academic achievement and functional performance, those regulatio ns
do not m andate or specify a particular source  from which that inf ormation m ust com e, and
teacher estimates may be an accep table method of evaluating a studen t's academic functioning
(D.B. v. New York City Dep't of Educ., 966 F. Supp. 2d 315, 329-31 [S.D.N.Y. 2013]; S.F. v.
New York City Dep't of Educ., 2011 WL 5419847, at *10 [S.D.N.Y. Nov. 9, 2011]).

The district representative at the May 2011 CSE m eeting, w ho also participated as the
district spe cial education tea cher, testified that she be lieved the CSE had suf ficient evaluative
information in order to make a pr ogram r ecommendation because th e student had not shown
much change in acad  emic perform ance over the years (Tr. pp. 107-08). The district
representative also testif ied that un less the CSE was considering a program  or classification
change for a student, they would not request a psychoeducational evaluation (Tr. p. 108). Based
upon the available inform ation, it appears that th e student has not been evaluated since 2006,
therefore, the district was required to com plete at least one triennial re evaluation of the student
prior to the May 2011 CSE meeting (see 8 NYCRR 200.4[b][4]; 34 CFR 300.303[b][1]-[2]).

As a result, the evidence shows that the May 2011 CSE di d not have before it an updated
psychoeducational evaluation or so cial history (Tr. pp. 55-58). Ne vertheless, the hearing record
does indicate that the CSE had available to it a March 2011 Cooke progress report, a December
2010 classroom observation, and the student's then-current teache rs participated and provided
objective test scores and current levels of functioning during the meeting (Tr. pp. 62, 73, 85, 88,
95, 110; Dist. Exs. 4; 5; 6). The hearing record further indicates that prior to the May 2011 CSE
meeting, the district psychologist and the distri ct representative reviewed the 2010-11 IEP, an
October 2006 psychoeducational evaluation, result s from the Vineland Adaptive Behavior
Scales, Second Edition (Vineland-II) adm inistered on October 30, 2006, and the March 2011
Cooke progress reports (T r. pp. 55-57; Dist. Ex. 6, 7, 8; Parent Ex. G). The district
representative indicated that the October 2006 ps ychoeducational evaluation was read to "get an
understanding, a background, of the student" but that it was not used in generating the 2011-12
IEP (Tr. p. 56; Dist. Ex. 7). Additionally, the district representative testified that the December
2010 classroom observation was sent to the parent s prior to the CSE m eeting, but she did not
remember reviewing it during the May 2011 CSE meeting (Tr. p. 58). The district representative
further testified that she used the Decem ber 2010 classroom observation to understand how the



student performed in the classr oom, how she related to her peer s and the teache r, and how she
behaved during lessons (Tr. p. 58).

Consistent with the March 2011 Cooke progre ss report, the student' s present levels of
academic performance and learning characteristics as set forth in the May 2011 IE P indicated
that the student experienced diffi culties in all academ ic areas (c ompare Dist. Ex. 6 at pp. 2-15
with Dist. Ex. 1 at p. 3). The student' s present levels of perform ance in the May 2011 IEP also
indicated that the student's decoding skills were stronger th an her comprehension skills, and that
her distractibility affected her listening comprehension skills (Dist. Ex. 1 at p. 3). With regard to
reading comprehension and consistent with  the March 2011 Cooke progress report, the May
2011 IEP indicated that the student was working on responding to questions that required making
predictions, making inferences and connecting to characters, and she was working to increase her
fluency and comprehension (compare Dist. Ex. 6 at p. 1 with Dist. Ex. 1 at p. 3). According to
the May 2011 CSE m eeting m inutes, the student' s then-current English language arts (ELA)
teacher reported that an assessment from October 2010, placed the student at a 2.2 grade level in
reading and another assessment placed the student's decoding skills at the fifth grade level (Tr. p.
66; Dist. Exs. 1 at p. 3; 4 atp. 1). The May 2011 IEP also reflected scores from an October 2010
reading assessment which placed the student's decoding skills at a 2.7 grade level and at a second
grade level in reading comprehension (Dist. Ex. 1 at p. 3).

With regard to m ath, the May 2011 IEP present levels of perform ance indicated that the
student had significant difficulty with m ath (Dist. Ex. 1 at p. 4). The student was inconsistent
when solving basic addition problems to the sum of 10 and required assistance to carry num bers
greater than 10 (id.). The Ma  y 2011 IEP revealed that the student needed support with
subtraction and that she confused operations (id.) . In particular, when solving word problem s,
the student often could com plete the com putation, but had difficulty id entifying the correct
operation for the problem (id.). The May 2011 IEP also stated that the student used a "hundred
chart" in order to develop an understanding of the concepts "more/less" and to see patterns (id.).
The student also used a num ber grid and concrete aids to unders tand parts of a whole (id.). The
May 2011 IEP reflected that the student was learning how to round up to the next dollar and
working on solving real-life si tuational math problems (id.). The March 2011 Cooke progress
report indicated that the student was struggling with the concept of part-whole relationships, and
understanding that larger groups ar e made up of s maller units (Dist. Ex. 6 at p. 3) . The goals
described in the March 2011 Cooke progress re  port focused on recognizing tim es of day and
telling time using digital and anal og clocks; using a ru ler to measure; understanding fractions as
parts of a whole; being able to nam e, discuss and com pare attributes such as "longer/shorter
than"; use of manipulatives, visual models, and illustrations to represent fractions; understand the
meaning of num erator and denom inator; to com pare cap acities and m easuring capacities us ing
pints, cups quarts and gallons (id.). The Ma y 2011 CSE m eeting minutes indicated that the
student's th en-current m ath teacher repo rted th at a m ath assessm ent adm inistered in Octobe r
2010 placed her m ath skills b elow a first grad e level (Dist. Ex. 4 atp. 1). Nevertheless, th e
student's math teacher estimated the student's actual functional level to be at approxim ately first
grade, with a second grade instructional level (Tr. pp. 504, 537).

The student's present levels of social/emotional performance as set forth on the May 2011
IEP indicated that the student demonstrated empathy and compassion, was considerate and cared



about others, was well-liked, and had de  monstrated im provement in he r ability to "share the
spotlight" (Dist. Ex. 1 atp. 5). Th e May 2011 IEP further described the student as being m ore
easily redirected; however, she continued to have difficulty with language and attention, which
would further im pact on her ability to follow directions (id.). The March 2011 Cooke progress
report d escribed the s tudent's ability to identif y and share her em otions, preferences and self -
expression, and with a moderate le vel of prompting, the student could identify specific emotions
and draw connections to how this im  pacted her moods or behaviors (Dist. Ex. 6 at p. 15).
Additionally, the student was described as dem onstrating a high level of confidence in sh aring
her art work with the counseling group and th e larger school community (id.). The March 2011
Cooke progress report also indica ted that the student participat ed in a weekly wom en's forum
group, which was described as a gender-specific gr oup that addressed topics related to women's
issues (id.). According to the May 2011 CSE meeting m inutes, the student was very easily
distracted, was very social and would engage and distract her cl assmates, but maintained a good
peer group, (Dist. Ex. 4 at p. 1).

In speech -language skills, consistent with the March 2011 Cooke progress report, th e
May 2011 IEP indicated that the student had been working on m  aintaining a topic of
conversation and understanding the perspective of the listener (compare Dist. Ex. 6 at p. 11, with
Dist. Ex. 1 atp. 5). Addition ally, the May 20 11 IEP described th at the student was m aking
progress maintaining a topic of conversation if the topic was of her own choosing, however she
had difficulty if it was a "predeterm ined topic" and she could perseverate on a topic without
understanding the audience (Dist. Ex. 1 at p. 5). Information contained in the March 2011 Cooke
progress report indicated that th e student was sharing personal  experiences using detail and
expression, but needed prom pting to use tem poral and sequencing m arkers, such as using the
appropriate verb tense (Dist. Ex. 6 at p. 12). The May 2011 CSE meeting minutes indicated that
related services were discussed (Dist. Ex. 4 at  p. 1). The district repr esentative te stified that
speech was one of the student's main deficits and speech-language therapy was recommended on
the IEP to work on articulation, pragmatics, conversation skills, taking turns, making eye contact,
as well as to support the student in the classroom in listening a nd reading com prehension skills
(Tr. p. 61).

The student' s m anagement needs desc ribed in the May 2011 IEP recomm ended
accommodations and modifications including sm all group instru ction, directions repeated an d
rephrased, tasks broken down into sm all sequ ential s teps, manipulatives and graphs, teacher
prompts and cues, gra  phic organ izers/graphs/charts/checklists, m ultisensory appr oach, and
preferential seating (Dist. Ex. 1 at pp. 3,5). The May 2011 CSE meeting minutes indicated that
the student' s m anagement needs were discussed. Th e district rep resentative tes tified that th e
student's managem ent needs would address th e student' s needs related to attending and
distractibility, and help her stay focused (Tr. p. 65).

The district' s failure to conduct a triennial ~ reevaluation of the student constitutes a
procedural violation. While the stud ent's visual motor, hand writing, and ADL difficulties cou ld
have been more clearly iden tified as areas of need and the May 2011 IEP could have m  ore
directly addressed the student's listening com prehension and decoding needs, the record reflects
that the May 2011 CSE considered sufficient eval uative information, including the input of the
student's then-current teachers, in the deve lopment of the May 2011 IEP. Although the March
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2011 progress report from Cooke did not contain any information regarding the student's present
levels of perform ance in OT, the goals from the 2010-11 IEP were discussed at the May 2011
CSE meeting (Tr. pp. 91-92; Dist. Ex. 4 at p. 2) . The CSE relied on the participation of the
Cooke teachers and representative to develop the OT goals for the 2011-12 school y ear (Tr. pp.
91-92; Dist. Ex. 1 at p. 9). I find that thes e violations, whether cons idered individually or
collectively, do not rise to the level of a denial of a FAPE. In addition, I find tha t the record
reflects the participation of the parents and the student' s then-current teachers at the May 2011
CSE meeting. The parents were given timely notice of the CSE meeting and were aware of their
rights as mem bers of the CSE. Based upon th e foregoing, I find that the parents were not
deprived of m eaningful participation in the developm ent of the student's IEP for the 2011-12
school year.

C. May 2011 IEP

The parents claim that the distr ict failed to provide an appropriate IEP, an app ropriate
placement recommendation, an appropriate trans ition plan and that the goals developed for the
student do not address her needs.

1. Annual Goals

An IEP must include a written statement of measurable annual goals, including academic
and functional goals designed to m eet the student's needs that result from the student's disability
to enable the student to be i nvolved in and m ake progress in th e general education curriculum ;
and meet each of the student' s other educational n eeds that result from the studen t's disability
(see 20 U.S.C. § 1414[d][1][A][1][II]; 34 CF R 300.320[a][2][i]; 8 NYCRR 200.4[d][2][iii]).
Each annual goal shall include the evaluative crit eria, evaluation procedures and schedules to be
used to m easure progress toward m eeting the annual goal during the period beginning with
placement and ending withth enexts cheduled revie w by the comm ittee (8§ NYCRR
200.4[d][2][1ii][b]; see 20 U.S.C. § 1414[d][1][A][i][I11]; 34 CFR 300.320[a][3]).

The May 2011 IEP contains eight annual goa 1s with approxim ately 43 corresponding
short term objectives (Dist. Ex. 1 at pp. 7-11). The goals and objectives addressed the student' s
identified needs in receptive and expressive language skills, pragmatic language skills, transition
skills, counseling, OT, m ath, written express ion, and reading comprehension (Dist. Ex. 1 at pp.
7-11). The hearing reco rd reflects that the a nnual goals were developed by the student' s then-
current teachers, the parents, the dis trict school psychologist, the district representative and the
liaison from Cooke (Tr. pp. 54, 68-69; 73, 89-93; Dist . Ex.4 atp.1). In addition, the record
indicates that all of the CSE members were in agreement with the annual goals developed for the
May 2011 IEP (Tr. pp. 72, 76, 709). Moreover, each annual goal in cluded criteria for
determining achievement, and both a method and schedule for measuring progress (Dist. Ex. 1 at

pp- 7-11).

The May 2011 IEP also describe d the student's present levels of performance, indicating
that the student demonstrated needs related to listening comprehension and decoding (Dist. Ex. 1
at pp. 3-4). Although the May 2011 IEP does not ¢ ontain annual goals to address these specific
needs, the record sho ws that the student ha d demonstrated through prior assessm ents that
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decoding may be a relative strength for her (Tr. pp. 98-99; Dist. Exs. 1 at p. 3; 7 at pp. 2-3, 7-11).
The student' s goals for speech-lan guage thera py and cou nseling include several short term
objectives that could address the student's listening comprehension needs (Dist. Ex. 1 at pp. 7-8).
To address the student' s distractibility, whic h impacts her listening comprehension skills, the
May 2011 IEP recomm ended the use of teacher  prompts and cues, graphic organizers and
rephrasing directions (id. at p. 3). Thus, overall, th e evidence in the hear ing record supports a
finding that the annual goals and short term  objectives set forth in th e May 2011 IEP targeted
and appropriately addressed the student' s identified areas of need (see, e.g., N.S. v. New York
City Dep't of Educ., 2014 WL 2722967, at *9 [S.D.N.Y. June 16, 2014]; B.K. v. New York City
Dep't of Educ., 12 F. Supp. 3d 343, 359-63 [E.D.N.Y. 2014]; D.A.B. v. New York City Dep' t of
Educ., 973 F. Supp. 2d 344, 359-61 [S .D.N.Y. 2013]; J.L. v. City Sch. Dist. of New York, 2013
WL 625064, at *13 [S.D.N.Y. Feb. 20, 2013]).

2. Transition Plan

The IDEA—to the extent approp riate for each individual student—r equires that an IEP
must focus on providing instruction and experiences that enables the student to prepare for later
post-school activities, including postsecondary education, employm ent, and independent living
(20 U.S.C. § 1401 [34][A]; s_ee Educ. Law § 4401[ 9]; 34 CFR 300.43; 8 NYCRR 200.1 [fft]).
Transition services must be "based on the individual child's needs, taking into account the child's
strengths, preferences, and interests" and must include "instruction, related services, community
experiences, the development of e mployment and other post-school adult living objectives, and,
when appropria te, acqu isition of daily living s kills and f unctional voc ational eva luation" (20
U.S.C. § 1401 [34][B]-[C]; 8 NYCRR 200.1 [fff]). Accordingly, pursuant to federal law, an IEP
for a student who is at least 16 years of age (15 under State regulations) must include appropriate
measurable postsecondary goals based upon age appr opriate transition a ssessments related to
training, education, employment, and, if appropriate, independent living skills (20 U.S.C. § 1414
[d][1][A][viii]; 34 CFR 300.320[b]; 8 NYCRR 200.4 [d][  2][ix]). It m wustalso includeth e
transition services needed to assist the student in reaching those goals (id.).

The hearing record does not  support the parent' s cont ention that the May 2011 IEP
contained an inadequate transi tion plan. A review ofthe Ma y 2011 IEP coordinated set of
transition activities shows that the transition plan incorporated the required areas of instruction,
community experiences, the develo pment of em ployment and other post-school adult living
objectives, and the acquisition of daily living skills (Dist. Ex. 1 at pp. 15-16). In this case, the
long-term adult outcomes outlined in the transition plan provided that the student would integrate
into the community with support, attend a vocational training pr ogram, live independently with
support, and be employed with maximum support (id. at p. 15).

Consistent with regulatory m andates, the stud ent's transition plan also indicated tha t the
student's instructional activities included participating in an instructional program that supported
future vocational plans a nd independent living (Dist. Ex. 1 atp. 15). In the area of community
integration, the transition plan in dicated that the student would participate in community service
activities that would help identify strengths and areas of interest, and th at she would learn about
community agencies and their functions (id.). ~ Post high school services included exploring
vocational training options, take steps needed to  apply to a future program  with support, to
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identify jobs that invo lve working with child ren such as a teacher' s assistant, and identify what
she would need to do to achieve that goal (id.). In the area of independent living, the student was
to learn about shopping, budgeting and household m anagement, to identify living settings for
post high school such as a gr  oup facility, learn about SSIa nd working with a budget, and
continue with trav el training (id. at p. 16). Additionally, the May 201 1 IEP ind icated that th e
parent, the school, and the student would shar e responsibility for the student m  eeting her
transition services goals and objectives (id. at p. 15-16).

To further support the student' s needs in transitioning to post-secondary activities, the
May 2011 IEP contained an annual goal design ed to im prove the student' s ability to plan for
post-secondary lif e by learn ing s kills assoc iated with independent living and ~ vocationa 1
preparation (Dist. Ex. 1 at p. 8). Specifical ly, the corresponding short term objectives were
developed to help the student learn how to identify individuals engaged in vocational activities in
the community; to categorize job titles and associated skill sets into broad vocational clusters; to
identify targeted workplace vocabulary; to utilize a map to develop a better understanding of the
geography of the city; to follow multi-step directions to travel to specifie d destinations in the
surrounding community; to develop strategies to improve self-advocacy skills; and to increase
recognition, knowledge, and contextual awaren ess of high frequency vocational term s (e.g.,
schedule, closed, uptown) (id.). ~ Furtherm ore, a com parison of the shortte rm objectiv es
contained in the May 2011 IEP with the March 2011 Cooke progress report for adaptive skills
indicated th at sever al o f the short term objectiv es directly reflect ones the student had been
working on during the 2010-11 school year (compare Dist. Ex. 1 at p. 8, with Dist. Ex. 6 at p.
13).

Based upon the foregoing, the transition plan ad equately set forth th e student's transition
needs and goals consistent with federal and State regulations.

3. Assigned Public School Site

The parents claim that the district could not have im plemented the student' s May 2011
IEP at the assigned public site school. The IHO found that although not required to do so, the
district provided extensive proof that the r ecommendations of the CSE were appropriate (IHO
Decision at pp. 19-24, 43). I agree and find that the parents' claims regarding the assigned public
school site are speculative in nature and, therefore, must fail.

Challenges to an assigned public school site ar e generally relevant to whether the district
properly implemented a student's IEP, which is speculative when the student neve r attended the
recommended placement. Generally, the sufficiency of th e district's o ffered program must be
determined on the basis of the IEP itself (R _.E., 694 F.3d at 186-88). The Second Circuit has
explained that the parents' "[s]peculation that the school district will not adequately adhere to the
IEP is not an appropriate basis for unilateral placement" (R.E., 694 F.3d at 195; see F.L. v. New
York City Dep't of Educ., 553 Fed. App' x 7,9 [2d Cir. 2014]; B.K. v. New York City Dep' t of
Educ., 12 F. Supp. 3d 343, at 371-72 [E.D.N.Y. 2014] see also K.L. v. New York City Dep' tof
Educ., 530 Fed. App'x 81, 87 [2d Cir. 2013R.C. v. Byram Hills Sch. Dist., 906 F. Supp. 2d 256,
273 [S.D.N.Y. 2012] [e xplaining that "[g]iven the Second Circuit's recent pronouncement that a
school district may not rely on evidence that a child would have had a specific teacher or specific

13



aide to support an otherwise deficient IEP, it w ould be inconsistent to require evidence of the
actual clas sroom a student would be placed in where th e parent rejected an I[E P before the
student's classroom arrangements were even made"]).

The Second Circuit has also clarified that, unde r factual circumstances similar to those in
this case, in which the parents hav e rejected and unilaterally placed th e student prior to IEP
implementation, "[p]arents are ent itled to rely on the IEP for a de scription of the services that
will be provided to their child" (P.K. v. New Yo rk City Dep't of Educ., 526 Fed. App'x 135, 141
[2d Cir. 2013]) and, even m ore clearly, that "' [t]he appropriate inquiry is in to the nature of the
program actually offered in the written plan,’ not a retrospective assessm ent of how that plan
would have been executed" (K.L ., 530 Fed. App'x at 87, quoting R.E., 694 F.3d at 187; see C.F._
v. New York City Dep' t of Educ., 746 F.3d 68, 79 [2d Cir. 2014]). T hus, the analysis of the
adequacy of an IEP in accordance with R.E. is prospective in nature, but the analysis of the IEP's
implementation is re trospective. Theref ore, if it becom es clear that the student will not be
educated un der the p roposed IEP, there can b e no denial of a FAPE  due to th e failure to
implement the IEP (R.E., 694 F.3d at 186-88; see also Grim, 346 F.3d at 381-82 [holding that the
district was not liable for a denial of a FAPE  where th e challenged IEP was determ ined to be
appropriate, but the parents chos e not to ava il th emselves of the p ublic s chool progr am])).
Rather, when parents have claim s regarding th e appropriateness of an assigned public school
placement, "the appropriate forum for such a claim is 'a later proceeding' to show that the child
was denied a free and appropriate p ublic education 'because necessary s ervices included in the
IEP were not provided in practice' " (F.L., 553 Fed. App'x at 9, quoting R.E., 694 F.3d at 187
n.3).

In view of t he foregoing, I find tha t the parents cannot prevail on their claim s regarding
implementation of the May 2011 IEP because a retro spective analysis of how the district would
have im plemented the student' s March 2011 IEP at the assigned public school site is not an
appropriate inquiry under the ci rcumstances of this case (K.L., 530 Fed. App' x at 87; R.E., 694
F.3d at 186; R.C., 906 F. Supp. 2d at 273). Even if such an inquiry were appropriate, the hearing
record presents no basis for departing from the IHO's conclusion that the district established that,
had the student attended the assigned public school site, the district would have implemented her
IEP (IHO Decision at pp. 19-24).

VII. Conclusion

Based on the foregoing, I find that the district offered the student a FAPE for the 2011-12
school year. I therefore m ake no findings as to the appropriateness of the parents' unilateral
placement of the student or with respect to equitab  le considerations. I have considered th e
parents' remaining contentions and find them to be without merit.

THE APPEAL IS DISMISSED.
Dated: Albany, New York

November 25, 2014 JUSTYN P. BATES
STATE REVIEW OFFICER
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