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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed 
to offer an appropriate educational program to respondents' (the parents') daughter and ordered it 
to reim burse the parents for their daughter' s tu ition costs at the Jew ish Center for Special  
Education (JCSE) for the 2011-12 school year.  The appeal must be sustained. 
 
II. Overview—Administrative Procedures 
 
 When a student in New York is eligible for special education services, the IDEA calls for 
the creation of an individuali zed education program  (IEP), wh ich is deleg ated to a loc al 
Committee on Special Education (CSE) that includes,  but is not lim ited to, paren ts, teachers, a 
school psychologist, and a dist rict representative (Educ . Law § 4402; see 20 U.S.C. 
§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 NYCRR 200.3, 200.4[d][2]).  If disputes 
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occur between parents and school di stricts, incorporated among the procedural protections is the 
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due 
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[l]). 
 
 New York State has implemented a two-tiered system of administrative review to address 
disputed m atters between parents and school di stricts regarding "any m atter relating to the 
identification, evaluatio n or edu cational placem ent of a stu dent with  a disab ility, or a studen t 
suspected of having a disability, or the provision of a free appropr iate public education to such 
student" (8 NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2], 
300.507[a][1]).  First, after an opportunity to engage in a resolution process, the parties appear at 
an im partial hearing conducted at the local le vel before an IHO (Educ. Law § 4404[1][a]; 8 
NYCRR 200.5[j]).  An IHO typically conducts a trial-type h earing regarding the m atters in 
dispute in which the parties have the right to be accompanied and advised by counsel and certain 
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at 
the hearing  that has n ot been dis closed five business days before the hearing; and obtain a  
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[j][3][v], [vii], [xii]).  The IHO m ust render and transm it a final written 
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted 
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[j][5]).  
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO m ay grant 
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ]).  
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]). 
 
 A party aggrieved by the decisi on of an IHO may subsequently  appeal to a State Review 
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 
NYCRR 200.5[k]).  The appealing pa rty or parties m ust identify the findings, conclusions, and 
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO 
to grant (8 NYCRR 279.4).  The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8 NYCRR 279.5).  The SRO conducts an im partial review of the IHO' s 
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re 
that the pro cedures at the hearing were consis tent with the  requirem ents of due process; seek 
additional evidence if necessary ; and render an inde pendent decision based upon the hearing 
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]).  The SRO must ensure that a final decision 
is reached in the review and that a copy of the decision is mailed to each of the parties not later 
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific 
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and  
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]). 
 
III. Facts and Procedural History 
 
 The hearing  record  rev eals th at at the age of five m onths, the student received special 
education and related services through the Early Intervention Pr ogram (EIP) in the form  of  
speech-language therapy, occupational therapy (O T), and physical therapy (PT) to  address the 
student's history of global developmental delays and low muscle tone (Dist. Ex. 11 at p. 2).  With 
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regard to the student' s educational history, she attended an integrated pr ekindergarten class and 
for kindergarten and first grade attended a nonpu blic general education school (Tr. pp. 208-09; 
Dist. Ex. 11 at pp 2-3).  In September 2009 (second grade), the pa rents enrolled the student at 
JCSE, where she continued to attend through the 2011-12 school year (Tr. pp. 208-09).1 
 
 On March 10, 2011 a CSE convened to conduc t the student' s annual review and to 
develop the student' s IEP for the 2011-2012 school year (Dist. Ex. 4).  Finding the student 
eligible f or specia l edu cation and r elated serv ices as a s tudent with  a le arning disability, the  
March 2011 CSE recomm ended a 10-m onth program in a 12:1+1 special class in a community 
school with the following related services: two 30-minute sessions per w eek of individual OT, 
three 30-m inute sessions per week of individual PT, three 30-minute sessions per week of 
individual s peech-language therapy,  and one 30-m inute session per week of speech-langu age 
therapy in a group (3:1) (id. at pp. 1, 19). 2  The March 2011 CSE also recommended 
accommodations related  to the stu dent's partic ipation in  State and  local assessm ents and  
participation in adapted physical  education (id.).  By final notice of recomm endation dated 
August 9, 2011, the district summ arized the speci al education services  recomm ended in the 
March 2011 IEP and identified the pa rticular public school site to which the district assigned the 
student to attend for the 2011-12 school year (Dist. Ex. 3). 
 
 In a letter to the district dated August 18, 2011, the parent expre ssed her concern with 
respect to the district 's recommendation of a 12:1+1 specia l class in a community school noting 
her belief that a "class this large would [not] give [the stude nt] the am ount of i ndividualized 
support that she requires" (Dist. Ex. 12). 3  In addition, the parent notif ied the district that, as it 
was summ er and the assigned public school site  was closed, she would visit the school in 
September to determ ine if it was appropriate  for the s tudent; howev er, she requested "any 
information on the placem ent, such as a clas s profile" (id.).  In the m eantime, the parent 
indicated her intent to maintain the student's enrollment at JCSE and seek reim bursement for the 
costs of the student' s tuition "i f the IEP and program  continue[d] to remain inappropriate" (id.).  
On September 1, 2011, the parent executed an enro llment contract for the student's attendance at 
JCSE for the 10-month 2011-12 school year (Parent Ex. D). 
 
 In a letter dated September 21, 2011, the parent  notified the district that she spoke with 
the special education coordinator from  the assigned public school site and was inform ed that the 
two available 12:1+1 special classes were full and "it would be a waste of time" for the parents to 
visit the school (Dist. E x. 13).4  The parent also reiterated her concerns from  her August 2011 
                                                 
1 The Commissioner of Education has not approved JCSE as a school with which school districts may contract 
for the instruction of students with disabilities (see 8 NYCRR 200.1[d]; 200.7). 
 
2 Th e stud ent's elig ibility fo r sp ecial ed ucation program s and related serv ices as a st udent with  a l earning 
disability is not in dispute (see 34 CFR 300.8[c][10]; 8 NYCRR 200.1[zz][6]). 
3 The hea ring r ecord re flects t hat bot h pa rents we re nam ed as pa rties t o t his pr oceeding, h owever, only t he 
student's mother attended the March 2011 CSE meeting and testified during the impartial hearing (Dist. Ex. 4 at 
p. 2).  Unless otherwise noted, the term "parent" refers to the student's mother in this decision. 
 
4 Although the parent refers to the classes at the assigned  school as "12:1" classes in the due process complaint 
and in her l etter to the di strict, the parent makes several  references to a 12: 1+1 special class in the assigned 
school bei ng offered t o t he st udent ( Dist. Exs. 1;  1 2; 1 3).  Mo reover, th e IEP teach er testified th at th e 
classrooms were " 12:1+1" special classes (Tr. pg. 14).  To  remain co nsistent with th e hearing reco rd and  in 
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letter regarding the district's recommendation of a 12:1+1 special class p lacement (Dist. Exs. 12; 
13).  Based on the foregoing, the parents notified th e district that the student would rem ain at  
JCSE and they would seek reimbursement for the costs of the student's tuition (Dist. Ex. 13). 
 
 A. Due Process Complaint Notice 
 
 In a due process com plaint notice dated May 7, 2012, the parents allege d that the district 
failed to offer the student a free appropriate public education (FAPE) for the 2011-12 school year 
(Dist. Ex. 1).  More specifically, the parents contended that the March 2011 CSE was improperly 
composed, failed to follow proper procedures  in convening the March 2011 CSE meeting, and 
did not review appropriate docum entation prio r to m aking its recommendation (id. at p. 1). 5  
Next, the p arents alleg ed that the March 2011  IE P failed to accu rately describe the studen t's 
needs (id.).  The parents further alleged that the annual goals and objectives failed to address the 
student's needs (id.).  Relative to the 12:1+1 special class placement, the parents contended that a 
class size of 12 students was "too large" for the student and inappropriate because the student 
required "more 1:1 [support] and individualized in struction to address her learning needs and 
distractibility" (id.).  Addition ally, the parents contended that af ter sp eaking with  the special 
education coordinator from the assigned public school site, they were  advised that there were no 
available spots for the student at the school (id. at p. 2).  Ba sed on this infor mation, the parents 
argued that they wrote to th e CSE regarding the assigned sc hool being full but received no 
response (id.).  The parents alleged that the distri ct's failure to respond to the parents'  concerns 
inhibited their parental particip ation (id.).  Next, the parents argued that the student' s unilateral 
placement at JCSE was appropriate for the stu dent because it prov ided her with "sm all group  
support and individualized attentio n" (id.).  As relief, the parents requested prospective funding 
or reimbursement for the costs of the student' s tuition at JCSE for the 2011-12 school year (id.).  
The parents  also reques ted the cos ts of  the student' s tuition pursuant to pendency to the exten t 
applicable (id.). 
 
 B. Impartial Hearing Officer Decision 
 
 On August 1, 2012, an im partial hearing conv ened in this m atter and concluded on 
September 19, 2012, after three d ays of proceed ings (T r. pp. 1-237).  In a decision dated 
December 5, 2012, th e IHO found that the district fa iled to offer the student a F APE for the 
2011-12 school year, that JCSE wa s an appropriate unilateral placement for the student, and that 
equitable considerations weighed in favor of the parents' request for relie f (IHO De cision at pp.  
10-18).  Initially, the IHO found that the March 2011 CSE did not include a special education 
teacher who could implement the student's IEP or explain how a 12:1+1 special class placement 

                                                                                                                                                             
order t o a void con fusion, we shal l re fer t o t he parents' refe rences t o t he "1 2:1" cl assrooms as "12: 1+1" 
classrooms. 
 
5 The parents' allegation that the March 2011 CSE "did not follow the proper procedure in convening the [CSE] 
meeting" was neither addressed by the IHO nor advanced on appeal by the parents.  Under the circumstances of 
this case, the parents have effectively abandoned this claim by failing to identify it in any fashion or make any 
legal or factual argument as to how it would rise to the level of a denial of a FAPE.  Therefore, this claim will 
not be further considered (34 CFR 3 00.514[d]; 8 NYCRR 2 00.5[j][5][v]; see M.Z. v. New Yo rk City Dep 't of 
Educ., 2013 WL 1314992, at *6-*7, *10 [S.D.N.Y. Mar. 21, 2013]).  
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would be appropriate, and that these failures impacted the pare nts opportunity to participate in 
the March 2011 CSE meeti ng resulting in a denial of a FAPE  (id. at pp. 14-15).  Next, the IHO 
found that the March 2011 CSE fa iled to "conside r sufficient docum entation or consider the 
documentation" in front of the CSE ( id. at p. 15).  W ith respect to the March 2011 IE P, the IHO 
found that it did not appropriately  meet the student's needs (id.).  The IHO found that the annual 
goals were insufficient and ina ppropriate (id.).  Speci fically, the IHO found th at there were no 
writing goals and that the district failed to esta blish that the goals were appropriate given the 
student's functional levels (i d.).  Additionally, the IHO found that the 12:1+1 special class 
placement was not appropriate for the studen t because it was "too large" and e ven with 1:1 
support in the classroom, the student would have a "difficult tim e" (id.).  The IHO also found 
that th e district "failed to consider a m ore restrictive setting" a nd "prede termine[d] the 
recommendation" (id.). 6  Next, the IHO found that the CSE failed to provide the student with 
transition services to support the student' s transition into a larger schoo l environment (id. at pp. 
15-16).7  With respect to the assigned public school site, the IHO found t hat the district failed to 
establish that the assigned school  could m eet the student' s needs because the district failed to 
offer testimony regarding the assi gned classroom or how it would be appropriate for the student 
(id. at p. 16).  The IHO also f ound the district' s assert ion that it had an av ailable spot for the 
student at the assigned public sc hool site to be "disingenuous" (i d.).  Next, the IHO found that 
the unilateral placem ent of the student at JCSE was appropr iate because the stud ent progressed 
both acad emically and  socially (id. at pp. 1 6-17).  Lastly, th e IH O found that equ itable 
considerations supported the parents' request for relief and ordered the district to pay the costs of  
the student's tuition at JCSE for the 2011-12 school  year reduced by fifteen percent, the portion 
of the school year attributable to "religious instruction" (id. at pp. 17-18). 
 
IV. Appeal for State-Level Review 
 

                                                 
6 The IHO e xceeded his jurisdiction by m aking a s ua s ponte determination t hat t he CSE p redetermined t he 
12:1+1 special class placement recommendation because the parents did not raise this issue in their due process 
complaint notice (compare IHO Decision at p. 15, with Dist. Ex. 1 at pp. 1-2).  Accordingly, this finding must 
be reversed. 
 
7 The IHO ex ceeded his jurisdiction by making a su a sponte finding that th e CSE failed  to provide support to 
transition the student into a "larger environment" because the parents did not raise this issue in their due process 
complaint notice (compare IHO Decision at pp. 1 5-16, with Dist. Ex. 1 at pp. 1 -2).  A ccordingly, this finding 
must be reversed.  However, even assuming the parents raised the issue of "transitional support services" in the 
due process complaint notice, their argument is without merit, as such services are not provided to the student; 
but rather, are provided on a te mporary basis to teachers  "to aid in the  provision of appropriate services to a  
student with  a d isability tra nsferring to  a regu lar progra m o r to  a p rogram o r service in  a less restrictiv e 
environment" (8  NYCRR 20 0.1[ddd]; see 8  NYCRR 2 00.6[c]; 2 00.13[a][6]).  In th is case, the CSE 
recommended that the student attend a s pecial class in a com munity school, with no indication in the hearing 
record that she would have any more interaction with nondisabled students in the district public school than the  
student received at JCSE (see Tr. pp. 42-42, 157-58).  Furthermore, "there is no requirement in the IDEA for a 
'transition plan' when  a student moves from one school to another" (A.D. v. New York City Dep' t of Educ., 
2013 WL 1155570, at *8  [S.D.N.Y. Mar . 1 9, 2013], citin g E.Z.-L v . New York City D ep't o f Edu c., 763 
F.Supp. 2d  584, 598 [S.D .N.Y., 201 1], aff 'd sub  nom., R.E. , 694  F.3d  167; F.L. v. New York City D ep't of  
Educ., 2012 WL 4891748, at *9 [S.D.N.Y. Oct. 16, 2012], aff'd, 2014 WL 53264 [2d Cir. Jan. 8, 2014]; A.L. v. 
New York City Dep't of Educ., 812 F. Supp. 2d 492, 505 [S.D.N.Y. 2011]; ,; see R.E. v . New York City Dep't 
of Educ., 694 F.3d 167, 195 [2d Cir. 2012]). 
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 The district appeals from the IHO's decision that it failed to offer t he student a FAPE fo r 
the 2011-12 school year, that the parents'  unilateral placement at JSCE was appropriate, and that  
equitable considerations favored the parents.  
 
 First, the district assert s that the IHO erred in findi ng that the March 2011 CSE was 
improperly com posed.  The district further argues  tha t tha t the IHO erred in f inding that the  
March 2011 CSE failed to consider the docum entation before it and further argues that the CSE 
considered sufficient evaluative inform ation.  Th e district argues that th e IHO erred in finding 
that the annual goals were inappropriate and insufficient.  Additionally the district argues that the 
CSE's recommendation of a 12:1+1 special class wa s not predeterm ined, but rather, a result of 
meaningful and active participation from the parents and JCS staff.  The district further contends 
that the IH O erred in finding that lack of tr ansition support services in the March 2011 IEP 
resulted in a denial of a FAPE.  In addition, the district argues that the IHO erred in finding that 
the district f ailed to establish th at the assigned public school site would have been able to m eet 
the stud ent's needs.  Th e district also conte nds that the IH O erred in finding that JCSE was 
appropriate and in finding that e quitable considerations weighed in favor of granting the parents' 
requested re lief.  Lastly,  the dis trict argues that the parents  are not entitled to direct paym ent 
because they did not establish that they were unable to front the costs of the student's tuition. 
 
 In an answer, the parents respond to the di strict's allegations and generally argue to 
uphold the IHO's conclusions that the district failed to offer th e student a FAPE for the 2011-12 
school year, that JCSE was an appropriate unilateral placement, and that equitable considerations 
weighed in favor of the parents' requested relief. 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
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also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the 
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 



 8

"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 
VI. Discussion 
 
 A. CSE Process 
 
  1. CSE Composition 
 
 In the instant case, the parents assert that the March 2011 CSE was improperly composed 
due to the absence o f a special education t eacher who would have been responsible f or 
implementing the March 2011 IEP and som eone who could have discussed the appropriateness 
of the 12:1+1 special class placem ent.  The parents also assert that this impeded their ability to 
participate in the development of the March 2011 IEP. 
 
 The presence of a "special education teach er" or "special education provider" of the 
student is  required  by the IDEA (20 U.S.C.  § 1414[d][1][B][iii]; 34  CFR 300.321[a][3]; 8 
NYCRR 200.3[a][1][iii]).  The Offici al Analysis of Comm ents to the federal regu lations states 
that the special education teacher m ember of the CSE "should be the person who is, or will b e, 
responsible for implementing the IEP" (IEP Team, 71 Fed. Reg. 46670 [Aug. 14, 2006]). 
 
 The hearing record indicates that the following individuals attended the March 2011 CSE 
meeting: a district school psychologist (who also serv ed as the district represen tative), a district 
general edu cation teach er, a d istrict social worker, a parent m ember, the s tudent's special 
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education teacher at JC SE (via telephone) and the parent (via tele phone) (Dist. Ex. 4 at p. 2).  
Additionally, a district special education teacher attended the CSE meeting; however, the district 
school psychologist did not recognize the signatu re on the CSE attendance sheet and did not 
recall which  of two special ed ucation teachers with whom  she "usually " worked attended th e 
March 2011 CSE meeting (Tr. pp. 122-23).  Thus, the hearing record is unclear as to whether the 
district speci al educat ion t eacher who attended the CSE m eeting met the regulatory criteria.  
Assuming for the purposes of this decision that the district special education teacher who took 
part in the March 2011 CSE would not have be en responsible for implementing the March 2011 
IEP, to the extent that this constituted a procedural violation, the hearing record does not provide 
any basis under these circum stances upon which to conclude that such pr ocedural inadequacy 
impeded the student' s right to  a FAPE, significantly im peded the parents'  opportunity to 
participate in the d ecision-making process regarding the provision of a FAPE to the student, or 
caused a deprivation of educational benef its (20 U.S.C. § 1415[f][3][E][ii]; 34 CFR 
300.513[a][2]; 8 NYCRR 200.5[j][4][ii]; see Davis v. W appingers C ent. Sch. Dist., 431 Fed. 
App'x 12, 14-15 [2d Cir. 2011]; R.B. v. New York City Dep' t of Educ., 15 F.Supp.3d 421, 430, 
*5-*6 [S.D.N.Y. Mar. 26, 2014] [fi nding that the CS E's reliance, in part , upon progress reports 
created by the studen t's teach er "significantly mitigated" the absenc e of a specia l education 
teacher at the CSE meeting who was not the student's "own special education teacher"]; A.M. v. 
New York City Dep't of Educ., 964 F. Supp. 2d 270, 279-80 [S.D.N.Y. 2013]; J.G. v. Kiryas Joel 
Union Free Sch. Dist., 777 F. Supp. 2d 606, 646-47 [S.D.N.Y. 2011]).  
 
 This is particularly so given that dur ing the March 2011 CSE m eeting, the student' s 
teacher at J CSE provided the CSE with informa tion regarding the s tudent's progress, academ ic 
weaknesses and strengths, annual goals, and so cial emotional development (Tr. pp. 60, 63, 67;  
109; Dist. Exs. 4 at pp. 3, 5; 5; 10).  Furtherm ore, the hearing record reflects that the CSE 
considered a February 2011 JCSE progress report, prepared by the student's JCSE teacher (Tr. p. 
60; Dist. Ex. 10).  Addi tionally, the March 2011 CSE minutes indicate th at the JCSE teacher 
provided infor mation to the CSE regarding the student' s instructio nal lev els ( Dist. Ex. 5 ).  
Moreover, the district school psychologist testif ied that it w as reasonable for the CSE to rely on 
the teacher's estimates in term s of  the student' s instructional leve ls because "the teacher is the  
person who works with the studen t directly . . . and can provide the m ost recent information . . . 
this is what the [the CSE] really need[s]" (Tr. pp. 64-65).  As the student' s JCSE te acher—who 
was directly acquainted with this stu dent's particular needs—was able to f ully participate in th e 
March 2011 CSE m eeting, and because I find the CS E had adequate evaluative infor mation to 
recommend an approp riate program for the reas ons stated below, the  participation of a dis trict 
special education teacher who would not have been able to implement the IEP did not rise to the 
level of a denial of a FAPE (A.H., 394 Fed. App'x at 720-21; see R.B. v. New York City Dep't of 
Educ., 2014 W L 1618383, at *6 [S.D.N.Y. Mar. 26, 2014]; A.M. v. New York Ci ty Dep' t of 
Educ., 964 F. Supp. 2d 270, 279-80 [S .D.N.Y. 2013]; S.H. v. Eastches ter Union Free Sch. Dist., 
2011 WL 6108523, at *7 [S.D.N.Y. Dec. 8, 2011]). 
 
 Contrary to the paren t's argument that the ab sence of a district sp ecial education teacher 
resulted in the absence of a CSE member who could discuss th e appropriateness of the 12:1+1 
special class placem ent recomm endation, a sp ecial education teach er is not the C SE m ember 
who is required to have overa ll knowledge of the district' s special education  program s and 
resources; rather, that role lies with the distri ct representative (see 8 NYCRR 200.3[a][1][v]).  In 
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this case, th e district representa tive who attend ed the CSE m eeting tes tified that h er ro le as  a  
district representative w as to "explain[] the pr ogram recommendation, what kind of program  is 
recommended, a related service recomm endation, how the student' s needs are going to be 
addressed within the school system  and an swer the parents'  questions about [the] 
recommendation in [the] public school system in general" (Tr. p. 59).  The district representative 
further testified that she was "qualif ied" to answ er any of the parents'  questions and that every 
other CSE team member had extensive knowledge about the public school system  and program 
recommendation a s we ll ( id.).  Ad ditionally, the distric t r epresentative tes tified that the  CSE 
considered other placem ent options for the stude nt and explained why the CSE re jected those 
options (Tr. pp. 83-84).  Therefore, the evidence in the hearing reco rd indicates that  the district 
representative was knowledgeable  about the district' s resources , including 12:1+1 special class 
placements and, accord ingly, was also capable o f explaining the special e ducation services and 
potential placements on the con tinuum available in  the dis trict to  the CSE m embers, including 
the parent.  Consequently, the evidence in the h earing record supports a finding that the parents'  
assertions regarding the composition of the March 2011 CSE must be dismissed. 
 
  2. Consideration of Evaluative Information and Present Levels of 

Performance 
 
 I turn next to the parents'  assertion that the March 2011 CSE failed to consider sufficient 
evaluative information and that the March 2011 IEP failed to describe the student's needs and did 
not accurately reflect information provided by JCSE. 
 
 In developing the recommendations for a student's IEP, the CSE must consider the results 
of the initia l or m ost recent eva luation; the s tudent's strengths; the con cerns of the  parents for 
enhancing the education of their ch ild; the academic, developmental and functional needs of th e 
student, including, as appropriate, the student's performance on any general State or district-wide 
assessments as well as any special factors as s et forth in federal and S tate regulations (34 CFR 
300.324[a]; 8 NYCRR 200.4[d][2]).  However, neither the IDEA nor State law requires a CSE to 
"'consider all potentially relevant evaluations'" of a student in th e development of an IEP or to 
consider "'every single item  of data available' " about the student in the developm ent of an IEP 
(T.G. v. New York City Dep't of Educ., 973 F. Supp. 2d 320, 340 [S.D.N.Y. 2013], quoting F.B. 
v. New York City Dep' t of Educ., 923 F. S upp. 2d 570, 581-82 [S.D.N.Y. 2013]; see M.Z. v. 
New York City Dep't of Educ., 2013 WL 1314992, at *8 [S.D.N.Y. Mar. 21, 2013]).  In addition, 
while the CSE is required to consid er recent evaluative data in developing an IEP, s o long as the 
IEP accurately reflects the studen t's needs the IDEA does not require th e CSE to exhaustiv ely 
describe the student' s needs by incorporating in to the IEP every detail of the evaluative 
information available to it (20 U.S.C. § 1414[d][3][A]; see M.Z., 2013 WL 1314992, at *9; D.B. 
v. New York City Dep't of Educ., 2011 WL 4916435, at *7-*9 [S.D.N.Y. Oct. 12, 2011]). 
 
 A district must conduct an  evaluation of a student wher e the educational or related 
services needs of a  student warrant a reevaluation or if the student' s parent or teacher requests a 
reevaluation (34 CFR 300.303[a][2]; 8 NYCRR 200.4[ b][4]); however, a di strict need not 
conduct a reevaluation more freque ntly than once per year unless the parent and the district 
otherwise agree and at least once every th ree y ears un less the d istrict and the parent agree in 
writing th at such a reevaluation  is unnece ssary (8 NYCRR 200.4[b][4]; se e 34 CFR 
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300.303[b][1]-[2]).  A CSE m ay direct that add itional evaluations or assessments be conducted  
in order to appropriately assess th e student in all a reas re lated to  the suspected  disabilities (8  
NYCRR 200.4[b][3]).  Any ev aluation of a student with a disa bility must use a variety of 
assessment tools and s trategies to gather rele vant function al, develop mental, and academ ic 
information about the student, including informati on provided by the parent , that m ay assist in 
determining, among other things the content of the student' s IEP (20 U.S.C. § 1414[b][2][A]; 34 
CFR 300.304[b][1][ii]; see Letter to Clarke, 48 IDELR 77 [OSEP 2007]).  In particular, a district 
must rely on technically sound instru ments that may assess the relative contribu tion of cognitive 
and behavioral factors, in addition to phy sical or developm ental factors (20 U.S.C. 
§ 1414[b][2][C]; 34 CFR 300.304[b][3]; 8 NYCRR 200.4[b][6][x]).  A district must ensure that a 
student is appropriately assessed in all areas related to the susp ected disability, including, where 
appropriate, social and em otional status ( 20 U.S.C. § 1414[b][3][B]; 34 CFR 300.304[c][4]; 8 
NYCRR 200.4[b][6][vii]).  An eval uation of a student m ust be sufficiently com prehensive to 
identify all of the stu dent's special educatio n and related serv ices needs, whether o r no t 
commonly linked to the disability  category in which the student has been classified (34 CF R 
300.304[c][6]; 8 NYCRR 200.4[b][6][ix]; see Applicati on of the Dep' t of Educ., Appeal No. 07-
018). 
 
 In this case, the hearing record indicat es that the March 2011 CSE had the following 
evaluative infor mation available to de velop the March 2011 IEP: an April 26, 2010 
psychoeducational evaluation report, a January 20, 2011 classroom observation conducted by the 
district social worker who attended the Ma rch 2011 CSE meeting, a Fe bruary 28, 2011 progress 
report prepared by the student' s teacher at JCSE, a February 2011 JCSE OT update, a March 
2011 JCSE speech-lang uage progress report, an d a PT  update (Tr. pp. 5 6-57; Dist. Exs. 6-11).   
The district representative te stified that the March 2011 C SE relied upon the aforem entioned 
evaluative infor mation—as well as the student' s previous IE P, verbal input from  the student' s 
teacher and parent, and information in the student's file—to develop the student's IEP (Tr. 58). 
 
 As described in detail below, the infor mation found in the evaluativ e material that the 
CSE had before it is appropria tely reflected in the Mach  2011 IEP.  The March 2011 IEP 
included grade equivalents based o n teacher es timates for the student' s instructional levels and 
identified the student' s decodi ng at a 1.2 instructional level,  reading com prehension at a 1.2 
instructional level, listening comprehension at a 1.2 instructi onal level, writing at a K.8 
instructional level, math computation at a 3.1 instructional level, and math problem solving at a 2 
instructional level (Dist. Ex. 4 at p. 3).  C onsistent with the February 2011 progress report 
prepared by  the studen t's JCSE teacher, the IE P indicated  that th e s tudent m ade sign ificant 
progress in her reading (compare Dist. Ex. 4 at p. 3; with Dist. Ex. 10 at p. 1).  As reported in the 
JCSE progress report —and as reflected in  the March 2011 IEP —the student read consonant-
vowel-consonant words with all short vowels and wo rds with initial and  final consonant blends 
and digraphs (id.).  Consistent with the JCSE progress report, the March 2011 IEP reflected that 
the student could answer com prehension ques tions after reading short passages with 80% 
accuracy (id.).  In addition, as indicated in the JCSE progress re port and IEP, the student could  
perform three digit addition and subtraction with regrouping, so lve one step problem s with 
money, and identify time on an analog clock to the nearest five minutes (id.). 
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 According to the March 2011 speech-language progress report prepared by the student' s 
speech-language therapist at JCSE and as reflected in the March 2011 IEP, the student presen ted 
with pragm atic, receptive, and expressive langua ge delays (com pare Dist . Ex. 4 at p. 4; with 
Dist. Ex. 8 at p. 1).  The distri ct school psych ologist testif ied that th e JCSE speech-languag e 
therapist wrote the speech-language portion of the student's present levels of performance (Tr. p. 
62; Dist. Ex. 4 at p. 4).  As indicated on the March 2011 IEP, the student' s pragmatic deficits 
were characterized by poor eye contact, poor focus and attending, and  poor eating  skills th at 
impacted the student socially (Dist. Ex. 4 at p. 4).  Also, accord ing to the April 2010 
psychological report and the March 2011 IEP, the student presented with an open m outh posture 
and drooling caused by her oral m otor weakness (compare Dist. Exs. 4 at p. 4, with 11 at p. 4).  
Receptively, the student had difficulty answerin g "wh" questions during reading com prehension 
skills (Dist. Ex. 4 at p. 4).  Expressively, the student had a limited vocabulary and difficulty 
organizing her thoughts to retell a simple narrative (id.). 
 
 Consistent with the Februa ry 2011 JCSE progress report, the March 2011 IEP described 
the student as being usually well behaved and inte racting with others (com pare Dist. Ex. 4 at p. 
5; with Dist. Ex. 10 at p. 1). According to th e January 2011 classroom observation, the February 
2011 JCSE OT update, the February 2011 JCSE progr ess report, an undated PT update, and as  
indicated in  the socia l/emotional performance section of the March 2011 IEP, the student was 
easily distracted and had difficulty su staining attention (Dist. Exs. 4 at p. 5; 6 at p. 1; 7; 9; 10 at 
p.1).  Additionally, as reported in the February 2011 JCSE progress report and in the 
social/emotional perform ance s ection of the March 2011 IEP, the student required constant 
redirection, to which she was re sponsive, along with positive reinforcem ent and verbal praise 
(Dist. Exs. 4 at p. 5; 10 at p. 1).  As indicate d in the JCSE progress report and recorded on the 
March 2011 IEP, at tim es the student could be immature, crying easily , or could becom e overly 
excited regarding rou tine events (Dist. Exs. 4 at p. 5; 10 at p. 1).  The March 2011 IEP also 
indicated th at th e student's behavior did not seriously in terfere with in struction and could be  
addressed by the special education teacher and the student's therapist (Dist. Ex. 4 at p. 5).  As  
reported on the IEP and gathered from teacher reports, teacher verbal input, parent verbal input, a 
classroom observation, and overall discussion during the March 2011 CSE meeting, the student's 
social/emotional needs included refocusing, repe tition, redirection, mode ling of appropriate 
behavior, positive reinforcement, and praise (Tr. pp. 67-68; Dist. Ex. 4 at p. 5).  
 
 Portions of the health and physical deve lopment section of the March 2011 IEP were 
completed by the studen t's JCSE physica l therapist and occ upational therapist prior to the CSE 
meeting (Tr. pp. 69-71; Dist. Ex. 4 at pp. 6, 8).  The district social worker also com pleted a part 
of the health and physical developm ent section using information provided by the parent during 
the March 2011 CSE meeting (Tr. pp. 69-70; Dist. Ex. 4 at p. 7).  According to the health and 
physical development section of the March 2011 IEP, the student was in good health (Dist. Ex. 4 
at pp. 6-7).  As indicated on the March 2011 IEP, the parent reported that the student's doctor had 
recommended that the student avoid milk due to frequent episodes with a runny nose (Dist. Ex. 4 
at pp. 1, 7).  As reported in the JCSE OT update, the March IEP also indi cated that the student 
was cooperative during therapy but dem onstrated difficulty m aintaining eye contact and was 
easily distracted by both auditory and visual stimuli (Dist. Exs. 4 at pp. 6, 8; 7).  Also as reported 
in the February 2011 JCSE OT update and th e March 2011 IEP, the student had decreased 
strength and endurance which impacted her fine motor and graphomotor skills (Dist. Exs. 4 at p. 



 13

8; 7).  At the tim e of the OT upda te, the student formed several lowercase letters of the alphabet 
incorrectly and had not yet m astered the appropriate height of le tters or spacing  between lette rs 
and words (Dist. Exs. 4 at p. 8; 7).  According to  the PT update and as recorded in the health and 
physical development section of the March 2011  IEP, the student presented with m ultiple motor 
deficits and with decreas ed muscle strength, especially in the upper extrem ities and trunk (Dis t. 
Exs. 4 at p. 6; 9).  As described in the heal th and physical developm ent section of the March 
2011 IEP and consistent with the PT update, the student presente d with spatial awareness and 
sensory integration issues which impacted "her ability to as cend and descend stairs  as well as 
negotiate obstacles safely" (id.).  T he student  chronically dem onstrated poor body and safety 
awareness in the school environm ent, especially in  crowed areas (id.).  As reported in the PT 
update and in the health and phys ical development se ction of the March 2011 IEP, the student 
required frequent verbal prom pts to m aintain an upright sitting posture in class, demonstrated 
difficulty in gross m otor skills such as jum ping, hopping, throwi ng and ball playing skills, and 
had decreased static and dynamic balance skills as well as decreased coordination (id.).  
 
 With respect to the student' s related services, the health and physical development needs 
section of the March 2011 IEP indicated that  the student should continue with OT and PT 
services, consistent with the February 2011 JC SE OT update and the unda ted PT update (Dist. 
Exs. 4 at pp. 6, 7, 8, 17, 19; 7; 9). 
 
 Based on the foregoing, the hearing record reflects that in developing the student's March 
2011 IEP, the March 2011 CSE c onsidered and relied upon the student' s psychoeducational 
evaluation, classroom observation, and PT update , along with several reports provided by JCSE  
staff (Dist. Exs. 6-11).  Furthermore, th e March 2011 IEP reflected the aforem entioned 
evaluative information and inco rporated additional information from the studen t's IEP f rom the 
preceding school year, inform ation from  the student' s file, as well as in put from  the student' s 
JCSE teach er and  the p arent (Tr.  5 8).  In add ition, th e hearing reco rd reflects th at the March 
2011 CSE accurately and sufficiently described the student's needs consistent with the evaluative 
information available to the CSE.  Consequently, the evidence contradicts the parent's allegations 
that the March 2011 CSE failed to consider suffici ent evaluative information and that the March 
2011 IEP failed to describe the student's needs and accurately reflect the information provided by 
JSCE. 
 
 B. March 2011 IEP 
 
  1. Annual Goals and Short-Term Objectives 
 
 Turning to the dispute regarding the annual goals and short-term  objectives, the parents 
assert that the annual goals and short-term  objectives did not address the student's needs.  The 
parents further assert that the IHO correctly found that the annual goals and short-term objectives 
were inapp ropriate and insufficient,  particula rly because th ere were no  writing go als and the  
district f ailed to establish that the  goals a ddressed the student' s needs given the student' s 
functional levels. 
 
 An IEP must include a written statement of measurable annual goals, including academic 
and functional goals designed to m eet the student's needs that result from the student's disability 
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to enable the student to be i nvolved in and m ake progress in th e general education curriculum ; 
and meet each of the student' s other educational n eeds tha t result from the studen t's disability 
(see 20 U.S.C. § 1414[d][1][A][i][II]; 34 CF R 300.320[a][2][i]; 8 NYCRR 200.4[d][2][iii]).  
Each annual goal shall include the evaluative crit eria, evaluation procedures and schedules to be 
used to m easure progress toward m eeting the annual goal during the period beginning with 
placement and ending  with th e next s cheduled revie w by the comm ittee (8 NYCRR  
200.4[d][2][iii][b]; see 20 U.S.C. § 1414[d][1][A][i][III]; 34 CFR 300.320[a][3]). 
 
 In this case, a revi ew of the hearing record reflects  that the March 2011 CSE developed 
approximately 14 annual goals and 27 correspondi ng short-term  objectives to address the 
student's individual needs as refl ected in the present le vels of performance (Dist. Ex. 4 at pp. 9-
16).  According to testimony by the district school psychologi st, the contents of the annual goals 
and short-term objectives were discussed by the entire CSE team  and no objections were m ade 
during the March 20 11 CSE m eeting (Tr. pp. 72-82).  Additionally, the parent testified  that the 
March 2011 CSE discussed the student' s strengths and weaknesses and what the student' s goals 
and objectives would be to m eet them (Tr. p. 217) .  The parent further testified that all the 
student's providers gave their opinion as to what was necessary to help the student meet her goals 
(id.).  Furthermore, the March 2011 CSE meeting minutes indicate that the student' s goals were 
discussed and that the parent and JCSE teacher were in agreement with the goals (Dist. Ex. 5). 
 
 Contrary to the parents' assertions, a review of the annual goals and short-term objectives 
contained in the March 2011 IEP rev eals that they addressed the st udent's needs (Dist. Ex. 4 at 
pp. 9-16).  To address the student's academic needs, the March 2011 IEP included an annual goal 
designed to improve the student' s math skills as dem onstrated by her ability to m easure objects, 
read a  the rmometer, perf orm operations  with fractions, a nd m ultiply and div ide single dig it 
numbers (id. at p. 14).  The IEP al so included reading goals that targeted the student's ability to 
increase her sight word vocabular y; improve her reading comprehe nsion skills as d emonstrated 
by her ability to read and retell short stories in sequence; and improve her reading decoding skills 
as demonstrated by her ability to decode word s containing long vowel s ounds (id. at pp. 14-15).  
The district school psychologist testified th at  the March 2011 CSE created the student' s 
academic goals at th e meeting in consultation  with the student' s then-current special edu cation 
teacher (Tr. p. 79; Dist. Ex. 4 at pp. 14-15). 
 
 To address the student's identified social and communication need s, the March 2011 IEP 
included annual goals and short-term objectives ta rgeting the student' s ability to improve her 
pragmatic skills by m aintaining eye contact for fi ve minutes and ignoring distractio ns and h er 
receptive language skills by answering "wh" questi ons during a reading com prehension task, by 
brainstorming a topic and giving three exam ples, and by giving the opposite of a presented word 
(Dist. Ex. 4 at p. 11).  The March 2011 IEP also included an annual goal to improve the student's 
expressive language skills and short-term  objectives that targeted the studen t's ability to retell a 
story in sequence with the help of an introducto ry sentence or word cues and to "use one-two 
new vocabulary words when retelling her story" (id. p. 12).  To further im prove and support the 
student's sp eech-language needs, th e IEP inclu ded a goal for the stud ent to  increase her oral 
motor and feeding skills, including tongue retraction and use of a rotary chew (id.). 
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 To address the student' s gross m otor skil ls, the March 2011 IEP included th ree annual  
goals and nine short-term objectives (Dist. Ex. 4 at pp. 9-10).  Th e goals and objec tives targeted 
the student's ability to negotiate her school environment safely while transitioning with her class  
in hallways  and s tairways; to exhibit im proved trunk control in  order to im prove her sitting 
posture and thereby her participation in school activities; and to dem onstrate im proved m otor 
planning an d coordination skills, as  well as improved dynam ic balance, for safer negotiation  
throughout the school environm ent (id.).  To address the student' s fine motor skills the March 
2011 IEP included two goals and eight short-term  objectives (id. at p. 13).  The goals and 
objectives targeted the student' s ability to dem onstrate improved graphomotor skills for writing 
tasks and improved functional shoulder, arm , a nd hand control for greater success with fine 
motor tasks (id.).  In ad dition, the March 2011 IEP included an annual goal that indicated the 
student would "participate in an adapt[ed] physical educati on program  designed to prom ote 
overall physical fitness, as de monstrated by her ability to engage in activities chosen by the 
teacher, to demonstrate turn taking skills and adherence to the rule s of games being played" (id . 
at p. 16).8 
 
 The parents  also assert that th e annual goals and short-term  object ives contained in the 
March 2011 IEP, specifically the academ ic goals , did not appropriately address the student' s 
special needs, given her level of perform ance.  Of the approxim ately fourteen annual goals  
included in the March 2011 IEP, four were academic (Dist. Ex. 4 at p. 14).  Of the four academic 
goals, three  identif ied a targe t grade leve l a t which the s tudent was to perf orm the sta ted sk ill 
(id.).  With respect to reading, the March 2011  IEP indicated that based on teacher estim ate the 
student's instructional level for decoding and re ading comprehension was at the 1.2 grade level  
(id. at p. 3).  The IEP goals called  for the student to increase her sight word vocabulary to a third 
grade level and her reading com prehension skills  to an upper second to  beginning third grade 
level (id. at pp. 3, 14).  In m ath, the March 2011 IEP indicated that the student' s instructional 
level for problem solving was at the 2.1 grade level while her inst ructional level for computation 
was at the 3.1 grade level (id. at p. 3).  The m ath IEP goal called for the student to improve her 
skills to the upper third to beginning  fourth grade level (i d. at p. 14).  T hus, in order to achieve 
the academ ic goals as stated in the Marc h 2011 IEP the student would be required to 
demonstrate, in som e instances, almost two y ears of progress in one year' s time.  To the extent 
that these three goals were not as well-tailored as could be desired, they were sufficiently aligned 
with the student's needs to guide a teacher in p roviding the student with  instruction (see D.A.B. 
v. New York City Dep' t of Educ., 973 F.Supp.2d 344, 360-61 [S.D.N.Y. 2013]; D.B. v. New 
York City Dep' t of Educ., 966 F. Supp. 2d 315, 334-35 [S.D.N.Y. 2013]; S.H. v. Eastchester 
Union Free Sch. Dist., 2011 W L 6108523, at *8 [S.D.N.Y. Dec. 8, 2011]; W.T. v. Bd. of Educ., 
716 F. Supp. 2d 270, 288-89 [S.D.N.Y. 2010]; Ta rlowe, 2008 WL 2736027, at *9; M.C. v. Rye  
Neck Union Free Sch. Dist., 2008 WL 4449338, at *11 [S.D.N.Y. Sept . 29, 2008]; W.S. v. Rye 
City Sch. Dist., 454 F. Supp. 2d 134, 146-47 [S.D .N.Y. 2006]).  Thus, overall, the record 
supports a conclusion that the CSE adequately addressed the student' s needs as reflected in the 
evaluative data available to the CSE with goa ls that were reasonably calculated to produce 
educational progress (see J.L. v. City Sch. Dist. of New York, 2013 WL 625064, at *13 
[S.D.N.Y. Feb. 20, 2013]). 

                                                 
8 The hearing record reflects that the adapted physical education goal was based on student's needs discussed in 
the PT and OT report, as well as teacher and parent input and written by the CSE team, as testified by the school 
psychologist (Tr. p. 81). 
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 The parents  further co ntend that although writing was the student' s area of greates t 
academic deficit, the March 2011 CSE failed to develop a goal for the student in th is area.  By 
teacher estimate, at the tim e of the March  2011 CSE m eeting the stud ent was fun ctioning at a 
K.8 instructional level for writing (Dist. Ex. 4 at p. 3).  Consistent with the parent's assertion, this 
was the lowest instructional level reported on th e student's IEP (see id.).  W hile the March 2011 
IEP does include a goal that targets im proving the student' s graphom otor skills necessary for 
writing, it d oes not inc lude a goa l rela ted to composing sentences or paragraphs.  Thus, the 
March 2011 CSE should have developed a writing goal for the student in the area of com posing 
sentences or paragraphs; however, in reviewing and considering the goals contained in the IEP 
and the services provided by the IEP as a whole, in this ins tance I decline to find that the lack of 
a goal directed at com posing sentences and paragra phs rose to the level of a denial of a FAPE.  
Overall, the  IEP adequ ately addr essed th e s tudent's nee ds as ref lected in th e evalua tive 
information available to the CSE (Karl v.  Bd. of Educ., 736 F.2d 873, 877 [2d Cir. 1984] 
[finding that although a single com ponent of an IEP may be so deficient as to deny a FAPE, the  
educational benefits flowing from an IEP must be determined from the combination of offerings 
rather than the single components viewed apart from the whole]; see W.S. v. Rye City Sch. Dist., 
454 F. Supp. 2d 134, 146-47 [S.D.N .Y. 2006] [upholding the adequacy of an IEP a s a whole, 
notwithstanding its def iciencies]; see also Bell v. Bd. of Educ., 2008 W L 5991062, at *34 
[D.N.M. Nov. 28, 2008]; Lessard v. W ilton-Lyndeborough Co-op. Sch. Dist., 2008 WL 
3843913, at *6-*7 [D.N.H. Aug. 14, 2008]).  
 
  2. 12:1+1 Special Class Placement 
 
 The parents assert on appeal that the dist rict's recommendation of a 12:1+1 special class 
was not appropriate because it was "too large " for the s tudent and the student required "m uch 
more 1:1" support and individualized instructi on to address the student' s learning needs and 
distractibility.  For the reasons that follow, the hearing record supports a finding that a 12:1+1 
special class placement would have met the student's needs. 
 
 State regulations prov ide that a 12:1+1 special class placem ent is designed for students 
"whose m anagement needs in terfere with the  inst ructional proc ess, to the  extent th at an  
additional adult is ne eded within th e classroom to assist in the instructi on of such students" (8 
NYCRR 200.6[h][4][i]). 
 
 At the tim e of  the im partial hea ring, th e student was attending JCSE, where she was 
enrolled in a class of six stude nts (Tr. p. 142).  A review of th e student's progress reports and 
related services updates com pleted by JCSE staff i ndicates that in this setting, the student had 
difficulty attending and requi red prompting and redirection (Dist. Exs. 7; 8; 10 at p. 1).  More 
specifically, the student's teacher at JCSE reported that the student was eas ily distracted and had 
difficulty sustaining attention to assigned tasks (Dist. Ex. 10 at p. 1).  The student's JCSE teacher 
further reported that the student required constant redirection to enable her to remain focused and 
complete assignments (id.).  Sim ilarly, the studen t's occupational therapist reported that during 
therapy, the student was easily di stracted by both auditory and vi sual stimuli and often required 
redirection to presented tasks (Dist. Ex. 7).  Finally, the student's physical therapist noted that the 
student had difficulty maintaining eye contact and was easily distract ed (Dist. Ex. 9).  Si milarly, 



 17

a review of district-generated docum ents c onsidered by the March 2011 CSE reflects the 
student's attending difficulties (Dist. Exs. 6 at p. 1; 11 at p. 4).  In the April 2010 
psychoeducational evaluation, the di strict school psychologist obs erved that the student' s eye 
contact was at tim es inconsistent a nd that the student showed some dist ractibility and required 
some refocusing and redirection (Dist. Ex. 11 at p. 4).  The district social worker, who observed 
the s tudent in a dance activ ity with a teacher and one o ther s tudent, reported  that the studen t 
inconsistently followed directions and on a few occasions the teacher needed to refocus the 
student because she was looking out the window or around the room (Dist. Ex. 6 at p. 1). 
 
 Although the student had difficulty focusing a nd attending, the hearing record shows that 
the student had other attributes that positively impacted her ability to learn.  In the February 2011 
JCSE progress report, the student 's special ed ucation teacher ind icated that the s tudent was  
generally w ell behaved and that w hen she was given responsibility for her own learning she 
performed "more adequately" (Dist. Ex. 10 at p. 1).  The special education teacher also noted that 
the student responded well to posi tive reinforcem ent and verbal pr aise (id.).  In addition, the 
special education teacher indicated that during r eading activ ities the stu dent was able to work 
independently for "roughly 20 m inutes" (id.).  T he occupational th erapist described the student 
as cooperative during therapy (Dis t. Ex. 7).  Likewise, in a Ja nuary 2011 classroom observation, 
the district social worker reported that the student waited patiently with the assistant teacher and 
followed all directives while transitioning from dance to math (Dist. Ex. 6 at p. 1).  Additionally, 
the district psychologist who ev aluated the student in April 2010 reported that the student was 
well-behaved and cooperative (Dist. Ex. 11 at p. 5). 
 
 At the time of the March 2011 CSE m eeting, information considered by the CSE s howed 
that the student' s overall cognitive  abilities were at the "borde rline level" and the student' s 
academic skills ranged from a late k indergarten to  early third grade level (Tr.  pp. 6 3-65; Dis t. 
Exs. 4 at p. 3; 11 at pp. 6-7). 9  The district school psychologist , who served as the district 
representative during th e March 20 11 CSE me eting, testified that based on her fam iliarity with 
JCSE, the environment in the auditorium, where some of the student's instruction took place, was 
hectic and noisy and was not good for a student with focusing diffi culties (Tr. pp. 93-95; see Tr. 
p. 97).  The district school ps ychologist further testified that  the CSE believed that a 12:1+1 
special class was the appropriate ratio for the student (Tr. p. 97).  She further described a 12:1+1 
special class environment as quiet and structu red with minimal distractions(id.).  According to 
the school psychologist, a "typica l class profile" for a 12:1+1 cl ass was discussed at the CSE  
meeting; specifically th at the p rogram was fo r students w ith learn ing difficulties  and should 
contain no more than 12 studen ts with a certif ied sp ecial educatio n teach er a nd a teacher 
assistant (Tr. pp. 119-120).  The CSE did not cons ider a "more restrictiv e" placem ent for the 
student than the 12:1+1 special class in a co mmunity school (Tr. pp. 83-84).  Also, based on 
testimony fr om the school psychologist, and as  indicated in the Ma rch 2011 CSE m inutes, all 
areas of the student' s functioning were discu ssed during the CSE m eeting and the parent and 

                                                 
9 Based on her revi ew o f p revious st andardized t esting conducted in 2007, t he school psychologist not ed an 
overall decline in the student's cognitive abilities from average to the borderline level (Dist. Ex. 11 at pp. 7-8).  
However, the school psychologist noted that the earlier full scale IQ score was a "[p]artial [p]rorated score" that 
did n ot i nclude proce ssing speed s ubtests (id. at  p. 8 ).  The psy chologist not ed t hat t he st udent's pr ocessing 
skills were "extremely weak" and had a negative impact on her overall functioning (id.).  She opined that "some 
greater cognitive potential [wa]s possible than revealed by present testing" (id.). 
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teacher were in agreement with the goals, the mandates, and the recommendation (Tr. pp. 59, 89; 
Dist. Ex. 5 at p. 1).  T he pare nt also testified that the Ma rch 2011 IE P reflected the student 
developmentally and her deficits (Tr. pp. 232-33).  In addition to recommending the student for a 
special clas s, the CSE recomm ended that s he be provided with various environm ental 
modifications and hum an and m aterial resources to address  her acad emic and social/em otional 
management needs, including refocusing, repe tition, redirection, m odeling of appropriate 
behavior, positive reinforcement, and praise (Dist. Ex. 4 at pp. 3, 5). 
 
 Accordingly, the evidence in the hearing record s upports the conclusion that the student 
would have received adequate sup port within  a 12:1+1 special clas s to addres s her needs . 
Further, the March 2011 CSE's recommendation of a 12:1+1 special class in conjunction with the 
recommended related s ervices, ann ual goals, v arious environm ental modifications, and hum an 
and material resources was designed to provide the student with sufficient individualized support 
such that her IEP was reasonably calculated to enable her to receive educational benefits. 
 
 C. Assigned Public School Site 
 
 Finally, the parents assert th at the assigned public school site  was not appropriate for the 
student because the student would not have be en functionally grouped and there w as no spot 
available for the student in the assigned classroom .  The district  contends that the parents ' 
arguments are specu lative.  For the reasons ex plained more fully belo w, the IHO's decis ion on 
this point must be overturned. 
 
 Challenges to an assigned public school site ar e generally relevant to whether the district 
properly implemented a student' s IEP, which is speculative when the student neve r attended the 
recommended placement.  Generally, the sufficiency  of th e district' s o ffered program must be 
determined on the basis of the IEP itself (R .E., 694 F.3d at 186-88).  The Second Circuit has 
explained that the parents' "[s]peculation that the school district will not adequately adhere to the 
IEP is not an appropriate basis for unilateral placement" (R.E., 694 F.3d at 195; see F.L. v. New  
York City Dep' t of Educ., 553 Fed. App' x 2, 9 [ 2d Cir. 2014]; K.L. v. New York City Dep' t of 
Educ., 530 Fed. App' x 81, 87 [2d Cir. 2013[holding that  "' [t]he appropriate inquiry is into the 
nature of the program actually offered in the writ ten plan,' not a retrospective assessment of how 
that plan would have been executed"], quoting R.E., 694 F.3d at 187; P. K. v. Ne w York City 
Dep't of Educ., 526 Fed. App'x 135, 141 [2d Cir. 2013]; see also C.F. v. New York City Dep' t of 
Educ., 746 F.3d 68, 79 [2d Cir. 2014]; Grim , 346 F.3d at 381-82 [holding that  the district was 
not liable for a denial of a FAPE where the challenged IEP was determined to be appropriate, but 
the parents chose not to  avail them selves of the public school program ]).10  W hen the Secon d 

                                                 
10 While the IDEA and State regulations provide parents with the opportunity to offer input in the development 
of a st udent's IEP,  t he assi gnment of  a particular sc hool i s an  a dministrative deci sion t hat m ust be  m ade i n 
conformance with the CSE's educational placement recommendation (T.Y. v. New York City Dep't of Ed uc., 
584 F.3d 412, 420 [2d Cir. 2009]; see K.L .A. v. Windham Southeast Supervisory Union, 371 Fed. A pp'x 151, 
154 [2d Cir. 2010]).  A school district "may have two or more equally appropriate locations that meet the child's 
special education and related services needs and school administrators should have the flexibility to assign the 
child to  a particular schoo l o r classroo m, p rovided th at d etermination is co nsistent with th e decision of the 
group determining placement" (Placements, 71 Fed. Reg. 46588 [Aug. 14, 2006 ]).  Once a parent consents to a 
district's provision of s pecial education services, s uch services must be provided by the d istrict in con formity 
with the student's IEP (20 U.S.C. § 1401[9][D]; 34 CFR 300.17[d]; see 20 U.S.C. § 1414[d]; 34 CFR 300.320).  
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Circuit spoke recently with regard to  the top ic of assessing the district' s offer of an I EP versus 
later acquired school site inform ation obtained a nd rejected by the parent  as inappropriate, the 
Court disallowed a challenge to a recomm ended public school site, reasoning that "the 
appropriate forum for such a claim is 'a later proceeding' to show that the child was denied a free 
and appropriate pub lic education ' because necessa ry services inc luded in the IEP were not 
provided in practice'" (F.L., 553 Fed. App'x at 9, quoting R.E., 694 F.3d at 187 n.3). 
 
 In view of  the foregoing, the parents cannot prevail on their claim s regarding 
implementation of the March 2011 IEP because a retrospective analysis of how the district would 
have im plemented the student' s March 2011 IEP at  the assigned public school site is not an 
appropriate inquiry under the ci rcumstances of this case (K.L., 530 Fed. App' x at 87; R.E., 694 
F.3d at 186; R.C., 906 F. Supp. 2d at 273).  Here, it  is undisputed that th e student did not attend 
the district's assigned public school site.  Therefore, the issues ra ised and the arguments asserted 
by the parent with respect to the assigned public school site are speculative, and, as indicated 
above, a retrospective analysis of how the district would have  executed the student's March 2011 
IEP at the assigned public school site is not an appropriate inquiry (see K.L., 530 Fed. App' x at 
87).  Therefore, the district is correct that th e issues raised  and the arg uments asserted by th e 
parents with respect to the assigned public school site are speculative.  Furthermore, in a case in 
which a s tudent has been unilaterally placed  prior to the implem entation of an IEP,  it would be 
inequitable to allow the parents to acquire and rely on inform ation that post-dates the relevant 
CSE meeting and IEP and then use such inform ation against a district in an im partial hearing 
while at the sam e time confining a school district' s case to descri bing a snapshot of the special 
education services set forth in an IEP (C.L.K. v. Arlington Sch. Dist., 2013 WL 6818376, at *13 
[S.D.N.Y. Dec. 23, 2013] [stating that in addition to districts not being permitted to rehabilitate a 
defective IEP through retrospective testim ony, "[ t]he converse is also true; a substantively 
appropriate IEP m ay not be rende red inadequate through testim ony and exhibits that were not 
before the CSE about subsequent events and ev aluations that seek to  alter the infor mation 
available to the CSE"]).  Based on the foregoi ng, the district was not obligated to present 
retrospective evidence at the im partial hearing regarding the execution of the student' s program 
or to refute the parents'  claims (K.L., 530 Fe d. App'x at 87; R.E., 694 F.3d at 186; R.C., 906 F. 
Supp. 2d at 273).  Acc ordingly, the parents cannot  prevail on their claim s that the assigned 
public school site would not have properly implemented the March 2011 IEP. 
 
 However, even assum ing for the sake of ar gument that the parents could m ake such 
speculative claim s or th at th e stud ent had atten ded the d istrict's recomm ended program  at the 
assigned public school site, the evidence in the hearing record  does not support the conclusion 
that the district would have vi olated the FAPE legal standard  related to IEP im plementation—
that is, that the district would have deviated from  the student' s IEP in a  material or substantial 

                                                                                                                                                             
The Second Circuit recently reiterated that while parents are entitled to participate in the determination of the 
type o f p lacement th eir ch ild will atten d, th e IDEA con fers no righ ts on  p arents wi th reg ard t o sch ool site 
selection (C.F., 746 F.3d at 79).  However, the Second Circuit has also made clear that just because a district is 
not required to place implementation details such as the particular public school site or classroom location on a 
student's IEP, the d istrict is not permitted to cho ose any scho ol an d provide serv ices th at d eviate fro m th e 
provisions set forth  in the IEP (see R.E., 694 F.3d at 19 1-92; T.Y., 584 F.3d at 420  [the district does not have 
carte blanche to provide services to a child at a school that cannot satisfy the IEP's requirements]).  The district 
has no op tion bu t to  im plement th e written  IEP and  parents are well with in th eir rig hts t o co mpel a no n-
compliant district to adhere to the terms of the written plan. 
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way (A.P. v. W oodstock Bd. of Educ., 370 Fed. App'x 202, 205, 2010 W L 1049297 [2d Cir. 
Mar. 23, 2010]; Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 [9th Cir. 2007]; Houston 
Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 349 [5th Cir. 2000]; see D.D-S. v. Southold Union 
Free Sch. Dist., 2011 WL 3919040, at *13 [E.D.N.Y . Sept. 2, 2011]; A.L. v. Ne w York City 
Dep't of Educ., 812 F. Supp. 2d 495, 502-03 [S.D.N.Y. 2011]). 
 
  1. Functional Grouping 
 
 With regard to the parents'  argument that the student would not ha ve been appropriately 
grouped with the other students at  the assigned school site, State regulations require that in 
special classes, students must be su itably grouped for instructional purpo ses with other students 
having similar individual needs (8 NYCRR 200.1[ww][3][ii]; 200.6[a ][3], [h][3]; see W alczak, 
142 F.3d at 133).  State regulations further provide  that determ inations regarding the size and 
composition of a special class shall be based on the sim ilarity of  the individua l n eeds of  the 
students according to : levels of academ ic or  educational achievem ent and learnin g 
characteristics; levels of social developm ent; levels of  physical development; and the  
management needs of the students in the cl assroom (8 NYCRR 200.6[ h][2]; see  8 NYCRR  
200.1[ww][3][i][a]-[d]).  The social and physical levels of developm ent of t he individual 
students sh ould be considered to ensure benefi cial growth  to each student, altho ugh neither 
should be a sole basis for determ ining placem ent (8 NYCRR 200.6[a][3][ii] , [iii]).  Further, 
while the m anagement needs of students m ay va ry, the modifications, adaptations and other 
resources are to be provided to students so that they  do not detract from  the opportunities of the 
other students in the class (8 NYCRR 200.6 [a][3 ][iv]). Upon review of the hearing record,  
assuming that the student had attended the assigned public school site, the evidence indicates that 
the district was capable of im plementing the student' s IEP with suitable grouping for 
instructional purposes in the 12:1+1 special cl ass at the assigned school for the 2011-12 school 
year. 
 
 As m entioned above, the student' s overall cognitive abilities were at the "bord erline 
level" and the student's academic skills ranged from a late kindergarten to early third  grade level 
(Tr. pp. 63-65; Dist. Exs. 4 at p. 3; 11 at pp. 6- 7).  The special educat ion coordinator at the 
assigned public school site testified that the student could have been appropriately grouped at the 
assigned public school site (Tr. p. 17). 11  The spe cial education coordinator testified that on the 
first day of school, there were si x students in the four-five bridge  class consisting of fourth and 
fifth grade students who were functioning along the sam e le vel (Tr. pp. 15-16).  The special 
education coordinator further testified that the st udent would have been placed in the four-five  
bridge class  because the student' s functioning leve ls were sim ilar to tho se students (Tr. p. 17).   
Additionally, the special education coordinator testified that the student's academic performance, 
learning characteristics, social /emotional perform ance, and health and physical developm ent 
were similar to the students in the class (Tr. pp. 18-19).  The speci al education coordinator also 

                                                 
11 The special education coordinator at th e assigned public school site d escribed her job title as "IEP teach er"; 
however, while she testified that she obtained a m asters degree in special education s he also testified that he r 
only certifications were in general education and administration (Tr. pp. 9-11).  Additionally, in describing her 
role at the assigne d public school site, most of he r duties involved administration rather than teaching (see Tr. 
pp. 11-12).  Accordingly, for the purpose of having consistent references, she is referred to herein as the special 
education coordinator.  
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noted that the student "would have  fit right in" (Tr. p. 19).  Th e special education coordinator  
testified tha t there wer e two or three students in the classroom  that also had difficulty with 
refocusing and redirection (id.).  Moreover, the sp ecial education coordinator testified that based 
on the annual goals described in the student's March 2011 IEP, the student's goals were similar to 
the other students in the classroom (id.).  A ccordingly, the hearing record does not support a 
conclusion that the student was denied a FAPE  based on the grouping of  the student at the 
assigned school site by functional level.12 
 
  2. Availability of a Classroom Seat at the Assigned Public School Site 
 
 Finally, with respect to the parties'  contentions regarding the availability of a seat for the 
student at the assigned public school site at the beginning of the 2011-12 school year, I note that 
to meet its legal obligations, a district must have an IEP in effect at the beginning of each school 
year for each child in its  jurisdiction with a disab ility (34 CFR 300.323[a];  8 NYCRR 
200.4[e][1][ii]; Cerra, 427 F.3d at 194; Tarlowe, 2008 WL 2736027, at *6). 
 
 In the ins tant case, the hearing record reflects that th e district d eveloped an IEP fo r the 
student prior to the beginning of the school year  as required by State and federal regulations  
(Dist. Ex. 4; see 34 CFR 300.323[a]; 8 NYCRR 200.4[e][1][ii]; Cerra, 427 F.3d at 194).  Prior to 
the beginning of the school year , the district also notified th e parent of the district' s 
recommendation of a 12:1+1 special  class and identified  the particular pub lic school site to 
which the district assigned the student to atte nd for the 2011-12 school year (Dist. E x. 3).  The  
parent testified that she called the assigned school in  August but the school was closed so she 
notified the district by letter th at she would wait until September to vis it the school (Tr. pg. 211; 
Dist. Ex. 12).  On September 1, 2011, the parent executed an enrollment contract for the student's 
attendance at JCSE for the 2011-12 school year (Par ent Ex. D).  The parent  testified that she 
contacted the assigned public sc hool around the first week of  Septem ber and the special 
education cordinator advised her that there we re two 12:1+1 classrooms, one being a one-two 
bridge class and the other being a four-five bridge  class, but they were both "closed" and there 
was no reason to visit the school (Tr. pp. 212, 228-29; Dist. Ex. 13).  On September 21, 2011, the 
parent sent a letter to the dist rict notifying the district that sh e spoke with the special education 
coordinator from  the assigned public school site and was infor med that the two 12:1+1 
classrooms were full (Dist. Ex. 13).  The special education coordinator tes tified that she did not 
recall the phone call with the parent, but that as of September 21, 2011, the four-five bridge class 
was not full (Tr. pp. 23-24, 29).  While I find no r eason to disbelieve that the parent m ay have 
spoken to the special education coordinator, under the circum stances presented, a telephone 
conversation is insufficient to fi nd that the district would have failed to offer the student any 
educational services at all, espe cially consider ing that the re is nothing in the hearing record to 
rebut the special education coordinator' s testimony that there was space available.  T hese issues 
are of little moment in any event as  the parent enrolled the student at JCSE well before speaking 
with the special education coordinator and cont acted the assigned public school site regarding 

                                                 
12 As further evidence of the speculative nature of claims regarding functional grouping for an unimplemented 
IEP, the special education coordinator testified that the assigned classroom became full when the in February or 
March of 2012, and that six students were present on the first day of school (Tr. pp. 15-16; see B .K. v. New 
York City Dep't of Educ., 12 F. Supp. 3d 343, 371 [E.D.N.Y. 2014]; N.K. v. New York City Dep't of Educ., 961 
F. Supp. 2d 577, 590 [S.D.N.Y. 2013]). 
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availability for the student after the school year began (compare Dist. Ex. 13; with Parent Ex. D).  
Therefore, even if im plementation of the Marc h 2011 IEP were a perm issible consideration, the 
evidence supports the conc lusion that a seat was available f or the student in the assigned public 
school site on the first day of school. 
 
 In view of the foregoing, th e hearing record show s that the assigned public school site 
had a seat available in  a 12:1+1  s pecial clas s with s tudents who ex hibited sim ilar academ ic, 
behavioral and comm unication ne eds as the stu dent, and  it further sug gests that th e ass igned 
school was capable of suitably gr ouping the student for instruc tional purposes in com pliance 
with State regulations.  Thus, the IHO erred in finding that the district failed to offer the student a 
FAPE and therefore that determination must be reversed. 
 
VII. Conclusion 
 
 Having determined that the IHO erred in findi ng that the district did not offer the student 
a FAPE for the 2011-12 school year, the necessary inquiry is at an  end and there is no need to 
reach the is sue of whether JCSE was an app ropriate p lacement for the stud ent or whethe r 
equitable considerations support th e parents' requested relief (M .C. v. V oluntown Bd. of Educ., 
226 F.3d 60, 66 [2d Cir. 2000]; J.L. v. City Sch. Dist. of New York, 2013 WL 625064, at *14 
[S.D.N.Y. Feb. 20, 2013]).  In light of my determ inations herein, I need not address the parties'  
remaining arguments. 
 
 THE APPEAL IS SUSTAINED. 
 
 IT IS ORDERED that the IHO's decision dated December 7, 2012 is modified, by reversing 
those portions which found that the district failed to  offer the student a FAPE for the 2011-12 school 
year and directed the distr ict to fund th e cost of the student's tuition at JCSE for the 2011-12 school  
year. 
 
 
 
Dated:  Albany, New York _________________________ 
  December 12, 2014 JUSTYN P. BATES 
     STATE REVIEW OFFICER 




