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DECISION
I. Introduction
This proceeding arises under th e Individuals with Disabilities Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 89 of the New York State Edu cation Law. Petitioners (the
parents) appeal from the decision of an im  partial he aring of ficer (I HO) which denied their
request for compensatory educational services as relief for the 2012-13 sc hool year. The appeal
must be sustained in part.

II. Overview—Administrative Procedures

A party aggrieved by the decision of an IHO may appeal to a State Review Officer (SRO)
(Educ. Law § 4404[2]; see 20 U.S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 NYCRR 200.5[k]).
The appealing party or parties m ust identify the findings, conclusions, and orders of the [HO
with which they disagree and indicate the relief that they would like the SRO to grant (§ NYCRR
279.4). The opposing party is entitled to respond to  an appeal or cross-appeal in an answer ( 8
NYCRR 279.5). The SRO conducts an impartial review of the IHO's findings, conclusions, and
decision and is required to exam ine the en tire hearing record; ensure that the procedures at the
hearing wer e consis tent with th e r equirements of due process; seek  additional evidence if
necessary; and render an independent deci sion based upon the hearing record (34 CFR
300.514[b][2]; 8 NYCRR 279.12[a]). The SRO m ust ensure that a final decision is reached in



the review and that a co py of the decision is m ailed to each of the parties not later than 30 days
after the receipt of a request for a review, excep t that a party m ay seek a specific extension of
time of the 30-day tim eline, which the SRO may grant in accordance w ith State and federal
regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).'

III. Facts and Procedural History

The parties' familiarity with the f acts and proce dural history of the case and the I[HO' s
decision is presumed and will no t be rec ited h ere.” The CSE convened on June 6, 2012, to
formulate the student's IEP for the 2012-13 school year (see generally Parent Ex. E at pp. 1-15).
The parents disagreed with the recommendations contained in the June 2012 IEP, and in a due
process complaint notice, dated September 11, 2012, the parents alleged that the district failed to
offer the student a free appropr iate public education (FAPE) fo r the 2012-13 school year (see
Parent Ex. A).

On October 3, 2012, the parties proceeded to an im partial hearing, w hich concluded on
January 9, 2013 after three days of proceed ings (see Tr. pp. 1-257).” In a decision dated January
25, 2013, the IHO determined that the district failed to offer the student a FAPE for t he 2012-13
school year (see IHO Decision at pp. 7-10). H owever, the IHO f ound that despite the district' s
failure to place the stud ent in a 12:1+1 special class p lacement as recommended in the IEP, the
student m ade "significant progress" during th e 2012-13 school year while receiving speci  al
education and related services through the provision of integrated co-teaching (ICT) services (id.
at pp. 3-4, 8-10). Asrelief,th e IHO determined that since the parents did not request "any
program," and the parents did not support or  oppose the recomm ended 12:1+1 special class
placement "or the current student' s program of [an ICT] class" but ins tead requested "services,"
(i.e. 1:1 paraprofessional servi ces and "at hom e" applied behavi oral analysis (ABA)), the IHO
concluded that the appropriate relief was to r emand the m atter to the CSE to conduct an

" The a dministrative p rocedures ap plicable t o t he re view o f disputes bet ween parents an d sc hool di stricts
regarding a ny matter relating to the identification, ev  aluation or e ducational placem ent of a student with a
disability, or a student suspected of having a disability, or the provision of a free appropriate public education to
such student are well established and described in broader detail in previous decisions issued by the Office of
State Review (e.g., Application of the Dep't of Educ., 12-228; Application of the Dep't of Educ., Appeal No. 12-
087; Application of a Student with a Disability, Appeal No. 12-165; Application of the Dep 't of Educ., Appeal
No. 09-092).

? Any additional facts necessary to the disposition of the parties' arguments will be set forth below as necessary
to resolution of the issues presented in this appeal.

? On January 23, 2013, the THO issued an interim order regarding the student's pendency (stay-put) placement,
which directed the district to provide the student with the following: 15 hours per week of after-school special
education itinerant teacher (SEIT) services; a 1;1 classroom paraprofessional; two 30-minute sessions per week
of individual s peech-language therapy services; two 30 -minute sessions per week of individual occupational
therapy (OT) services; two 30-minute sessions per week of individual physical therapy (PT) serv ices; special
education transportation services; and a 12 -month sch ool y ear pro gram (Interim IHO Decisionat p.2). I n
addition, the IHO i ndicated that the pa rties agree d to m odify the student's pendency placem ent to include
integrated co-teaching (ICT) services classroom (id.; see Tr. at pp.185-86, 240-46; s ee also IHO Decision at p.
2).




"appropriate IEP meeting and create an IEP with an appropriate recommendation" for the student
(id. at pp. 4, 11).

IV. Appeal for State-Level Review

The parties' familiarity with the pa rticular issues for revie w on appeal in the p arents'
petition for review and the district's answer thereto is also presumed and will not be recited here.
The gravamen of the parties' dispute on appeal is whether the IHO erred in denying all of the
parents' relief requested in the due process co mplaint notice and whether the IHO erred by not
addressing all of the allegations asserted in th e due process com plaint notice in support of the
parents' contention that the district failed to offer the student a FAPE for the 2012-13 school year
(see Pet. 99 24-35).

Initially, the parents affirmatively assert in the petition that they do not appeal the THO's
interim order on pendency, dated January 23, 2013, and they do not appeal the IHO' s orderto
remand the matter to the CSE to conduct an "'appropriate IEP meeting and create an IEP with an
appropriate recommendation' for the student (Pet . 9 12-22). In addition, the district does not
appeal the IHO's determination that it failed to offer the st udent a FAPE for the 2012-13 school
year, and in fact, admitted in its answer that the district conceded that it failed to offer the student
a FAPE for the 2012-13 school year after the conclusion of the im partial hearing (see Answer at
p. 7 n.3). Therefore, these determ inations have become final and binding upon the parties (34
CFR 300.514[a]; 8 NYCRR 200.5[1[5]1[V])-

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).
A FAPE is offered to a student when (a) the bo  ard of education com plies with the procedural
requirements set forth in the IDEA, and (b) th e IEP developed by its C SE through the IDEA's
procedures is reasonab ly calculated to enable  the studen t to receiv e education al benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d

*Th e p arents su bmitted se veral do cuments with th e p etition as add itional do cumentary ev idence fo r
consideration on appeal (see Pet. Exs. A-H). Ge nerally, documentary evidence not presented at an im partial
hearing may be considered in an appeal from an IHO's decision only if such additional evidence could not have
been offered at the time of the impartial hearing and the evidence is necessary in order to render a decision (see,
e.g., Application of a Student with a Disability, Appeal No. 08-030; Application of the Dep't of Educ., Appeal
No. 08-024). In this instance, [ will exe rcise my discretion and on ly accept the additional doc umentary
evidence identified as e xhibit D—th e IH O's pr ehearing co nference order, dated O ctober 16, 2012—into the
hearing rec ord fo r t he sa ke of completeness; ot herwise, t he parents' r equest t o ¢ onsider t hose documents
identified as e xhibits A through C, and E through H, is denied as the documents were available at the tim e of
the impartial hearing and are not now necessary in order to render a decision in this matter.




Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim  bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

VI. Discussion
A. THO Conduct and the Impartial Hearing

Initially, the parents assert that the IHO violated their rights by requiring them to present
their cas e via affidavit. Inrespon se, the d istrict argues that th e pare nts ac tually called two
witnesses d uring the impartial he aring and f urther, th at the IHO has the discretion to require
testimony by affidavit in lieu of direct testimony.

As correctly noted in the IHO's prehearing order dated October 16, 2012, State regulation
allows an THO to "take direct testimony by affidavit in lieu of in-hearing testim ony, provided
that the witness giving such testimony shall be m ade available for cross-exam ination" (8
NYCRR 200.5[3][3][xii][f]; Pet. Ex. D at p. 2). Inthiscas e, the IHO' s prehearing order also
allowed f or the pres entation of "[ a]dditional d irect exam ination th at [ was] not repetitive o r
irrelevant”" (Pet. Ex. D at p. 2).

Contrary to the parents' argum ent, a revi ew of the hearing record does not support a
conclusion that the IHO' s prehearin g order directing the use of a ffidavits for di rect testi mony
violated either the IDEA or State regulation, or otherwise com promised the parents' ability to
meaningfully participate in the im partial hearing. Moreover, based on the above, the evidence
establishes that the IH O's preh earing order requiring the presen tation of direct testim ony by
affidavit was within the sound discretion of the I HO, and did not violate the parents' due process
rights. Contrary to the parents' assertion, if anything, the IHO's order providing for testimony by
affidavit, in addition to live di  rect testim ony if needed, only served to enhance the parents'
opportunity to thoughtfully prepare testim ony by affi davit outside the confin es of an in-person
hearing. In addition, as a general m atter, the parties to an i mpartial hearing are obligated to
comply with the reasonable directives of the IHO regarding the conduct of the im partial hearing
(see Application of a Ch ild with a D isability, Appeal No. 05-026; Application of a Child with a
Disability, Appeal No. 04-103; Ap plication of a Child with a  Disability, Appeal No. 04-061).
An IHO is authorized to adm  inister oaths and to issue subpoenas in connection with the
administrative proceeding (8 NYCRR 200.5[j J[3][iv]). An IHO m ay ask questions of attorney s
or witnesses for the purposes of clarification or completeness of the hearing record (8 NYCRR
200.5[j][3][vii]). The parents, school author ities, and their resp ective attorneys or
representatives, shall have an  opportunity to present eviden  ce, compel the attendance of
witnesses, and to confront  and question all witnesses at  the im partial h earing (§ NYCRR
200.5[31[3][xii]). The IHO may take direct testimony by affidavit in lieu of in-hearing testimony,




provided that the witness giving such testimony shall be made available for cross-examination (8
NYCRR 200.5[3][3][xii][f]). Consequently, the parents' assertions must be dismissed.

Additionally, the parents alle ge th at both the initial pe ndency order and the IHO's
prehearing orders were confusing to the parties, remained unsigned, and were never entered into
the hearing record as evidence. Although the hear ing record reveals that the IHO did not enter
these orders into evidence, both the interim order on pendency and a su mmary of the prehearing
conference order were provided to this office as part of the administrative record. As a reminder
to both parties and to the IHO, State regulation provides that the "record shall include copies of,"
among other things, "all written orde rs, rulings or decisions issued in the case" (see 8 NYCRR
200.5[3][5][vi][c]). Re gardless, the parents do not allege any prejud ice that resulted from this
omission—nor is any prejudice di scernible from the hearing reco rd. Therefore, the parents'
contention must be dismissed.

Finally, the parents argue thatthe IHO sche duled an im partial he aring date with f ull
knowledge that the parents' couns el could not appear, and direct ed counsel to "get another
attorney" (Tr. p 172). As the IHO correctly noted in the prehearing order, an IHO m ay
permissibly deny the parties request for an extension in accordance with State regulations, which
provide that, absent a compelling reason or a specific showing of substantial hardship, "a request
for an extension shall not be granted because of school vacations, a lack of availability resulting
from the parties' and/or representatives' scheduling conflicts" (8§ NYCRR 200.5[j][5][iii]; see Pet.
Ex. D at pp. 2-3). The evidence in  the hearing record demonstrates th at the paren ts' attorney
requested an extens ion because she would be "out of state" and did no t otherwise p rovide any
compelling reason to support her request for an extension (Tr. pp 172-73). Furthermore, the [HO
indicated that the im partial hearing date ha d been selected in Se  ptember 2012 and a final
decision in this cas e must be issued in com pliance with State and federal regulations (see Tr. p.
173). Ultim ately, however, the IHO granted counsel' s request for an extension (seeIH O
Decision p. 2). Consequently, the parents' contention must be dismissed.

Based upon the foregoing, the evidence in the hearing record does not support the
parents' contentions that the IHO's conduct or the conduct of the impartial hearing infringed upon
or deprived the parents' of the right to due process or otherw ise hindered their ability to present
evidence at the impartial hearing.

B. 2012-13 School Year and Relief

Upon careful review, the evidence in the hear ing record reflects that although the district
conceded that it failed to offer the student a FAPE for the 2012-13 school year after the
conclusion of the im partial hearing, the IHO otherwise properly concluded in the decision that
the district failed to offe r the student a FAPE for the 2012-13 school year (see IHO Decision at
pp. 7-11). In addition, the eviden ce in the hearing record also  reflects that the IH O properly
denied the parents' req uested re liefin the f orm of com pensatory ed ucational services and
independent educational evaluations (IEEs) at public expense, and properly directed the CSE to



convene to develop an IEP for the  student (see id. at pp. 2-3, 7-11). > In this cas e, the [HO
accurately recounted th e facts of t he case, set forth the proper leg al standard to determ ine
whether the district offered the student a FAPE  for the 2012-13 school year, and applied that
standard to the facts at hand (id. at pp. 7-11). The deci ~ sion shows that the IH O carefully
considered the testimonial and documentary evidence presented by both parties, and further, that
she weighed the evidence and properly supporte d her conclusions (id.) . Furtherm ore, an
independent review of the entire hearing record reveals that the impartial hearing was conducted
in a manner consistent with the requirements of due process and that there is no reason appearing
in the hearing record to modify the determ inations of the IHO (see 20 U.S.C. § 1415[g][2]; 34
CFR 300.514[b][2]). Thus, while my reasoning m ay have differed from the I[H O's in som e
respects, the conclusions of the IHO are hereby adopted.®

In particular, a review of the hearing record shows that the IHO correctly determined that
compensatory educational services or additional services was not an appropriate rem edy in this
case becaus e the student m ade "significant progress" during the 201 2-13 school year (IHO
Decision at pp. 9-10). Com pensatory education is an equitable rem edy that is tailored to m eet
the unique circum stances of each case (W__enger v. Canastota, 979 F.  Supp. 147 [N.D.N.Y.
1997]). W ithin the Second Circuit, com pensatory education relief in th e form of s upplemental
special education or related services has been awarded to such students if there has been a denial
of a FAPE (see Newington, 546 F.3d 111, 123 [2d Cir. 2008] [stating that "[t]he IDEA allows a
hearing officer to fashion an appropriate remedy, and . . . compensatory education is an available
option under the Act to make up for denial of a [FAPE]"]; Student X. v. New York City Dep't of
Educ., 2008 WL 4890440, at *23 [E.D.N.Y. Oct. 30, 2008] [finding that compensatory education

>The IDEA and State and federal regulations g uarantee parents the right to obtain an IEE (see 20 U.S.C.
§ 1415[b][1]; 34 CFR 300.502; 8 NYCRR 200.5[g]), which is defined by State regulation as an "i ndividual
evaluation of a student with a d isability or a st udent thought to have a d isability, conducted by a qu alified
examiner who is not employed by the public agency res ponsible for the education of the student”" (8 NYCRR
200.1[z]; see 34 C FR 300.502[a][3][i]). Parents have the right to have an IEE conducted at public expense if
the parent di sagrees with an eval uation conducted by the district, unl ess t he di strict req uests a hea ring and
establishes the appropriateness of its evaluation (34 CFR 300.502[b]; 8 NYCRR 200.5[g][1]; see K.B. v Pearl
Riv. Union Free Sch. Dist., 2012 WL 234392, at *5 [S.D.N.Y. Jan. 13, 2012]. If a parent requests an IEE at
public expense, the sc hool district must, without unnecess ary delay, e nsure that either an IEE is provide d at
public expense or initiate an impartial hearing to establish that its evaluation is appropriate or that the evaluation
obtained by the parent does not meet the scho ol district's criteria (34 C FR 300.502[b][2][i]-[ii]; 8 N YCRR
200.5[g][1][iv]. Here, th e hearing record fails to include any evide nce that the parents disagreed wi th any
district evaluations of the student, or that based upon such disagreement, the parents requested IEEs at public
expense (see Tr. pp. 1-257; Parent Exs. A-N). Instead, the parents asserted in the due process complaint notice
that the June 2012 CSE failed to, among other things, conduct or rely upon sufficient evaluations of the student
(see Parent Ex. A at pp. 1-8). Notably, however, the evidence in the hearing record reveals that the district most
recently evaluated the stude ntin spri ng 2012; thus , consistent with Stat e regulation requi ring districts to
reevaluate students at least o nce every three years, it ap pears that the district will be required to reevaluate the
student in spring 2015 (see Parent Exs. F; K; 8 NYCRR 200.4[b][4]). If at th at time the parents disagree with
the district's evaluations, the parents and the district are encouraged to follow the procedures outlined in State
regulations (see 8 NYCRR 200.5[g][1]).

% Contrary to the parents' assertion, since the district conceded that it did not offer the student a F APE for the
2012-13 school year, th ere is no need to address ad ditional allegations upon which to conclude that the district
failed to offer the student a FAPE for the 2012-13 school year.



may be awa rded to students under the age of twen ty-one]; see generally R.C. v. Bd. of Educ.,
2008 LEXIS 113149, at *38-40 [S.D.N.Y. March 6, 2008] ). Likew ise, SROs have awarded
compensatory "additional services" to students w ho re main eligible to attend school and have
been denied appropriate services , if such deprivation of instru ction could be rem edied through
the prov ision of additio nal se rvices bef ore the studen t be comes ineligible f or in struction by
reason of age or graduation (Bd. of Educ. v. Munoz, 16 A.D.3d 1142 [4th Dep't 2005] [finding it
proper for an SRO to order a school district to provide "make-up services" to a student upon the
school district' s failure to pr ovide those educational servi ces to the student during hom e
instruction]; Applicatio n of a Student with a Disabilit y, Appeal No. 09-111 [adding summ er
reading instruction to an additional services award]; Application of the Bd. of Educ., Appeal No.
09-054 [awarding additional instru ctional services to rem edy a deprivation of instruction];
Application of a Student with a Disability, Appeal No. 09-044 [awarding "make-up" counseling
services to remedy the deprivation of such services]; Application of a St udent with a Disability,
Appeal No. 09-035 [awarding 1:1 reading instruc tion as com pensation for a deprivation of a
FAPE]; Application of a Studen t with a Disa bility, Appeal No. 08-072 [awarding after school
and summ er reading in struction as com pensatory services to rem edy a denial of a FAPE];
Application of the Bd. of Educ ., Appeal No. 08-060 [upholding addi tional services awards of
physical th erapy and sp eech-language therapy]; A pplication of a Stud ent with a Disability,
Appeal No. 08-035 [awarding ten m  onths of hom e instruction services as compensatory
services]; A pplication of the Bd. of Educ., App eal No. 06-074; Application of a Child with a
Disability, Appeal No. 05-041; Application of a Child with a Disability, Appeal No. 04-054).

In this instance, based upon the evidence in  the hearing record, an award of additional
educational services to m ake up for services not provided to the student is not warranted given
that, other than the placem ent of the student in an ICT setting as opposed to a 12:1+1 special
class, he was otherwise provided with the special education and related services recommended in
the June 2012 IEP (Tr. pp. 1-257; Parent Exs. A-N). Under the circum  stances presented and
given that the student attained educational benefits from his program during the 2012-13 school
year, it is unclear how the parents' requested re lief of compensatory or additional educational
services would effectively or meaningfully serve the purpose of such relief.

However, based upon the evidence in the hearing record, it is undisputed that the district
failed to pro vide the student with 1:1 parapr ofessional services pursuant to pendency between
September 11, 2012—the date of the due pro cess complaint notice—and January 23, 2013—the



date of the IHO's interim order on pendency.’ Therefore, since the student should have received
the services of a 1:1 paraprofessional pursuan t to the pendency provisions of the IDEA, the
district is directed to provide the student with the 1:1 paraprofessional services he should have
received as compensatory or additional educational services.

VII. Conclusion

In this case, the evidence in the hearing reco rd supports the IHO's determinations that the
district failed to offer the stude nt a FAPE for the 2012-13 school year and that the parents' were
not entitled to an award of compensatory or additional educational services as relief. However,
the evidence in the hearing record also supports a finding that the district failed to fully
implement the student's pendency placement services—to wit, 1:1 paraprofessional services—for
the period from September 11, 2012 through January 23, 2013, and thus, the student is entitled to
compensatory or additional educational services as relief for the failure to provide such services.
Finally, I have considered the parties' rem aining contentions, and find that they are without
merit.

THE APPEAL IS SUSTAINED TO THE EXTENT INDICATED.

IT IS ORDERE D that the district shall provide th e student with 1:1 paraprofessional
services for a period consistent with the district's failure to provide such pendency services to the
student from September 11, 2012 through January 23, 2013.

Dated: Albany, New York
November 14, 2014 CAROL H. HAUGE
STATE REVIEW OFFICER

" Asapo int of clarification, the student's entitle ment to a p endency p lacement existed in this matter for th e
period beginning on the date of the due process complaint notice (September 11, 2012) (see Application of a
Student with a Disab ility, Appeal No. 13-126, citing Weaver v. Millbrook Cent. Sch. Dist., 812 F. Supp . 2d
514, 526 [S.D.N.Y. 2011] [holding that the pendency provisions of the IDEA are triggered upon the filing of a
due process complaint notice]). M oreover, the IDEA and the New Y ork State E ducation Law require that a
student remain in his or her then current e ducational placement, unl ess the student's parents and the district
otherwise agree, during the pendency of any proceedings relating to the identification, evaluation or place ment
of the student (20 U.S.C. § 1415[j]; E duc. Law § § 4404[4], 4410[7][c]; see 34 CFR 300.518; 8 NYCRR
200.5[m]). In addition, during the pendency of administrative and judicial proceedings, a student remains at his
current e ducational placem ent, "unless the State or lo  cal educational agency a nd the pa rents or gua rdian
otherwise agree" (2 0 U.S.C. § 1415[e][3]; Educ. Law § 4404[4]; 34 CFR 300.518[a]; 8 NYCRR 2 00.5[m]).
Furthermore, in order to comply with State and federal law pendency provisions, a district's responsibility to
maintain a student's pendency placement includes funding that placement (see Murphy v. Arlington Cent Sch.
Dist., 297 F.3d 195 [2d Cir. 2002]; Bd. of Educ. v. Schutz, 290 F.3d 476 [2d Cir. 2002], cert. denied, 537 U.S.
1227 [2003]; see also 20 U.S.C. § 1415[j]; 34 CFR 300.518; Educ. Law § 4404[4][a]; 8 NYCRR 200.5[m]).






