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DECISION
I. Introduction

This proceeding arises under th e Individuals with Disabilities Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law. Petition er (the
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed
to offer an appropriate educati onal program to respondents' (the parents') son and ordered it to
reimburse the parents for their son' s tuition costs at the Rebecca School for the 2012-13 school
year. Respondents cross-appeal from an interi m decision of the IHO determ ining their son' s
pendency (stay put) placem ent. The appeal must be sustain ed. The cross -appeal mustbe
sustained in part.

II. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individuali  zed education program (IEP), wh ich is deleg ated to aloc al
Committee on Special Education (CSE) that includes, but is not lim ited to, paren ts, teachers, a
school psychologist, and a dist rict representative (Educ . Law §  4402; see 20 U.S.C.

§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8  NYCRR 200.3, 200.4[d][2]). If disputes
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occur between parents and school di stricts, incorporated among the procedural protections is the
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[/]).

New York State has implemented a two-tiered system of administrative review to address
disputed m atters between parents and school di  stricts regarding "any m atter relating to the
identification, evaluation or edu cational placement of a stu dent with a disab ility, or a s tudent
suspected of having a disability, or the provision of a free appropr iate public education to such
student" (8§ NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an im partial hearing conducted at the local le  vel before an IHO (Educ. Law §  4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type h earing regarding the m atters in
dispute in which the parties have the right to be accompanied and advised by counsel and certain
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at
the hearing that has n ot been dis closed five business days before the hearing; and obtain a
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[51[3][v], [vii], [xii]). The IHO must render and transm it a final written
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[][5])-
A party may seek a sp ecific extension of time of the 45-day timeline, which the ITHO m ay grant
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ).
The decision of the THO is binding upon both parties unless appealed (Educ. Law § 4404[1]).

A party aggrieved by the decisi on of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and
orders of the IHO with which th ey disagree and indicate the relief that they would like the SRO
to grant (§ NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8§ NYCRR 279.5). The SRO conducts an im partial review of the IHO' s
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re
that the pro cedures at the hearing were consis tent with the requirements of due process; seek
additional evidence if necessary ; and render an inde pendent decision based upon the hearing
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision
is reached in the review and that a copy of the decision is mailed to each of the parties not later
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).

III. Facts and Procedural History

With respect to the stu  dent's educationa | history, the hearing record shows that the
student attended the Rebecca School since 2006 (Tr. p. 212; see Dist. Ex. 4 at p. 2).!

' The Commissioner of Education has not approved the Rebecca School as a school with which school districts may
contract to instruct students with disabilities (see 8 NYCRR 200.1[d], 200.7).
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On June 5, 2012, the CSE convened to conduct the student's annual review and develop
his IEP for the 2012-13 school year ~ (see generally Parent Ex. D). * The CSE found that the
student remained eligible for special educa tion as a student with autism (id. at pp. 1, 16). > The
June 2012 CSE recomm ended a 12-m onth school year placement in a 6:1+1 special class in a
specialized school, with a full-time 1:1 crisis management paraprofessional (id. at pp. 11-13, 15).
The CSE also recommended: three ind  ividual 40-minute speech -language th erapy sess ions,
together with one small-group (2:1) 40-minute speech-language therapy session, per week; three
individual 40-m inute physical th erapy (PT) sessions, together with one sm  all group (3:1) PT
session, per week; three individual 40-minute occupational therapy (OT) sessions, together with
one sm all-group (3:1) OT sessi  on, per week; and two indivi dual 40-m inute sessions of
counseling per week (id. at pp. 11-12). In addi tion, because the June 20 12 CSE determined the
student's behaviors interfered w ith his learning, a func tional behavioral assessment (FBA) and a
behavioral intervention plan (BIP) were developed (id. at pp. 2, 19-21; see Tr. pp. 70-71).

In a letter dated June 15, 2012, the parents notified the district th at they had not yet
received a copy of the J une 2012 IEP and, unle ss an appropriate placem ent and program was
offered, the student w ould continue to attend the private school "as a com ponent of his
educational program" (Parent Ex. E at p. 1 [e mphasis in original]). The parents further asserted
they would seek reim bursement and/or prospective funding for the student' s tuition and the cost
for additional services they deemed appropriate to meet the student's needs (id.). The additional
costs identified in the parents' June 15, 2012 lett er included five hours per week of 1:1 hom e-
and community-b ased speech-langu age therapy, two hours per week of individualized paren t
counseling and training , and tran sportation to and from the Reb ecca School, all as part of the
twelve m onth school year, as wellasanda  compensatory education award for "any and all
pendency services [the student] was entitled to but did not receive" (id.).

In a final notice of recomme ndation (FNR) dated June 20, 2012, the district summ arized
the contents of the June 2012 IEP and notified the parents of the pa rticular public school site to
which the district assigned the student to atte nd for the 2012-13 school year (Parent Ex. F). Ina
letter to the district dated June 25, 2012, the parent s responded to the distri ct's FNR, stating that
they had not been afforded an opportunity to participate ina discussion of the site s election,
indicating they would m ake every effort to vi sit the ass igned school, and subm itting a lis t of
questions regarding the assigned public, indicating that answers to these questions would help
them make an "informed decision" (Parents Ex. G at pp.1-2).

On June 26, 2012, the student' s mother visited the assigned school and, by letter dated
July 5, 2012, the parents informed the district that they found the June 2012 IEP and the assigned
public school site to be inappropriate for the stud ent and cited a num ber of concerns as the basis

? The hearing record contains two copies of the student's IEP for the 2012-13 school year, which are identical except
for the inclusion of an FBA, which the parent testified she received together with the IEP from the district (see Tr. p.
673; see also Dist. Ex. 1; Parent Ex. D). For purposes of completeness of the record, all references to the student's
IEP for the 2012-13 school year will reference the parent's exhibit "D."

3 The student's eligibility for special education programs and services as a stu dent with autism is not in d ispute in
this proceeding (Parent Ex. A at p. 1; see 34 CFR 300.8[c][1]; 8 NYCRR 200.1[zz][1]).
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for this conclusion (Parents Ex. H at pp. 1-4). With respect to the IEP, the parents asserted that it
offered insufficient teaching intervention, insufficient level of services, no individualized parent-
counseling and training, and inappropriate and insufficient behavioral interventions (id. at p. 1).

With respect to the public school site, the parents set forth 36 separate reasons for their
assertion that the school was ina ppropriate, including: that the guidance counselor who provided
her with a tour could not assure her what, if any, methodologies would be used at the school; that
older children were running through the hallways "completely unattended"; that the building was
very noisy; that there were m ore than 190 children in the school; that, at the tim e, there were 13
classrooms for children with autis m but that th is number would change in September and one
room would be divided and split to "m ake" more classrooms; that there had been overcrowding
in the 6:1+1 special classes and that in Se  ptember 2012 the school would convert two of the
classes into 8:1+1 despite the recommended ratio of 6:1+1; that the student's teacher could not be
identified but that teach ers changed from the summer to September; that the guidan ce counselor
could not indicate the fu nctioning levels of any of the stude nts in the proposed classroom ; that
there were 10 classes of students with the disabi lity classification of em otional disturbance and
they were often with the stude nts with the classification of  autism; that all classroom doors
automatically locked and no one from the hallway could enter a class unless they were "let in";
that one classroom "had very young children" and a movie was playing; that they were unable to
see any oth er classrooms because they were "locked out" and the guidance counselor didno  t
have a key; that teacher's assistants were not required to have any training in autism; that one of
the teachers of a 6:1+1 special class said she did not use any specific m  ethodology in her
classroom; that no sign language w as used in he r classroom; that there were no 1:1 teach ing
classrooms available at the schoo 1 and no one could tell her how much 1:1 teaching the student
would get, if any at all; that the student's "behaviors and meltdowns" would be addressed through
"holds and restraints"; that there was no quiet room or pla yground; that there was no regular
community walks available; that s he was con cerned about the s tudent's Pica issu es and was
advised that the 1:1 paraprofessional "would take care of it"; that the 1:1 paraprofessional would
be responsible for addressing th e student' s self-injuri ous behaviors; that the selection of the
student's assigned public school site was done by com puter and that selection was not driven by
the student's IEP mandates or levels of functioning; that changes in classes after the start of the
school year were not perm itted due to overcrowd ing; that students with disability classifications
of autism and em otional disturbance took gym t ogether and used the sam e bathroom s, often
unaccompanied; that the lunchroom became very loud; that the therapy room was very sm all;
that there was no sensory gym ; that the school could not m eet all of the student' s mandates for
OT and PT and could not assure th at it cou ld meet the speech-language therapy m andate; that
occupational and physical therapists "come and go" and the growing population of students with
autism, especially at that school, was the reas  on the school could not m eet students' related
services mandates; th at speech -language patho logists at th e school did not use P ROMPT and
were not P ROMPT certified; that there were  no adaptive physical edu cation teachers at the
school; that the school was not safe and had violent incidents; a nd that there was no
individualized parent counseling and training offered (Parents Ex. H at pp. 1-3).

The parents' July 5, 2012 letter also notified the district that the student would continue to
attend the R ebecca School on a 12 -month basis with supp lemental services, inclu ding but no t



limited to 1 :1 speech-language therapy outsid e of school, and that the parents in tended to seek
reimbursement for the costs of the student's tuition and services (Parents Ex. H at pp. 3-4).

A. Due Process Complaint Notice

The parents filed a due process complain t notice, dated July 9, 2012, alleging, am ong
other things , that the d istrict failed to of fer th e studen t a free appr opriate public education
(FAPE) for the 2012-13 school year, thatth e Rebecca School was an appropriate unilateral
placement, and tha t equitable con siderations ju stified an award of tu ition re imbursement (se e
generally Parent Ex. A). The parents enum erated 137 allegations in their due process complaint
notice, including the following: the district's program was not reasonably calculated to provide
the student with a FAPE in the least restrictive environment (LRE); failure to disclose or comply
with a stipu lation and consent orde r in a f ederal class ac tion suit; th e CSE team was not duly
constituted, i.e., a regu lar education teacher and related serv ice providers were no t present; th e
CSE predeterm ined the student' s program fo r the 2012-13 school year; failure to perm it
meaningful participation by the parents and ot  her team mem bers in the developm ent of the
program; failure to app ropriately comm unicate w ith teach ers and related serv ice providers in
developing the student's program and placement; failure to provide minutes of the C SE meeting
to the parents; the district fa iled to tim ely develop critical a ssessment reports that should have
been used as the basis for establishing present levels of performance, including but not limited to
interfering behaviors; failure to conduct a classroom observation; failure to consider the student's
need for assistive technology; failure to tim  ely provide evaluations to the parents; failure to
meaningfully consider the recommendations in  the private school docum ents and failure to
follow the recommendations made in the private evaluations; failure to develop a plan to address
the stud ent's sensory n eeds; failure to develo p m easurable annual goals to m eet each of the
student's educational needs and failure to addre ss all of the student' s unique and individualized
needs; failure to develop sufficient life skills ann ual goals and academic annual goals including
but not limited to the area of science; failure to indicate objective m ethods for m easuring
progress towards goals; failure to develop adequate short-term objectives for each annual goal,
annual goals and objectives we  re not based on proper assessm  ents and evaluations of the
student's present levels of perf ormance; failure to adequately consider the student' s method of
communication and to recommend appropriate annual goals relating to the use of si gn language;
a lack of ad equate annual goals and short-term objectives to a ddress and rem ediate interfering
behaviors; failure to perfor m and develop an appropriate FBA; failure to develop an appropriate
BIP; failure to recommend individualized parent counseling and training as a related service;
failure to provide any annual goals for parent counseling and training; failure to develop a
transition plan and appropriate goals and objectives; failure to provide the student with consistent
1:1 teaching support throughout the school day; failure to offer adequate levels and frequencies
of related services; the proposed program offered no or inadequate supports for school personnel
on behalf of the student; and fail ure to recommend extended day services and transportation (id.
at pp. 3-14).

Relative to implementation of the IEP at th e assigned public school si te, the parents also
alleged: that the district failed to timely recommend or offer a sp ecific school location; that the
assigned school building and pers onnel would have "m aterially" changed in September 2012;
that the student's June 2012 IEP could not and w ould not have been properly implemented at the



recommended public school site; that the as  signed school e mployed a m ethodology that was
inappropriate for use with the student; that staff at the assigned school were inadequately trained
to implement the IEP and to use sign language; th at the related services m andated on the June
2012 IEP c ould not have been implem ented at the assigned school and that the use of related
services authorizations (RSAs) would not appropriately remedy th at failure; that there was an
inappropriate range of ages and functional abilities am ong the students in the particular class at
the assigned school; and that the assigned public school site cons tituted an unsafe environm ent
for the student and improperly used a time-out room (Parents Ex. A at pp. 10-14).

The parents asserted th at the unila teral placement, program and interventions tha t they
secured for the student for the 2012-13 school year were appropriate and reasonably calculated to
provide meaningful educational be nefits, that equitable considerations favored their requests for
relief because they acted reasonab ly and in go od faith during the CSE review pro cess and th at
there are no equitable circumstances that would operate to preclude or otherwise dim inish a an
award for the costs of the student 's tuition (Parents Ex. A. at pp. 2, 14). For relief, the parents
requested tu ition and costs for the Rebecca Sc  hool, five hours per week of 1: 1 hom e and
community-based speech-language therapy, two  hours per week of indi  vidualized parent
counseling and train ing, transportation to and from the Rebecca Scho ol, all on a twelve-m onth
school year basis, as well as a compensatory education award for any and all educational services
and pendency services to which the student was entitled but did not receive (id. at p. 14).*

B. Impartial Hearing Officer Decision

After a prehearing telephone conference  conducted on August 6, 2012, an im  partial
hearing convened on August 21, 2012 and concl uded on Decem ber 21, 2012, after six days of
proceedings (Tr. pp. 1-781). The first day of im partial hearing was lim ited to determ ining the
student's pendency (stay put) placem ent during the course of the proceedi ngs (Tr. pp. 3-11; see
Interim IHO Decision). In an interim decisi on dated September 10, 2012, the IHO noted: that
the parties agreed that a pr  ior unappealed IHO decision, da ted April 24, 2012, set forth the
student's pendency entitlem ents, including tuition and costs at the Rebecca School, an RSA for
five hours per week of 1:1 spe ech-language therapy, and transpor tation costs to and from the
Rebecca School; th at the enum erated entitlements constituted the stu dent's last agreed upon

* The parents submitted an amen ded due process co mplaint no tice, d ated Sep tember 7, 20 12, which was nearly
identical to the July 9, 2012 due process complaint notice, with the exception of an additional claim for at least one
hour per week of parent counseling and training as a compensatory education award (Parents Ex. C at p. 15). The
parents submitted a sec ond amended due process c omplaint notice, dated November 15, 2012, which added five
claims, as fo llows: the district failed to timely an d adequately implement the student's pendency entitle ments; the
district failed to put the parents on notice as to what curriculum, if any, would be utilized in the student's placement
or program; the district failed t o c onsider, m uch 1 ess recommend, m usic t herapy despite t hat t his has been a
necessary and important program component for the student for years; that the district's program did not provide any
consistency ac ross teac hers, para professionals, se rvice providers, an d th e stud ent's fam ily; an d th e failure to
recommend any "team" meetings for the individuals working with the student (Parents Ex. FF at pp. 6, 11). The
requested relief was amended to include a request for co mpensatory education award to in clude, but not be limited
to, the provision of a 1: 1 crisis management professional (id. at p. 15). At the impartial hearing, the parent waived
her claim for two hours per week of individualized parent counseling and training and at least one hour per week of
parent coun seling and training as co mpensatory edu cation ( Tr. pp. 668-673; Parents Ex. FF atp. 15). Sh e also
testified that the district offered the student transportation to and from the Rebecca School, which she rejected (Tr.
pp. 677-678).



program; and that the program provided pursuant to that decision would rem ain in effect during
the course of the proceedings (Interim IHO Deci sion at p. 3; see Parent E x. B at pp. 1-16). Ina

letter dated December 14, 2012, the parents asked the IHO to issue a "corrected pendency order"
granting the student continuation of a 1:1 crisis management paraprofessional in addition to the

services set forth in the IHO' s interim order (P arents Ex. R R at pp. 1-4). In a second interi m
decision, dated Decem ber 27, 2012, the paren ts' request was denied (Second Interim IHO

Decision at p. 4).

In a final decision dated February 21, 2013, the [HO determined, among other things, that
the district failed to offer the student a FA  PE for the 2012-13 school year, that the Rebecca
School was an appropriate unila teral placement for the student for the 20 12-13 school year, and
that equitable considerations supported the pare nts' request for relief (IH O Decision at pp. 12-
26).

The IHO al so found that the IEP was "woefu lly inadequate" in addressing the student' s
management needs because the I[EP failed to incl ude any m ethodologies and/ or strategies that
had proven successful for the student (IHO De cision at p. 13). The I HO further found that the
IEP failed to provide for a sensory diet, the us e of a sensory gym , music therapy, community
walks, or a transition plan, each of which was required to address the student's needs in order for
him to make educational progress (id.). The IH O found that the IEP "m erely state[d] access to
sensory materials and sensory breaks, it fail[ed] to identify what m aterials or equip ment, where
or when the breaks [were] to occur or any of th e components of the sensory break" (id. at p. 14).
The THO also found that sign language was an "inc redibly important” component of the student's
program and that the IEP was silent in regard  to comm unications supports, such as a Picture
Exchange Communication System (PECS) as part of his communication program or needs (id. at
p. 17). The THO also found the FBA developed by th e CSE was inadequate, in that it failed to
identify the frequency, duration, and intensity of the interfering behaviors, and the infor mation
contained in the FBA was obtained solely fr  om Rebecca progress reports, a non -behavioral
program (id. at p. 19). In addition , the I HO found that th e BIP developed by the CSE was
inappropriate as "it [was] one page, targetfe =~ d] only three behaviors and d[id] not contain
information on how to im plement the expected behavior changes," and that the BIP was not
completed at a CSE m eeting (id. at pp. 18-19). The IHO found that the hearing record showed
that the district's recommended 6:1+1 special class placement with a 1: 1 paraprofessional would
not provide the student with sufficient teacher support to make educational progress (id. at p. 12).
The ITHO found that it was undisput ed that the IEP failed to provi de for parent counseling and
training but that, standing alone, this was not sufficient to warrant reimbursement (IHO Decision
at p. 20). The IHO further found that, "althoug h the program recomm ended by the CSE would
necessarily entail the student transitioning to a new school, program , teachers, and students, the
IEP fail[ed] to include a transiti on plan" (id. at p. 15). The I HO found that the student required
extended school day services cons isting of speech-language thera py in order for him to m ake
progress in his educational progra m, as he required as m any opportunities as possible to be able
to practice oral motor techniques, practice combining vowels together to be able to learn motoric
sequences of sound ¢ ombination in a structur ed setting, and to pr  ovide opportunities for
carryover (id. at p. 17). Moreover, the IHO f ound that the student required su ch addition al
services after school b ecause to provide such services during the sch ool day would force the



student to forego his other school activ ities, such as academics and other related services (id. at
pp. 17-18).

In sum, the THO held: that the IEP was substantively deficient because it failed to provide
personalized instruction with  sufficient support services to ~ perm it the child to benefit
educationally from instruction; that the CSE did not have sufficient cred ible evaluative material
before it and that it failed to consider material that was before it; that the recommended program
did not provide sufficient support and that the managem ent needs as set forth in the IEP were
inadequate; "[t]hat the IE P fail[ed] to provide for a program , supports or resources that address
the student's demonstrated need for a relations hip[-]based program, sensory support in the for m
of a sensory and/or [sic] gym , music therapy, an express written strategy for transitioning from
one environm ent to another, communication de  vices such as PECS and sign language, an
extended day for speech[-]language therapy servi ces, an adequate BIP, and parent [counseling
and] training (IHO Decisi on at p. 21). The IHO found that, in light of her finding that the IE P
was not substantively adequate, she did not need to address wh ether the assigned public school
site was appropriate to meet the student's needs, but conclud ed that the district failed to meet its
burden of proof that the IEP w ould be properly im plemented at the assigned public school site
based on the parent's testimony that, during a tour of the school, she was told that the population
was underserved and the school was unable to meet all related service mandates (id.). Moreover,
the IHO found that th e district failed to esta blish: th e size and com position of th e proposed
classroom, rendering it im possible to determ ine its appropriateness ba sed on sim ilarity of
individual needs; how the student' s management needs would be im plemented in the classroom;
or whether the s tudent's academ ic, social/em otional, or phy sical m anagement needs would be
met or the annual goals implemented (id. at p. 22).

The THO further found that th e Rebecca School was an appropriate unilateral placem ent
for the student for the 2012-13 school year because it provided him with services to address his
neurodevelopmental delays in rela ting and communication, in addition to his gross and f ine
motor delays, his significant sensory processi ~ ng difficulties and learning disabilities, and
supported his ability to focus and attend thr ough the Developm ental Individual-difference
Relationship-based (DIR) methodology, and because the student received benefit from and made
progress in the program (IHO Deci sion at pp. 22-25). The IHO al so concluded that equitable
considerations supported the parents' request for relief, because the record lacked any evidence
that the parents did not fully cooperate with the CSE, that the parents attended the CSE meeting,
shared reports with the distri ct, visited the assigned public sc hool site, and tim ely notified the
district at the CSE m eeting and subsequent to visiting the assigne d school of their disagreem ent
with the proposed placem ent and the assigned school and their intent to un ilaterally enroll their
son at the Rebecca School (id. at pp. 25-26).

IV. Appeal for State-Level Review

The district appeals from the IHO's decision, arguing that the IHO erred in determ ining
that the district failed to o ffer the student a FAPE for the 2 012-13 school year and the Rebecca
School was an appropriate unilateral placement. The district does not contest the IHO's findings
regarding equitable considerations.



The district contends that the June 2012 CSE ha d sufficient credible evaluative m aterial
and properly considered the m  aterial before it. It also contends th  at the IEP adequately
addressed the student' s sensory and behavioral needs, and that the IEP contained several
mechanisms for assis ting the stud ent when he became dysregulated. In addition , the dis trict
argues that the IEP provided a number of ways to integrate music into the studen t's classroom
instruction and the CSE specifically recommended counseling services in place of a more formal
music therapy program to address the student's interpersonal skills. In addition, the district notes
that th e IE P outlined a num ber of m easures to addres s the student' s interf ering behaviors.
Moreover, the district asserts that placem  ent in a 6:1+1 special class with a 1:1 crisis
paraprofessional would have provided adequate ~ support for the student. The district also
contends that there is no requirement under the IDEA for a transition plan when a student moves
from one sc hool to another, and that the CSE team  believed that any s pecific transition p lan
should be developed programm atically. Moreover, the district notes that the IEP also provided
for a 1:1 crisis paraprof essional who would have been able to a ddress the student' s difficulties
with transition. The district contends that the record does not support a claim for the necessity of
after-school speech -language th erapy, and th e CSE's determ ination n ot to recomm end such
services did not constitute a denial of FAPE, as found by the IHO.

As to the assigned public school site, the district contends that the parents' claims, as well
as the IHO's findings regarding the existence, s ize, and composition of the assigned school were
speculative because th e student never attended the recom mended program. Nonetheless, th e
district contends that the THO erred in fi nding that the assigned school could not have
implemented the student's IEP because the heari ng record shows that th e assigned school would
have been a ble to im plement the IEP, including the student' s related services, and the student
would have received a meaningful educational benefit.

The district also asserts that the Rebecca School was not an appropriate placement for the
student because it did not provide a 1:1 paraprofessional or sufficient speech-language therapy to
address the student's needs. Finally, the district asserts that the IHO erred in ordering the district
to directly fund the cos ts of the student's tuition, as the p arents did not establish an inability to
pay the tuition.

In an answe r and c ross-appeal, the parent s ans wer the d istrict's petition, admitting and
denying the allegations raised by the district. Th ey assert that the IHO correctly found that the
district denied the stud ent a FAPE for the 2012-13 school year, the Rebecca School was an
appropriate placem ent, and that eq uitable consid erations supported th e parents' claims. The
parents also make an application seeking recusal of the SRO. In additio n, parents c ross-appeal
from the IHO's interim decisions relating to pendency to the extent that the IHO failed to include
continuation of the stu dent's 1:1 cris is m anagement professional as  part of the pendency
placement. The parents also assert that they presented and briefed "numerous additional claims"
that the [HO neglected to adjudicate and ask the SRO to do so. The pa rents also claim that the
IHO should have decided that th e district deprived the stude nt of a FAPE by unilaterally
selecting and choosing the school si te without giving his parents an opportunity to participate in
that decision.



In an answer to the parents' cross-appeal, the district asserts: that the SRO should not
consider the claim s undecided by the IHO but not  sp ecifically iden tified or appealed by the
parents; that the IHO properly found that the student was not entitled to a 1:1 paraprofessional as
part of the pendency placement; and that the parents were afforded the opportunity to participate
in the student's educational placement.

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a ) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep't. of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217,245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP"" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of ~ procedures for developing a student' s IEP and
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (¢) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd.
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff'd, 361 Fed. App'x 156, 2009
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek  v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d
415,419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][1]). A school district offers a FAPE "by pr oviding personalized instruction with
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sufficient support services to perm it the child to benef it educationally from that instruction”
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at m ust be provide d through an IEP" (W _alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,' and . . . affords the student with an op portunity greater than
mere 'trivial advancement™ (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the LRE (20 U.S.C. §  1412[a][5][A]; 34 CFR 300.114[a][2][i ],300.116[a][2]; 8
NYCRR 200.1[cc], 200.6[a][1]; s ee Newington, 546 F.3d at 114; Ga_gliardo v. Arlington Cent.
Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Wal czak, 142 F.3d at 132; G.B. v. Tuxedo Union
Free Sch. Dist., 751 F. Supp. 2d 552, 573-80 [S.D .N.Y. 2010], aff'd, 486 Fed. App'x 954, 2012
WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch. Dist. of Ne w Rochelle, 606 F. Supp. 2d
384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).

An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A];
8 NYCRR 200.4[d][2][iii]), and provides for the use  of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]; see also Application of the Dep't of Educ.,
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of
the Dep't of Educ., Appeal No. 06-029; Application of a Child with a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal
No. 93-9).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
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at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay
expenses that it should have paid all along and woul d have borne in the first instance" had it
offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim  bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

VI. Discussion
A. Preliminary Matters
1. Parents' Request for Recusal

Regarding the parents' request that I recuse myself, I note that State regulations provide
that an SRO must have no personal, economic, or professional interest in the hearing which he or
she is assigned to review (8§ NYCRR 279.1[c][4 ]) and m ust be "independent of, and m ay not
report to, th e office of the State E  ducation Depa rtment which is respons ible for the gene ral
supervision of educational program s for children with disabilities" (8 NYCRR 279.1[c][3]). An
SRO shall recuse him self or herself and transfer the appeal to another SRO if he or she was
substantially involved in the deve lopment of a state or local policy challenged in the hearing;
was em ployed by a party or a party' s represen tative in the hearing; or e ngagedint he
identification, evaluation, program or placement of the student who is the subject o f the hearing
(8 NYCRR 279.1[c][4]).”

Here, [ am not person ally f amiliar with the parties in this case,no  r do I have any
personal, econom ic, or professio nal in terest relev ant to these p  roceedings (8§ NYCRR
279.1[c][4]). Moreover, the New York State Educati on Department is not a party in this m atter.
To the extent that the parents' counsel opines that I am biased in favor of the district, they offer
no evidence to support such an assertion. Moreove r, with regard to allegations that decisions
from the Office of State Review have been unt imely due to staffing, such contentions are not
relevant to a recusal inquiry. Additionally, recusal in such a context makes little sense insofar as
it would on ly have the opposite effect and ex acerbate any delay. H aving giv en the parents'
request due consideration, I find that [ am  able to im partially render a decision and that the
provisions of 8 NYCRR Part 279 do not require recusal in this instance.

2. Pendency Placement
Neither party has appealed the IHO's finding that the s tudent was entitled to place ment,

tuition, and costs at the Rebecca School, together with an RSA fo r five hours per week of 1:1
speech-language therapy, and trans portation costs to and from the Rebecca Scho ol during th e

> The third criterion for recusal extends to cases in which an SRO has been involved with "other similarly situated
children in the school district which is a party to the hearing" (8 NYCRR 279.1[c][4][iii].
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pendency of this action (Interim [HO Decision at p. 3). Accordingly, those determ inations have
become final and binding on the parties and will not be reviewed on appeal (34 CFR 300.514[a];
8 NYCRR 200.5[j][5][v]). The parents contend, how ever, that the IH O erred in denying their

request for a "corrected pendency order" and thereby failing to provide for continuation of his

1:1 crisis management professional while these proceedings have been pending.

The IDEA and the New York State Education L aw require that a student remain in his or
her then current educational pl acement, unless the studen t's parents and the board of education
otherwise agree, during the pendency of any proceedings relating to the identification, evaluation
or placement of the student (20 U.S.C. § 1415[j]; Educ. Law §§ 4404[4], 4410[7][c]; 34 CFR
300.518[a]; 8 NYCRR 200.5[m]; see Student X v. Ne w York City Dep' t of Educ., 2008 WL
4890440, at *20 [E.D.N.Y. Oct. 30, 2008]; Bd. of E _ duc. of Poughkeepsie City Sch. Dist. v.
O'Shea, 353 F. Supp. 2d 449, 455-56 [S.D.N.Y.  Jan. 18, 2005]; Application of the Dep' tof
Educ., Appeal No. 08-061; Applic ation of a Student with a Di __sability, Appeal No. 08-050;
Application of the Dep't of Educ., Appeal No. 08-009; Application of a Student with a Disability,
Appeal No. 08-003; Application of a Student with a Disability, Appeal No. 08-001; Application
of a Child with a Disability, Appeal No. 07-095; Application of a Child with a Disability, Appeal
No. 07-062). Pendency has the effect of an automatic injunction, and the party requesting it need
not meet the requirements for injunctive relief such as irreparable harm, likelihood of success on
the merits, and a balancing of the hardship s (Zvi D. v. Ambach, 694 F.2d 904, 906 [2d Cir.
1982]; see Wagner v. Bd. of Educ., 335 F.3d 297, 301 [4th Cir. 2003]; Drinker v. Colonial Sch.
Dist., 78 F.3d 859, 864 [3d Cir. 1996]). The purpose  of the pendency provisi on is to provide
stability and consistency in the education of a st udent with a disability and "strip schools of the
unilateral a uthority th ey had tr aditionally em ployed to exclude disabled students . . . from
school" (Honig v. Doe, 484 U.S. 305, 323 [1987] ; Evans v. Bd. of Educ., 921 F. Supp. 1184,
1187 [S.D.N.Y. 1996], citing Bd. of Educ. v. Am bach, 612 F. Supp. 230, 233 [E.D.N.Y. 1985]) .
The pendency provision does not mean that a student must remain in a particular site or location
(Concerned Parents and Citizens for the Cont inuing Educ. at Malcolm X Pub. Sch. 79 v. New
York City Bd. of Educ., 629 F.2d 751 [2d Cir. 1980]; Application of a Student with a Disability,
Appeal No. 08-107; Application of the Bd. of Educ., Appeal No. 07-125; Application of a Child
with a Disability, Appeal No.  07-076; Application of the B d. of Educ., Appeal No. 05-006;
Application of the Bd. of Educ., Appeal No. 99-90), or at a particular grade level (Application of
a Child with a Disability, Appeal No. 03-032; Application of a Ch ild with a Disability, Appeal
No. 95-16).

Under the IDEA, the pendency inquiry focuses on identifying the student' s then current
educational placement (Mackey v. Bd. of Educ., 386 F.3d 158, 163 [2d Cir. 2004], citing Zvi D.
694 F.2d at 906). Although not defi ned by statute, the phrase "the n current placement" has been
found to mean the last agreed upon placement at the moment when the due process proceeding is
commenced (Murphy v. Bd. of Educ., 86 F. Supp. 2d 354, 359 [S.D.N.Y. 2000], aff' d, 297 F.3d
195 [2002]; Application of a Stud ent with a Disability, Appeal No. 08-107; Application of a
Child with a Disability, Appeal No. 01-013; Ap plication of the Bd. of Educ., Appeal No. 00-
073). The U.S. Departm ent of Education has opined th at a studen t's then current placem ent
would "generally be taken to mean current sp ecial education and related services provided in
accordance with a child's most recent [IEP]" (Letter to Baugh, 211 IDELR 481 [OSEP 1987]; see
Susquenita Sch. Dist. v. Raelee, 96 F.3d 78, 83 [ 3d Cir. 1996]). However, if there is an
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agreement between the parties on placement during the proceedings, it need not be reduced to a
new IEP, and it can sup ersede the prior unchallenged IEP as the then current placem ent (Evans,
921 F. Supp. at 1189 n.3; see Bd. of Educ. v. Sc hutz, 137 F. Supp. 2d 83 [N.D.N.Y. 2001], aff'd,
290 F.3d 476, 484 [2d Cir. 2002]; see also Letter to Ham pden, 49 IDELR 197 [OSEP 2007]).
Moreover, a prior unappealed IH O's decision m ay establish a stud ent's curren t education al
placement for purposes of pendency (Student X, 2008 W L 4890440 at *23; Letter to Hampden,
49 IDELR 197; Application of a St udent with a Disability, Appeal No. 08-107; Application of a
Student with a Disability, Appeal No. 08-050; A pplication of the Dep't of Educ., Appeal No. 08-
009; Application of the Dep' t of Educ., Appeal No. 07-140; Applic ation of the Dep't of Educ.,
Appeal No. 07-134).

A review of the hearing record shows th at in each of the 2010-11, 2011-12, and 2012-13
school years, the parents invoked their pende ncy entitlements. Fo r the 2010-11 and 2011-12
school years, the parents referenced an unapp ealed IHO decision dated April 6, 2010 in support
their pendency entitlem ents (Parent Exs. PP at p. 2; QQ atp. 2). For the 2012-13 school year,
the parents reference an unappealed IHO d  ecision dated April 24, 2012 in support of their
pendency entitlements (Parent Ex. FF at p. 2; see generally Parent Ex. B). In each of the parents'
due process complaint notices for the 2010-11, 2 011-12, and 2012-13 school ye ars, they alleged
that the s tudent's pendency placement in cluded tuition costs for the s tudent's place ment at the
Rebecca School, togeth er with 5 ho urs per week of 1:1 speech-language therapy, transportation
costs to and from the Rebecca School, and 12—month school year programming (Parents Exs. FF
atp. 2; PP atp. 2; QQ at p. 2).

At a pendency hearing relative to a prio r administrative proceeding involving the same
student, held on August 10, 2010, the parents' attorney stated that they were invoking pendency
based upon the April 6, 2010 IHO decis ion and th at, in addition, the parents "accepted on a
without prejudice basis from the recent IEP, dated January 12, 2010, th e one to one crisis
management paraprofessional, which was offered by the [district]," and they contended "that this
should also be included as part of [the student's] pendency entitlement" (Parent Ex. DD at pp. 39,
42). In response, the district' s attorney confirm ed that the April 6, 2010 IHO decision should
dictate the student's pendency placement and also stated that, as the district "ha[d] mandated . . .
a crisis paraprofessional in each of t he past four school years," such a service was "deem ed an
important part of the child' s educational plan" (id. at pp. 43-45). Therefore, in that proceeding,
the district agreed that the 1:1 crisis management paraprofessional should have been an elem ent
of the student's pendency placement (id.). The evidence in the hearing record also shows that the
district issued an RSA dated September 13,2010 for a 1:1 crisis m anagement paraprofessional
for the student (id. at p. 49).

It is clear from a review of the hearing record that the parties previously agreed that a 1:1
crisis management paraprofessional was deemed a part of the child's educational plan and that, in
the past, both parties were in agreement that the 1:1 paraprofessional was to be provided as part
of his pendency placement. There is no evidence that th is agreement was lim ited to a specific
time period (Zvi D., 694 F.2d at 907-08; s _ee also Verhoeven v. Br unswick Sch. Comm., 207
F.3d 1, 9-10 [1st Cir. 1999]; Peter G. v. Chica go Pub. Sch. Dist. No. 299 Bd. of Educ., 2002 WL
818008, at *4-*5 [N.D. Ill. 2002]; Mayo v. Baltim ore City Pub. Sch., 40 F. Supp. 2d 331, 334
[D. Md. 1999]). The hearing reco  rd reveals that the district ~ funded the student' s 1:1 crisis
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management paraprofessional for the 2010-11 and 2011-12 school years, as well as during the
summer months of the 2012-13 school year un til September 2012 (see Tr. pp. 215-16; Parents
Ex. RR at p. 4). Based on the foregoing, I find th ata 1:1 crisis m anagement paraprofessional
should have been included as part of this student's pendency placem ent for the 2012-13 school
year, that the district's unilateral discontinuance of the paraprofessional comm encing September
2012 violated in part the student' s right to his pendency, and that the THO erred with respect to
this issue.

B. June 2012 CSE
1. CSE Composition

Attendees at the June 2012 CSE m  eeting in cluded the student' s m other, the student' s
grandmother, a district school psychologist, w ho al so served as the district representative, a
district special educatio n teacher, and a distri  ct social worker, as well as Rebecca School
employees, including the student's teacher and a social worker, together with an additional parent
member (Parent Ex. D at p. 22). The parents contend that the CSE team was not duly constituted
because the district failed to include related service providers.°

Here, despite the p arents' claim to the cont rary, the he aring record es tablishes that the
June 2012 CSE was constitu ted in accordance with State and federal regul ations. There isn o
requirement that related services providers at tend a student' s CSE m eeting. Instead, the IDEA
and State and federal regulations  p rovide that, in addition to the req uired sp ecial educa tion
teacher or, where appro priate, special educatio n provider of the studen t, the CSE may include
"other persons having knowledge or special expe rtise regarding the student, including related
services personnel as appropriate, as the school district or the parent(s) shall designate" (8
NYCRR 200.3[a][1][iii], [ix]; see 20 U.S.C §  1414[d][1][B][iii], [vi]; 34 CFR 300.321[a][3],
[6]). Further, in add ition to the attendees listed above, the J une 2012 CSE had before it a Jun e
2012 Rebecca School interd isciplinary repo rt of progress update, which includ  ed updated
information from the student' s occupational ther apist, physical therapis t, and speech-language
pathologist (Tr. p. 108; Dist. Ex. 2 at pp. 2-4; P arents Ex. D at p. 22). Additionally, the district
representative testified that much of the information contained in the student's IEP was presented
at the meeting by the student's Rebecca School providers and the parents were not impeded from
participating in the decision-making process (Tr. pp. 57-58, 66-72).

Based on the foregoing, the hearing record  establishes that the June 2012 CS  E was
properly composed. Furtherm ore, there is no evidence in the hear ing record that the lack of
attendance of related service providers amounted to a procedural error that impeded the student's
right to a F APE, significantly im peded the parent s' opportunity to participate in the decision-
making process, or caused a deprivation of edu cational benefits (20 U.S.C. § 1415[f][3][E][ii];
see 34 CFR 300.513; 8 NYCRR 200.5 [j][4]).

® The IHO found that a regular education teacher did not participate at the CSE meeting because the student would
not be participating in a general education environment during the 2012-13 school year due to global delays (IHO
Decision at p. 9, see 20 USC § 1414[d][1][B][ii]; 34 CFR § 300.321[a][2]; 8 NYCRR 200.3[a][1][ii]). On appeal,
the parents dono tassertt hatthe IHO erred in th is respect an d rev iew of th e hearin g reco rd sho ws thatth e
determination was correct.
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2. Evaluative Information and Present Levels of Performance

The district asserts that the [HO erred in  finding that the June 2012 CSE did not have
before it sufficient evaluative information about the student and in finding that the June 2012 IEP
did not accu rately reflect the studen t's management needs. Any evaluation of a student with a
disability must use a variety of assessm ent tools and strategies to gather relevant functional,
developmental, and academ ic information about the student, including information provided by
the parent, that m ay assist in determ ining, among other things, the content of the student' s IEP
(20 U.S.C. § 1414[b][2][ A]; 34 CFR 300.304[b][1]; see S.F. v. New York City Dep't of Educ .,
2011 WL 5419847 at *12 [S.D.N .Y. Nov. 9,2011]; Letter to  Clarke, 48 IDELR 77 [OSEP
2007]). In particular, a district must rely on technically sound instrum ents that m ay assess the
relative contribution of cognitive and behavioral factors, in addition to physical or developmental
factors (20 U.S.C. § 1414[b][2][C]; 34 CFR 300.304[b][3]; 8 NYCRR 200.4[b][6][x]). A district
must ensure that a student is appropriately assessed in all areas related to the suspected disability,
including, where appropriate, social and em otional status (20 U.S.C. § 1414[b][3][B]; 34 CFR
300.304[c][4]; 8 NYCRR 200.4 [b][6][vii]). An evaluation of a student m ust be sufficiently
comprehensive to iden tify all of th e stud ent's special edu cation and related serv ices needs,
whether or not commonly linked to the disabili ty category in which the student has been
classified (34 CFR 300.304[c][6]; 8 NYCRR 200.4[b][6][ix]).

Among the elem ents of an IEP is a statem ent of a student' s academic achievement and
functional performance and how the student' s disability affects his or her progress in relation to
the general education curriculum (20 U.S.C. § 1414[d][1][A][i][1]; 34 CFR 300.320[a][1];8
NYCRR 200.4[d][2][i]; see 8 NYC RR 200.1[ww][3][i]). I n developing the recomm endations
for a student's IEP, the CSE must consider the results of the initial or most recent evaluation; the
student's strengths; the concerns of the parents for enhancing the education of their child; the
academic, developm ental and functional needs of  the student, includ ing, as appro priate, the
student's performance on any general State or di strict-wide assessments as well as any special
factors as set forth in fede ral and State regulations (34 CFR 300.324[a]; 8 NYCRR 200.4[d][2]).
Management needs for students with disabilities  are defined as "the nature of and degree to
which environmental modifications and hum an or material resources are required to enable the
student to benefit from instruction" (§ NYC RR 200.1[ww][3][i][d]). A student's managem ent
needs shall be determ ined by factors which rela te to the student' s (a) academ ic achievem ent,
functional perform ance and learning characteris tics; (b) social developm ent; and (c) physical
development (id.).

The hearing record es tablishes that the desc ription of the student' s present levels of
performance and academic and so cial/emotional needs set forth in the June 2012 IEP was based
on various evaluative m easures. The CSE re viewed the student' s IEP for the 2011-12 school
year, the June 2012 Rebecca School in  terdisciplinary report of progress, a F ebruary 201 2
updated social history report, and the January 2012 psychoeducatio nal evaluation report (Tr. pp.
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55-57; see generally Dist. Exs. 2-4). ’ In additio n to the abo ve mentioned written reports and

evaluations, the CSE a Iso relied o n infor mation provided by the stu dent's Rebecca School

teacher at the meeting, as well as the student's mother and grandmother with respect to his social
development and social functioning, communica tion skills, and m anagement needs (Tr. pp. 66-
70).

As the reports listed above provided detailed information regarding the student's current
levels of functioning across time and in varied settings, they provide a sufficient foundation upon
which to build the student's IEP. Based upon th e CSE's discussion of these docum ents, the CSE
developed the present levels of performance section of the June 2012 IEP, providing estimates of
the studen t's academ ic achievem ent in reading, writing, and m athematics, as well as his
communication skills and social/e motional and behavioral needs (Tr. pp. 55, 57, 66-68, 70-71,
73, 78-80, 104-106, 123, 126, 133-135; Parents Ex. D at  pp. 1-3). The CSE' s review of the
reports, co mbined with input pro vided by Reb ecca staff and the student' s m other, was also
reflected in the descriptions of the student's instructional needs, optimal learning conditions, and
methods of m anaging behavioral co ncerns that interfer ed with the student' s ability to benefit
from instruction (compare Parents Ex. D at pp. 1-3, with Dist. Ex. 2 at pp. 1-5). A review of the
hearing record also ind icates that the parent di d not object to the description of the student' s
present levels of performance or m anagement needs as set forth in the June 2012 IEP and in fact
confirmed that much of what was included in the IEP was accurate (Tr. pp. 612-613, 618-619).

In finding the IEP lacking with respect to the description of the student' s needs, the IHO
focused on the m anagement needs in the IEP (s_ee IHO Decision at p. 13-15). In reaching th is
conclusion, the IHO relied, in part, on infor mation about the educational methodology utilized at
the Rebecca School, discussed belo w (see id. at pp. 13-14). However, focusing on the specific
supports included in the IEP to address the stud  ent's m anagement needs, the hearing record
shows that they were consistent with the info rmation before the CSE. The June 2012 Rebecca
School interdisciplinary report of progress included inform ation about the student' s positive
response to m usic, singing, and reading a book with an  adult, and reported that the student
needed redirection as he was easily distracted (Dist. Ex. 2 at pp. 1-4). As to sensory supports, in
particular, the information before the CSE indicated that the student participated in sensory play,
received OT and PT in a sensory gym , enjoyed using a sensory swing, and, when upset and
frustrated, benefited from deep pressure and verbal recognition of his fee lings (Dist. Ex. 2 at pp.
1, 3).

Consistent with this info rmation, the June 2012 IEP reco mmended visual and verbal
prompts and cues, redirection, presentation of  information with a sing-song quality, use of
manipulatives, use of a visual sch edule, access to sensory m aterials an d sensory b reaks, and
provision of a 1:1 paraprofessional to ensure the student' s safety (Parent Ex. D at p. 2). In the
section designated for physical developm ent needs of the student, the IEP also indicated that,
when dysregulated, the student benefited from "various strategies and tools," including m usic,

7 Although the district r epresentative testified that he did not recall whether he conducted an ob servation of the
student at Rebecca School in preparation for the 2012-13 school year, the student's teacher at Rebe cca testified that
he did observe the student in January 2012, that two of the student's related services providers were present at the
observation, and th ata video sh ows th at the d istrict representative was pr esent ( Tr. pp . 85- 86, 52 7-528). A
classroom observation report was not offered into evidence at the impartial hearing.
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deep pressure/squeezes, brushing, lotion, of offe ring him com fort (id.). In add ition, the FBA
included with the June 2012 IEP s et forth other in terventions to address the student' s needs,
including deep pressure/squeezes , a brushing protocol, use of  lotion, sitting with him and
offering comfort, reading books and stories to him, access to a quiet space, and use of music and
songs to soothe him (id. at p. 19). Many of the supports and strategies listed above could be used
to provide the student sensory input throughout the day in the m anner of a sensory diet found
lacking by the IHO (see ITHO Decision at p. 14 ). In addition, although the [HO correctly n oted
that the Rebecca School report referenced the student's use of a sensory gym (see id. at p. 3), no
information before the CSE indicated the extent to which the student benefited from such access
and the progress report also indicated that, in addition to the sensory gym, the student also
received OT in "the ¢ lassroom, hallways, . . . the therap ist's of fice, and the comm unity" (Dist.
Ex.2atp. 3). The IHO cited th e testim ony of the stud ent's Rebecca School o ccupational
therapist for the 2012-1 3 school year that it wa s "absolutely necessary" that the student "hav e
access to sensory equ ipment and m aterials to maintain regulation th roughout th e day" (IHO
Decision at p. 14, citing Tr. pp. 475- 78); however, as such infor mation was not before the June
2012 CSE, the IHO should not have relied upon such retrospective testimony (see R.E., 694 F.3d
at 186).

Furthermore, as many of the strategies and supports set forth above utilized m usic, such
recommendations, in com bination with a re levant annual goal and the recommendation for
counseling services, were sufficient to accomm odate the student's needs that were responsive to
the music therapy he received at the Rebecca School (Parent Ex. D at pp. 2-3, 12; see Dist. Ex. 2
at pp. 4-5).

Based on the above, I find that the evaluative data considered by the June 2012 CSE and
the input from the participants during the CS  E m eeting provided the CSE with sufficient
functional, developmental, and academic information about the student and his individual needs
to enable it to develop his IEP (D.B. v. New York City Dep't of Educ., 2011 WL 4916435, at *8
[S.D.N.Y. Oct. 12, 2011]; see S.F., 2011 WL 5419847 at * 12).

C. June 5, 2012 IEP
1. Annual Goals

The parents contend th at the IEP annual goals were taken from the Rebecca School's
program and were inappropriate and insufficient for im plementation in the recom mended 6:1+1
special class placement. An IEP m ust include a written statement of measurable ann ual goals,
including academic and functional goals designed to meet the student's needs that result from the
student's disability to enable the studentto  be involved in and m ake progress in the general
education curriculum; and meet each of the student's other educational needs that result from the
student's disability (see 20 U.S.C. § 1414[ d][1][A][i][11]; 34 CF R 300.320[a][2][i]; 8 NYCRR
200.4[d][2][1ii]). Each annual go al shall inclu de the evalu ative criteria, evaluation procedures
and schedules to be used to m easure progress toward m eeting the annual goal during the period
beginning with placem ent and ending with the  next scheduled review by the comm ittee (8
NYCRR 200.4[d][2][iii][b]; see 20 U.S.C. § 1414[d][1][A][i][II1]; 34 CFR 300.320[a][3])
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Short-term objectives are required for a student who takes New York State alternate assessm ents
(8 NYCRR 200.4[d][2][iv]).

The district representative testified that the annual goals were developed after a review of
the goals the student was working on with staff at the Rebecca Sc hool at the time of the meeting
(Tr. pp. 73-79). The student' s Rebecca Scho ol teacher, who attended the June 2012 CSE
meeting, testified the district repr esentative read the goals she drafted to th e CSE and they were
included in the student' s IE P for the 2012-13 school year (Tr. p. 520). The June 2012 IEP
contains 19 annual goals, with corresponding short- term objectives, targeting the student's needs
in the areas of attention, engaging with peers, self-regulation, literacy, mathematics, life skills,
science, sensory processing and regulation, m otor planning and sequencing, vi sual spatial skills,
functional negotiation skills and overall m uscle strength, d ynamic balancing skills, endurance,
engagement/pragmatic language skills, self-e xpression, oral m otor skills, communication, and
inter-responsiveness and interrelatedness (Parents Ex. D at pp. 3-11). Each annual goal included
criteria for m easuring the achievem ent of th e goal and corresponding objectives, and clearly
defined the desired behavioral outcom e of in struction (id. at pp. 3-11). The m ethods of
measuring progress for each goal were identifie d as class activ  ities and teacher/prov ider
observation on a daily basis (id.).

Although the June 2012 IEP drew heavily upon of annual goals and short-term objectives
developed by the Rebecca School, the CSE did  not incorporate a num ber of annual goals and
short-term objectives an notated as "m et" or "dis continued" by the Rebecca staff (Dist. Ex. 2 at
pp. 6-16; Parents Exs. D at pp. 3-11, JJ). Further, although the Rebecca staff asserted the student
"require[d]" a DIR instructional m odel and the student's mother indicated she felt it was m ost
effective, the district representative testified that the goals and objectives were not specific to any
methodology of teach ing (Tr. p. 80). Underth e IDEA and State and federal regu  lations,
discussed above, a determ ination of the appropria teness of a particular set of annual goals and
short-term objectives for a student turns not upon their suitability within a particu lar classroom
setting or student teacher ratio, but rather whet her the goals and objectives are con sistent with
and relate to the needs and ablities of the student (see 20 U.S.C. § 1414[d][1][A][i][II]; 34 CFR
300.320[a][2][1]; 8 NYCRR 200.4[d][2][iii]). There is nothing in the hearing  record th at
persuasively indicates that the June 2012 IEP annual goa Is could not be im plemented in another
setting aside from the Rebecca Scho ol or that they could not be em ployed with a m ethodology
other than DIR (cf. A.D. v. New York City Dep't of Educ., 2013 WL 1155570 [S.D.N.Y. Mar.
19, 2013] [affir ming the SRO' s rejection of the pa rents' contention that the assigned TEACH
classroom c ould not implem ent the annual goals in the IE P, which contention noted that they
were also related to the DIR methodology]).

Based upon the above, I find that the annual goals and short-term objectives in the June
2012 IEP appropriately targeted the student' s areas of need, and contained sufficient specificity
by which to guide instruction, in tervention, and evaluation of the student's progress. Further, I
find nothing so unique in the June 2012 IEP a nnual goals and short-term objectives as to
preclude their im plementation in a setting other than a classroom providing instruction using a
DIR methodology.

2. Language and Communication Needs
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The district asserts th at the IHO erred  in finding that the June 2012 IEP did not
adequately address the student's language and communication needs (see IHO Decision at p. 17).
The parents assert that the district failed to adequately consider the student' s m ethods of
communication and failed to recommend appropriate annual goals that related to his ongoing and
developing use of sign language.

The parent testified that she began to co mmunicate with the student in sign language at
the stud ent's birth, sin ce it was the paren  t's first language and it would enable him to
communicate with his grandparents, who were deaf mute (Tr. pp. 599-600). She stated that the
student loved to use sign language and she believ ed that it m ade him feel em powered (Tr. pp.
600-01). The parent testified that she explained to the June 2012 CSE that the IEP needed a sign
language component (Tr. pp. 614-615). The studen t's Rebecca School teacher, who attended the
June 2012 CSE meeting, testified that signing was "incredibly important" for the student but that
when she first started working with him , she di d not feel that training in sign language was
required, although it was helpful, since she was able to communicate with him in other ways (Tr.
pp- 509-510, 538-540; see Parent Ex. D at p. 22).

Consistent with the infor mation before the CSE, the June 2012 IEP contained a
description of the student's modes of communication, which included a combination of gestures,
signs, word approxim ations and a communication book, and containe d short-term objectives to
be accomplished through the use of designated m ethods, including sign language (Parents Ex. D
at pp. 1-3, 9-10; see Dist. Exs. 2 at pp. 1, 3; 3 at p. 2; 4 at pp. 1-3). Further, contrary to the [HO's
finding that the IEP "was silent with regard  to communication supports, such as P ECS" (IHO
Decision at p. 17), the IEP references the use of a communication book, which the hearing record
indicates was used for P ECS (Parent Ex. D at pp. 1, 9-10; see Tr. p. 105). Thus, the hearing
record does not support the assertio n that the district failed to ad equately consider the student' s
methods of communication and to recomm  end a ppropriate annual goals that related to his
ongoing and developing use of sign language.

3. Special Factors—Interfering Behaviors

The district asserts that the IHO erred in finding that the FBA and the BIP com pleted by
the district were inadeq uate (see IHO Decisi on at p. 19). Under the IDEA,a  CSE m ay be
required to consider spe cial factors in the deve lopment of a student's IEP. Am ong the special
factors in the case of a s tudent whose behavior impedes his or her learning or that of others, the
CSE shall consider positive behavioral interventions and supports and other strategies, to address
that behavior (20 U.S.C. § 1414[d][3] [B][i]; 34 CFR 300.324[a][2][i]; see 8 NYCR R
200.4[d][3][1]; see also E.H. v. Bd. of Educ., 361 Fed. App'x 156, 161 2009 W L 3326627 [2d
Cir. Oct. 16, 2009]; A.C., 553 F.3d at 172; J.A. v. East Ramapo Cent. Sch. Dist., 603 F. Supp. 2d
684, 689 [S.D.N.Y. 2009]; M.M. v. New York City Dep't of Educ., 583 F. Supp. 2d 498, 510
[S.D.N.Y. 2008]; Tarlowe, 2008 WL 2736027, at *8; W_.S. v. Rye City Sch. Dist., 454 F. Supp.
2d 134, 149-50 [S.D.N.Y. 2006]). To the extentn  ecessary to offer a student an appropriate
educational program, an IEP must identify the supplementary aids and services to be provided to
the student (20 U.S.C. § 1414[d][1][A] [i][IV]; 34 CFR 30 0.320[a][4]; 8 NYCRR
200.4[d][2][v][a], [b][3]; Piazza v. Florida Un ion Free Sch. Dist., 777 F. Supp. 2d 669, 673
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[S.D.N.Y. 2011]; Gavrity v. New Lebanon Cent. Sch. Dist., 2009 W L 3164435, at *30
[N.D.N.Y. Sept. 29, 2009] [discu ssing the stud ent's IEP which a ppropriately identified program
modifications, accommodations, and supplem entary aids and services]; P.K. v. Be dford Cent.
Sch. Dist., 569 F. Supp. 2d 371, 380 [S.D.N.Y. 2008]). State procedures for considering the
special factor of a student' s behavior that im pedes his or her learning  or that of others m ay
require that the CSE consider having an FBA  conducted and a BIP developed for a student (8
NYCRR 200.4[d][3][i], 200.22[a], [b]).

An FBA is defined in State regulations as  "the process of determ ining why a student
engages in behaviors that im  pede learning a nd how the student' s behavior relates to the
environment" and "include[s], but is not lim ited to, th e identification of the problem behavior,
the definition of the behavior in con crete terms, the iden tification of the contextu al factors that
contribute to the behav ior (including cognitive and af fective factors) and the f ormulation of a
hypothesis regarding the general conditions under which a behavior usually occurs and probable
consequences that serve to m aintain it" (8§ NYCRR 200.1[r]). State regulations require that an
FBA shall be based on multiple sou rces of data and m ust be based on more than the student' s
history of presenting problem behaviors (8§ NYCRR 200.22[a][2]). An FBA must also include a
baseline setting forth the "frequency, duration, intens ity and/or latency across activities, settings,
people and tim es of the day," so that a BIP (i frequired) m ay be deve loped "that addresses
antecedent behaviors, reinforcing consequences of the behavior, recomm endations for teach ing
alternative skills or behaviors and an ass essment of stud ent preferences for reinforcement" (8
NYCRR 200.22[a][3]). Although State regulations call for the procedure of using an FBA when
developing a BIP, the failure to comply with this procedure does not automatically render a BIP
deficient (A.H., 394 Fed. App' x at 722). The Sec ond Circuit has explained that when required,
"[t]he failure to conduct an adequate FBA is a serious procedural violation because it m  ay
prevent the CSE from obtaining necessary inform ation about the student' s behaviors, leading to
their being addressed in the IEP inadequately or not at all" (R.E., 694 F.3d at 190). The Court
also noted that "[t]he fa ilure to conduct an FBA w ill not always rise to the level o f a denial of a
FAPE, but that in such instan ces particular ca re must be taken to determ ine whether the IEP
address the student's problem behaviors" (id.).

Here, the hearing record, ta ken as a whole, supports the  conclusion that the CSE was
aware of the student's behaviors that interfered with his instruction and that, not only did the CSE
conduct and develop an FBA and BIP, the student' s behavioral needs were identified on the IEP
and the CSE developed m anagement needs and annual goals designed to address those needs
(see generally Parent E x. D). Th e district representative and the pare nt testified that the Jun e
2012 CSE engaged in discussion of the student's behavioral needs (Tr. pp. 67-68, 620-621). The
CSE discussed the student' s ongoing behavioral ¢ oncerns, including his engagem ent in specific
behaviors, such as hair pulling, eating carpet fibers, retreating to corners, and aggressiveness, and
that the im plementation of a 1:1 cris is m anagement paraprofessional would provide an extra
layer of supervision and potential in tervention to help to address those kinds of behaviors (T r.
pp. 67-70; Dist. Exs. 2 at p. 4; 3 at p. 2;4). The parent testified that she was in agreem ent with
the recommendation for the 1:1 paraprofessional .

The hearing record reflects that, in devel oping the FBA, the CSE reviewed the June 2012
Rebecca School interd isciplinary report of progre ss, which provided detailed descrip tions o f
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behaviors that interfered with the student' s learning, includ ing attention and the need for 1:1
support for redirection, transition, and his te ndency to becom e dysregulated and exhibit
aggressive behavior (Dist. Ex. 2 at pp. 1, 4; Parent Ex. D at p. 19). Based upon information from
the educational progress report and additional i nput from the Rebecca staff and the parent, an
FBA was developed, targeting the student' s ina ppropriate behaviors such as pulling his hair,
eating carpet fiber, and getting stuck looking at corners or objects when dysregulated (Tr. pp. 70-
71, 123; Parent Ex. D at pp. 19-20). The FBA does not delineate frequency and duration of the
targeted inappropriate behavior (Parent Ex. D at pp. 19-20). The FBA identified triggers for the
behaviors as the student's not getting what he wanted or a change in plan s or routines (id. at p.
19). The FBA included strategies the private sc hool had employed to decrease the frequency of
inappropriate behaviors and increa se the like lihood of positive outcom es, including: a brushing
protocol; oral protocol; weighted vest; vestib  ular input; modeling of  pro-social behaviors;
reading boo ks and stories to him ; and access to a quiet space and using m usic and songs to
soothe him (id.). As to interven tions identified to encourag e appropriate behavior in the future,
the FBA identified the following: deep pressure/squeezes; brushing protocol; lotion; sitting with
him and offering him comfort; read ing books and stories to the studen t; and access to a quiet
space and using m usic and songs to soothe him (id.). A positiv e reinforcement for the studen t
was identified as m usical activity (id.). The FBA indicated the exp ected behav ior changes
included increasing the am ount of tim e that the stude nt was in a regulated state; elimination of
pulling ha ir and eating carpet f ibers; inc reasing the stud ent's coping skills ; inc reasing the
student's' tolerance for frustration; and increasing his ab ility to focus his a ttention (id. at pp. 19-
20). Finally, the FBA indicated that the outcomes would be m  easured via teacher,
paraprofessional, and provider observations (id. at p. 20).

The special factor procedures set forth in State regulations further require that the CSE or
CPSE "shall consider the developm ent of a [BIP ] for a student with a di sability when: (1) the
student exhibits persistent behaviors that im pede his or her learning or that of others, despite
consistently implemented general school-wide or classroom-wide interventions; (ii) the student's
behavior places the s tudent or oth ers atrisk of harm or inju ry; (iii ) the CSE or CPSE is
considering more restrictive programs or placements as a result of the stude nt's behavior; and/or
(iv) as required pursuant to" 8§ NYCRR 201.3 (regarding disciplinary action taken against a
student as a result of conduct th at was a m anifestation of the student's disability) (§ NYCRR
200.22[b][1]). As noted above, "[i] f a particular device or service, including an intervention,
accommodation or other program modi fication is needed to address th e student's behavior th at
impedes his or her learning or that of others, the IEP shall so indicate" (8§ NYCRR 200.22[b][2]).
If the CSE determ ines that a BIP is necess ary for a studen t "th e [BIP] shall iden tify: (i) th e
baseline m easure of the problem behavior, in cluding the frequency, dura tion, intensity and/or
latency of the targeted behaviors . . .; (ii) the intervention strategies to be used to alter antecedent
events to p revent the occurrence of the behavi  or, teach individu al a Iternative and adaptive
behaviors to the student, and provide consequences for the targeted inappropriate behavior(s) and
alternative acceptable behavior(s); and (iii) a schedule tom  easure the effectiv eness of th e
interventions, including the f requency, duration and intensity of the targeted behaviors at
scheduled intervals (8 NYCRR 200.22[b][4]). * Neither the IDEA nor its implem enting

8 The Official Analysis of Comments to th e fed eral regulatio ns exp lains that the deci sion regarding whet her a
student requires interventions such as a BIP rests with the CSE and is made on an individual basis (Consideration of
Special Factors, 71 Fed. Reg. 46683 [August 14, 2006]).
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regulations require that the elem ents of a st udent's BIP be set forth in the student’ s [EP
("Questions and Answers on Individualized Edu cation Program [IEP] Developm ent, the State's
Model IEP Form and Related Requirem ents," at p. 16, Office of Special Educ. [April 2011],

available at http://www.p12.nysed.gov/speciale d/formsnotices/IEP/training/QA-411.pdf).
However, once a student' s BIP is developed and implemented, "such plan shall be reviewed at
least annually by the CSE or CPSE" (§ NYC RR 200.22[b][2]) . Furthermore, "[t]he

implementation of a student' s [BIP] shall includ e regular progress m onitoring of the frequency,
duration and intensity of the behavioral interventi ons at scheduled intervals, as specified in the
[BIP] and on the student's IEP. The results of the progress monitoring shall be docum ented and
reported to the student' s parents and to the CS  E or CPSE and shall be  consid ered in an y
determination to revise a student's [BIP] or IEP" (8§ NYCRR 200.22[b][5]).

The BIP included with the student June 2012 IEP identified personnel responsible for its
implementation, a progress m onitoring schedule fo r achieving the targeted behaviors, and a
schedule for communicating the results to the pare nts (Parents Ex. D at p. 21). The BIP also
delineated targeted behaviors, expected behavior changes, a nd m ethods and/or criteria for
measuring the outcom e of the in tervention initiative (id.). S pecifically, the BIP iden tified hair
pulling, eating carpet fibers, and getting stuck |  ooking at corners as targ eted behaviors to be
addressed (id.). The ex pected behavior change for each of the s tudent's interfering behaviors
included elim inating pulling his hair, elim  inating eating carpet fibe rs, and m aking use of
regulating strategies to help incr ease his tolerance for frustration (id.). The methods/criteria for
outcome m easurement included obs ervations by teacher, crisis m anagement paraprofessional,
and related service providers (id.).

As set forth above, the hearin g record shows that the stud ent's behavioral needs were
discussed at the June 2012 CSE m eeting and that the FBA and BIP were finalized at some time
after the CSE m eeting (Tr. pp. 70- 71, 129). The parent testified that she received the FBA and
BIP with the IEP (Tr. pp. 673-674). W hile the FB A and BIP did not include the level of detail
required by State regulati ons or sp ecify every in terfering behavior iden tified and discussed by
the CSE, the June 2012 IEP also identifies the st udent's behavioral needs and includes an annual
goal to add ress them, as well as pro vision for a 1:1 paraprofessional to a ssist in addressing th e
student's interfering behaviors (Parents Ex. D at 1-2, 4, 12; see Tr. at pp. 66-70). As a result, the
hearing record does not support the IHO' s findi ng that the IEP insuf ficiently addressed the
student's behavioral needs (M.Z. v. New York City Dep't of Educ., 2013 WL 1314992, at *5, *§
[S.D.N.Y. Mar. 21, 2013] [even in the absence of both an FBA and a BIP, provision of a 1:1
paraprofessional can render an IEP adequate where there is evidence that the 1:1
paraprofessional would provide  "significant benefits . . . in addressing the problem atic
behaviors"], quoting T.Y. v. New York City Dep't of Educ., 584 F.3d 412, 419 [2d Cir. 2009]).

4. 6:1+1 Special Class Placement with 1:1 Paraprofessional

The district asserts that the [HO erred in  finding that the recomm ended 6:1+1 special
class placem ent was inappropriate for the stude nt (IHO Decision at p. 12) . State regulations
provide that a 6:1+1 special class placement is designed for students "whose management needs
are determined to be highly intensive, and requiring a high degree of individualized attention and
intervention" (8 NYCRR 200.6[ h][4][ii][a]). Consistent with the student's needs, as described in
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more detail above, and State regulations, the June 2012 CSE recomm  ended a 12-m onth
placement in a 6:1 +1 special class in a sp ecialized school with a 1 :1 paraprofessional together
with rela ted services to address the student' s needs in the areas of =~ engagem ent/attention,
awareness and engagement with pee rs, regulation, literacy skills, mathematics skills, life skills,
science skills, sensory processing and regulation, motor planning and sequencing, visual spatial
skills, functional negotiation skills and overa Il m uscle strength, dynam ic balance skills,
endurance, engagement/pragmatic language skills, expressive language skills, oral motor skills,
communication skills, and inter-responsiveness and relatedness (Parents Ex. D at pp. 3-11).°

The hearing record reflects that th e CSE ¢ onsidered and rejected a num ber of ot her
program options becau se they would not adequately m eet the student' s academ ic and
social/emotional needs (Parents Ex. D at pp. 17- 18; see Tr. pp. 618-620). According to the IEP
summary, the June 2012 CSE also considered a 12: 1 and a 12:1+1 special class in a community
school together with related serv ices and a crisis m anagement paraprofessional, but rejected the
same because they wou 1d not p rovide the stude nt the supp ort of a twelve-m onth school year
program (Parent Ex. D at p. 17). The IEP also reflect th at the CSE considered a 12:1 +1 and an
8:1+1 special class in a specia  lized school with related servic es and a crisis m anagement
paraprofessional but determined it would not offer the student the support the student required to
meet his academ ic, social/em otional, or speech-languag e goals (id__.). Finally , the CSE
considered a 12:1+4 special clas s in a specialized school with related services and a crisis
management paraprofessional, which was rejected  as "too restrictiv e" to m eet th e studen t's
academic, social/emotional and speech/language needs (id. at pp. 17-18).

The parent testified that she did not beli eve thata 6:1 +1 specialclasswithal :1
paraprofessional had en ough support for th e stude nt becau se there were not enou gh teacher
assistants in the room (Tr. pp. 689-690). She stated that his class at the Rebecca School
contained 7 students, 1 teacher, and 3 teacher assistants (Tr. p. 690). According to the June 2012
Rebecca School interdisciplinary report of progress, reviewed by the June 2012 CSE, the stud ent
attended an 8:1+2 special class at th e Rebecca School with a 1:1 paraprofessional (Dist. Ex. 2 at
p. 1). Although there was som e reference in the hearing record (and in the IHO' s decision) to a
2:1 classroom ratio at the Rebecca School (IHO Decision at p. 12; Tr. pp. 45, 110, 247, 520, 522,
620), it appears that such ratio was achieved by ¢ onsidering the total num ber of a dults in the
classroom (including paraprofession als or teach er assistants) relative to the num ber of students
and reducing the ratio to its lo west terms (see Tr. pp. 520). Appl ying the same operation to the
6:1+1 special class with the 1:1 paraprofessional also results in a 2 :1 ratio. In light of this, the
IHO's finding that the CSE recommended the 6: 1+1 s pecial clas s "because an appropriate
program with additional support was not available" based, in part, on the district representative's
testimony that the district did not offer a special class "capped at two students" is without support
in the hearing record since it does n ot appear that any party ever actually recomm ended that the

T alsonotea guidance document issued by the Office of Special E ducation in January 2012 indicates that with
respect to special classes, an additional 1:1 aide should only be considered based upon the student's individual needs
and in light of the available supports in the setting where the student's IEP will be implemented ("Guidelines for
Determining a Stud ent with a Disab ility's Need fora One-to-One Aide," Office of Sp ecial Educ. [Jan . 2012],
availableat h ttp://www.p12.nysed.gov/specialed/publications/1-1aide-jan2012.pdf). Fort hose stud ents
recommended for a s pecial class setting, the 1: 1 aide should be recommended "w hen it has bee n discussed and
determined by the CPSE/CSE th at the recommended special class size i n the setting where the student will atten d
school, other natural supports, a behavioral intervention plan, etc., cannot meet these needs" (id. at p. 2).
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student attend a classroom with no more than two students (IHO Decision at p. 13; Tr. p. 116).
There is little difference in the student-to-adult ratio between the student's 8:142 special class at
the Rebecca School at the recommended 6:1+1 sp  ecial class. W hile the parent m ay have
preferred the class ratio at the Rebecca School, districts are not required to replicate the identical
setting used in private schools (see, e.g., Z.D. v. Niskayuna Cent. Sch. Dist., 2009 WL 1748794,
at *6 [N.D.N.Y. June 19, 2009]; Watson v. _Kingston City Sch. Dist., 325 F.Supp.2d 141, 145
[N.D.N.Y. 2004]). Given the a dditional recomm endation for the 1:1 paraprofessional and the
various 1:1 related se rvices recommended on the IEP (Paren t Ex. D at pp. 11-12), the hearing
record sup ports a f inding that the 6:1+1 specia I cla ss placem ent with the addition al
recommendations con stituted an appropriate  placement recomm endation th at satisfied the
student's needs for 1:1 support.

5. Parent Counseling and Training

While the IHO left unc lear the extent to wh ich she found that lack of parent counseling
and training on the IEP contributed to a denial ~ of a FAPE, the parents continue to assert on
appeal that such inadequacy, in combination with others, s upported a finding that the IEP was
not reasonably calculated to m eet the student's n eeds. State regu lations require that an IEP
indicate the extent to w hich parent counseling and training will be provided to parents, when
appropriate (8§ NYCRR 200.4[d][2][v][b][5]). State regulations furt her require the provision of
parent counseling and training to parents of  students with autism for the purpose of enabling
them "to perfor m appropriate follow-up interven tion activities at home" (8 NYCRR 200.13[d]).
Parent counseling and training is defined by State regulati ~ on as: "assisting parents in
understanding the special needs of their child; providing parents with information about child
development; and helping parents to acquire the necessary skills th at will allow them to support
the implementation of their child's individualized education program" (8 NYCRR 200.1[kk]; see
34 CFR 300.34[c][8]). However, the Second Circuit has explained that "because school districts
are required by [8 NYCRR] 200.13(d) to provide parent counseling, they remain accountable for
their failure to do so no matter the contents of the IEP. Parents can file a complaint at any time if
they feel th ey are not receiv ing this service" (R.E., 694 F.3d at 191; M. W. v. Ne w York City
Dep't of Educ., 725 F.3d 131, 141-42 [2d Cir. 2013]). The Second Circuit further explained that
"[t]hough the failure to include pa rent counseling in the IEP m ay, in some cases (particularly
when aggregated with other vio lations), result in a denial of a FAPE, in the ordinary case that
failure, standing alone, is not sufficient to warrant reimbursement" (R.E., 694 F.3d at 191).

In the instant matter, it is undisputed that the June 2012 CSE did not include provision for
parent counseling and training on the June 2012 IEP, which violated the State regulation
requiring such, and the parent te stified that, during the June 2012 CSE m eeting, no one from the
district offered her parent counseling and training (Tr. p. 617; see generally Parents Ex. D).

However, although the June 2012 CSE' s failure to recomm end parent counseling and
training in the student' s IEP cons tituted a violation of State regul ation, such a violation is not
sufficient in this case—either alone or cum ulatively—to support a finding th at the district failed
to offer the student a F APE (see K.L. v. New York City Dep't of Educ., 530 Fed. App' x 81, 87,
2013 WL 3814669 [2d Cir. July 24 ,2013]; M.W., 725 F.3d at 141- 42; R.E., 694 F.3d at 191;
A.D., 2013 WL 1155570, at *11-*12 [finding that wh ere the parents had "adequate access to
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parental training and counseling for several years . . . the failure of the IEP to explicitly prov ide
for parental training did not rise to the level of a denial of a FAPE" ]; F.B. v. New York City
Dep't of Educ., 923 F. Supp. 2d 570, 585-86 [S.D.N.Y .2013]; F.L. v. New York City Dep' 't of
Educ., 2012 WL 4891748, at *9-*10 [S.D.N.Y. Oct. 16, 2012], aff'd, 553 Fed. App'x 2, 2014 WL
53264 [2d Cir. Jan. 8, 2014]; M.M., 583 F. Supp. 2d at 509). To be clear, however, the fact that
the district views parent counseling and training as "programmatic" and therefore unnecessary to
specify on a student's IEP continues to remain a procedural violation, and while not amounting to
a denial of a FAPE in this pro ceeding, compliance with S tate IEP dev elopment procedures is
nevertheless mandated. In light of the district's failure in this case to identify parent counseling
and training on the stud ent's IEP, as required, I will order that when th e next CSE reconvenes,
the district shall consider whether the related service of parent counseling and training is required
to enable the student to benefit from instruction and, after due consider ation, provide the parents
with prior written notice on the form prescribed by the Comm issioner that, among other things,
specifically describ es whether th e CSE reco mmended or refused to recommend parent
counseling and training on the stud ent's IEP together with an e xplanation of the basis for the
CSE's recommendation in conformity with the pr  ocedural safeguards of the IDEA and State
regulations (34 CFR 300.503[b][1]-[2]; see 8 NYCRR 200.1[00]).

6. Transition Plan

The district asserts that th e IHO erred in finding that the June 2012 CSE erred in failing
to recommend a transition plan relative to the student's transition from the Rebecca School to the
district's program (see IHO Decision at pp. 13, 15-16). The IDEA does not require a "transition
plan" as part of a student's IEP when a student moves from one school to another (see F.L., 2012
WL 4891748, at *9). H owever, the IHO also appear s to have also based his conclusion, in part,
on considerations relative to the student' s transitions thro ughout the school day (e.g., from
classroom to class room) (see IHO Decision at pp. 15-16). As to the s tudent's transition needs
during the day, the June 2012 IEP s tated that the student needed warnings for any change in
plans or routines (Parents Ex. D at p. 1). Moreover, the CSE pr  ovided for a 1:1 crisis
management paraprofessional who would have been  able to assist the student the student in
making transitions (id. at p. 12). The June 2012 IEP also contained an annual goal and short-
term objective designed to increase the student's ability to maintain regulation through his school
day (id. at p. 4). Thus , the evidence does nots upport the parents' contention that the district
failed to consider the student's needs relating to transitions.

7. Extended Day Services

The district appeals the IHO's determination that the June 2012 IEP should have included
after-school speech-language therapy services for the stud ent (see IHO Decision at pp. 14 -18).
With respect to hom e-based or extended day services, several courts have held that the IDEA
does not require school districts, as a matter of course, to design educational programs to address
a student's difficulties in generalizing skills to o ther settings outside of the school environm ent,
particularly in cas es in which itis determ ined that the stu dent is oth erwise like ly to m ake
progress in the classroom (see Thompson R2-J Sch. Dist. v. Luke P., 540 F.3d 1143, 1152-53
[10th Cir. 2008]; Gonzalez v. Puerto Rico De p't of Educ., 254 F.3d 350, 353 [1st Cir. 2001];
Devine v. Indian River Count y Sch. Bd., 249 F.3d 1289, 1293 [ 11th Cir. 2001]; JSK v. Hendry
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County Sch. Bd., 941 F.2d 1563, 1573 [ 11th Cir 1991]; see also K.L. v. New York City Dep't of
Educ., 2012 WL 4017822, at *14 [S.D.N.Y. A  ug. 23, 2012] [upholding th e adm inistrative
determination that home-based ABA services that were desired to generalize skills and im prove
the student's custodial care in the hom e were not required], aff'd, 530 Fed. App'x 81; Student X
2008 WL 4890440, at *17; A.D. v. New York C ity Dep't of Educ., 2008 WL 8993558, at *7
[Apr. 21, 2008]).

A review of the evid ence in the hearing r ecord supports the dis trict's p osition th at the
student did not require after-school speech-language therapy services to receive a FAPE. At the
time of the June 2012 CSE m eeting, the student r eceived three 30-minute sessions of individual
speech-language therap y and one 30-m inute "cooki ng gro up" session at the Rebecca School
(Dist. Ex. 2 at p. 2). The hearing record reflects that, during the 2011-12 school year, the student
additionally receiv ed after-school services in the form of five 60-m inute sessions of speech-
language therapy per week (Tr. p. 551). The student's private provider testified that the speech-
language services at the Rebecca School durin g the school day were not enough (Tr. p. 556).
With respect to the inform ation before the June 2012 CSE, the parent testif ied that, prior to the
June 2012 CSE meeting, she provided the district with reports from the private speech-language
therapy provider and brought the student' s most current progress report with her to the CSE
meeting (Tr. p. 612; see_generally Parent E x. K). According to the parent, the district
representative did not want to read the report and made no reference th ereto during the meeting
(Tr. pp. 615-16). The district representative coul d not recall whether the parent provided any
documents or whether the CSE discussed the pr ivate speech-langu age therapy p rogress report
(Tr. pp. 57, 92-93). Review of the January 2 012 progress report from the private speech-
language providers indicates that the report di d recomm end that the student continue the
previous after-school mandate (Parent Ex. K at pp. 1, 4).

While the student likely benefitted from these services, it does not appear that he required
them in order to receive a FAPE. The evid ence shows that, in addition to PT, OT, and
counseling services, the June 2012 CSE recommende d that the student receive three 40 m inutes
sessions of individu al speech-langu age therapy per week and one 40-m inute session of group
(2:1) speech-language therapy per week (Parents Ex. D at pp. 11-12). Neither party disputes that
these m andates were appropriate f or the student. Further, the frequency and intensity of the
related services recommended in the June 2012 IEP represents a substantial comm itment to the
student's needs in thes e areas. A ccordingly, the district was not req uired to m aximize the
student's potential by offering extended day services above a nd beyond the related services
prescribed by the June 2012 CSE (Rowley, 458 U.S. at 189, 199; Grim __, 346 F.3d at 379;
Walczak, 142 F.3d at 132).

8. Educational Methodology
The district argues tha tto the ex tentth e [IHO held th at the la ck of a partic ular
methodology on the IEP was dispo sitive of a FAPE, such a determ ination was in error. The

parent testified that she did not believe that a 6:1+1 special class with a 1:1 paraprofessional was
appropriate because of the methodology used in the classroom.
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Although an IEP m ust provide for specialized instruction in a student' s areas of need,
generally, a CSE is not required to specify m  ethodology on an IEP, a nd the precise teaching
methodology to be u sed by a stud ent's teacher is usually a m atter to be left to  the teach er
(Rowley, 458 U.S. at 204; R.B. v. New York City Dep' t of Educ., 2014 WL 5463084, at *4 [2d
Cir. Oct. 29, 2014]; A.S. v. New York City De p't of Educ., 573 Fed. App'x 63, 66,2014 W L
3715461 [2d Cir. July 29, 2014]; M.H ., 685 F.3d at 257 [the distri  ct is im bued with "broad
discretion to adopt program s that, initse  ducational judgm ent, ar e m ost pedagogically
effective"]; M.M. v. Sch. Bd. of M _iami-Dade County, 437 F.3d 1085, 1102 [11th Cir. 2006];
Lachman v. Illinois S tate Bd. of Educ., 852 F.2d 290, 297 [7th Cir. 1988]; F.L., 2012 WL
4891748, at *9; K.L., 2012 WL 4017822, at *12; Ga nje, 2012 WL 5473491, at *11-*12; H.C. v.
Katonah-Lewisboro Union Free Sch. Dist., 2012 WL 2708394, at *15, *17 [S.D.N.Y. May 24,
2012], aff' d, 528 Fed. App' x 64 [2d Cir. June  24,2013]). Aslongasanym  ethodologies
referenced in a student's IEP are "appropriate to the [student's] needs" (34 CFR 300.39[a][3]), the
omission of a particular m ethodology is not necessa rily a procedural violation (see R.B., 2014
WL 5463084, at *4; R.E., 694 F.3d at 192-94 [upholding an IEP when there was no evidence
that the student "could not make progress with another methodology"]). However, where the use
of a specific methodology is required for a student to receive an educational benefit, the student's
IEP should indicate this (see, e.g., R.E., 694 F.3d at 194 [finding an IEP substantively inadequate
where there was "clear consensus" that a st udent required a particul ar methodology, but where
the "plan proposed in [the student's] IEP" offered "no guarantee" of the use of this methodology];
see also R.B., 2014 WL 5463084, at *4; A.S., 573 Fed. App'x at 66 [finding that it could not "be
said that [the student] could only progress in an ABA program"]).

The parent testified that she brought  up m ethodology at the CS E meeting and asked
whether there were any DIR programs, and what different programs were available (Tr. pp. 617-
618). The parent testified that, when the student received ABA a tage two, although he
memorized information, he did not understand w hat he was doing and did not carry skills over
into the home (Tr. p. 609). According to th e parent, the student also received instruction usin g
the Treatm ent and Education of Autistica nd Communication—related handicapped Children
(TEACCH) m ethodology when he attended a public  school placem ent, but it m ade him very
upset and he did not flourish (Tr. p. 610).

Here, th ere is no ev idence in th e heari ng record suggesting th at th ere was a clear
consensus that the student's IEP should be limited to one particular methodology to the exclusion
of other approaches and the June 2012 IEP did not set forth a specific instructional m ethodology
(see generally Parents Ex. D). Although testim ony from the parent indicates that the student had
not made progress using TEACCH and ABA approaches, the student has not received instruction
in either since before he first beg  an atte nding the Rebecca Schoo 1in 2006. The studen t's
Rebecca School teacher, who attended the June 2012 CSE meeting, testified that the student was
a "relationship-based kid" and th at DIR and Floortime were very important for him, but that she
did not remember the subject of methodology being raised at the CSE meeting (Tr. pp. 514, 523).
The THO relied heavily on the issu ¢ of educational m ethodology to conclude that the district
failed to offer the student a FA PE; however, much of the testimony on which the IHO based this
conclusion was im permissible retrospective te stimony offered by Rebecca School staff who
worked with the student during the 2012-13 scho ol year, after the June 2012 CSE meeting (see
[HO Decision at pp. 13-14;  Tr. pp. 318-19, 382, 483, 496). Ther e is no evidence of any
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information before the CSE that the studen t could not receive ed ucational b enefit fr om
educational methodologies other than the DIR model.

D. Challenges to the Assigned Public School Site
1. Parental Participation in the Selection of the School Site

Next I will address the parents' argument that they were denied input o r discussion as to
the selection of the  assigned public school site. Genera lly, the IDEA requires parental
participation in determ ining the ed ucational placem ent of a student (see 34 CFR 300.116;
300.327; 300.501[b][1][i], [c]). The Second Circuit has established that "'educational placement'
refers to the general educational program —such as the classes, ind ividualized atten tion and
additional services a child will receive—rather than the 'bricks and mortar' of the specific school"
(T.Y., 584 F.3d at 419-20; see R.E., 694 F.3d at 191-92; K.L.A. v. W indham Southeast
Supervisory Union, 371 Fed. App'x 151,  154,2010 W L 1193082 [2d Cir. Mar. 30, 2010];
Concerned Parents, 629 F.2d at 756; A.L. v. New York City Dep't of Educ., 812 F. Supp. 2d 492,
504 [S.D.N.Y. 2011]). Further, there is no requirement in the IDEA that an IEP name a specific
school location (see, e.g., T.Y., 584 F.3d at 420). Thus, while parents are en titled to participate
in the determination of the type of placem ent their child will attend, the IDEA confers no rights
on parents with regard to schoo I site selection (C.F. v. New Yo rk City Dep't of Educ., 746 F.3d
68,79 [2d Cir. 2014]; see Luo v. Baldwin Union Free Sc_h. Dist., 2013 W L 1182232, at *5
[E.D.N.Y. Mar. 21, 2013] [noting th at a parent "does not have a pr ocedural right in the specific
locational p lacement of his child, as opposed to  the educational placem ent"], aff'd, 556 Fed.
App'x 1,2013 W L 6726899 [2d Cir D ec. 23, 2013]; J.L. v. City Sch. Dist. of Ne w York, 2013
WL 625064, at *10 [S.D.N.Y. Feb. 20, 2013] [holding  that the parents' rights to participation
"extend only to m eaningful participation in the child's 'educational placement'," not to selection
of a particular school building]; see also R.E., 694 F.3d at 191-92 [district m ay select a specific
public school site without the advice of the parents]; F.L, 2012 WL 4891748, at *11 [noting that
parents are not procedurally en titled to participate in decisions regardi ng public school site
selection], aff'd, 553 Fed. App'x 2 [2d Cir. Jan. 8, 2014]; K.L., 2012 WL 4017822, at *13; J.S. v.
Scarsdale U nion Free Sch. Dist., 826 F.  Supp. 2d 635, 668 [S.D.N.Y. 2011]; S.E,2011W L
5419847, at *12, *14; A.L., 812 F. Supp. 2d at 504; S. H. v. New York City Dep't of Educ., 2011
WL 666098, at *5 [S.D.N.Y. Feb. 15, 2011])."

Instead, the assignment of a particular school is an administrative decision, provided it is
made in confor mance with the CSE's educati onal placement recommendation (see K.L..A., 371
Fed. App'x at 154; T.Y., 584 F.3d at 419-20; White v. Ascension Parish Sch. Bd., 343 F.3d 373,
379 [5th Cir. 2003]; see Veazey v. Ascension P arish Sch. Bd., 121 Fed. App'x 552, 553, 2005
WL 19496 [5th Cir. Jan. 5, 2005]; A.W__. v. Fair fax Co. Sch. Bd., 372 F .3d 674, 682 [4th Cir.

' However, the Second Circ uit has als o made clear th atjust because a district isnotre quiredto place
implementation details such as the particular public school site or classroom location on a student's IEP, the district
is not permitted to choose any school and provide services that deviate from the provisions set forth in the IEP (see
R.E., 694 F.3d at 191-92; T.Y., 584 F.3d at 420 [district does not have carte blanche to provide services to a child at
a school that cannot satisfy the IEP's requirements]). The district has no op tion but to implement the written IEP
and parents are well within their rights to compel a non-compliant district to adhere to the terms of the written plan.
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2004]; Concerned Parents, 629 F.2d at 756; Ta rlowe, 2008 W L 2736027, at *6; see also
Placements, 71 Fed. Reg. 46588 [Aug. 14, 2006]).

Therefore, based upon the foregoing, the pare nts could not prevail on a claim that the
student was denied a FAPE because they were d eprived of the opportun ity to participate in the
selection of the studen t's specific public school site/classroom because neither the IDEA nor its
implementing regulations provides them this right.

2. Implementation

Contrary to the IHO' s holding, the district argues that any  discussion of the size or
composition of the proposed classroom or the deliv ery of related services at the assigned public
school site was speculative given that the studen t never enrolled at th e assigned public school
site. In the alte rnative, the district asserts that the hearing record shows that the assigned public
school site was capable of i mplementing the student' s June 2012 IEP. To the extent that the
parents' answer and cross-appeal may be read as  continuing to argue various claim s relating to
the assigned public school site (by virtue of their recitation of excerpts of the parents' July 5,
2012 letter to the district) (see Parent Ex. H), these claim s include: the school' s inability to
implement the s tudent's re lated s ervices m andate; the appropriaten ess of the instru ctional
methodology, if any, utilized; the use of sign language in the proposed classroom; the availability
of 1:1 teaching class rooms; and the lack of = community walks, sens ory gym s, or trans ition
planning.

For the r easons set f orth in othe r S tate-level ad ministrative decisions resolving similar
disputes (e.g., Application of the Dep't of Educ., Appeal No. 14-025; Application of the Dep't of
Educ., Appeal No. 12-090; Application of a Stude nt with a Disabilit y, Appeal No. 13-237), |
agree with the dis trict. Because it is und isputed that the student did not attend the dis trict's
assigned public school site (see Pa rent Exs. E; H; L), the distri ct was not obligated to present
evidence as to how it would have implem ented the June 2012 IEP (R.E., 694 F.3d at 186-88; see
F.L.v. New York City Dep' t of Educ., 553 Fed. App'x2,9,2014 W L 53264 [2d Cir. Jan. 8,
2014] [citing R.E. and explain ing that "[s]peculation that [a] school d istrict will n ot adequately
adhere to [an] IEP is not an a ppropriate basis for unilateral pla cement" and that the "appropria te
forum for such a claim is' a later proceed ing' to show that the ch ild was denied a [FAPE]
'because necessary services includ ed in the IEP were not provided in practice' "], quoting R.E.,
694 F.3d at 187 n.3; K.L, 530 Fed. App'x at 87; P.K. v. New York City Dep't of Educ., 526 Fed.
App'x 135, 141, 2013 WL 2158587 [2d Cir. May 21, 2013]; see also C.F., 746 F.3d at 79; C.L.K.
v. Arlington Sch. Dist., 2013 W L 6818376, at *13 [S.D.N.Y. Dec. 23, 2013]; R.C. v. Byram
Hills Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012]).

However, [ have rev iewed the evidence in th e hearing record in ord er to discuss what
alternative findings could be m ade, assum ing for the sake of argum ent that the student had
attended the district's recommended program at the assigned public sc hool site. The evidence in
the hearing record does not support the conclusion that the district would have violated the FAPE
legal stand ard re lated to IEP im plementation; th at is, deviation from the student' s IEP in a
material or substantial way that would have resu lted in a failure to o ffer the student a FAPE
(A.P. v. Woodstock Bd. of Educ., 370 Fed. App'x 202, 205, 2010 W L 1049297 [2d Cir. March

30



23,2010]; Van Duyn v. Baker Sch. Dist. 5J, 502  F.3d 811, 822 [9th Cir. 2008]; see D.D-S. v.
Southold Union Free S ch. Dist., 2011 WL 3919040, at *13 [E.D.N .Y. Sept. 2, 2011], aff' d, 506
Fed. App'x 80, 2012 WL 6684585 [2d Cir. Dec. 26, 2012]; A.L., 812 F. Supp. 2d at 502-03).

As to the IHO' s finding that the district "f ailed to establish the size an d composition of
the recommended placem ent" for purposes of ev aluating the functional grouping of the class
(IHO Decision at p. 22), the assistant principal from the assigned public school site testified that,
in July 2012, there were 11 different 6:1+1 special classes at the assigned school and that the
student could have been placed in between four and six of those classes based on his age (Tr. pp.
152-53). He also stated that the stu dents who were placed in those classes were predom inately
students with disability classifi cations of autism (Tr. p. 154). With respec t to the levels of
functioning in the four to six 6:1+ 1 classes, the assistant principal tes tified that two to th ree of
those classes contained students who were lo  w to m oderate functioning, two classes were
moderate to high functioning, and one class consisted of all lo w functioning students (Tr. pp.
173-174).

As for implementation of related services, the assistant principal testified that, as of July
2012, OT, PT, and speech-language therapy servic  es, as well as a 1:1 crisis m anagement
paraprofessional, were available at the assigned public school site (Tr. pp. 153-154). In addition,
the paren ts' rem aining argum ents relating to the assigned public sch ool site a re also witho ut
merit. The district special education teacher of the proposed classroom testified that, if she were
the student's teacher, she would be willing to le arn sign language in order to better communicate
with him, but that since she did not have any st udents who used sign language, she did not use it
in her classroom (Tr. pp. 752-753). The assistant principal confirmed that, although there was no
sensory gym at the assigned public school site,  the physical and occupa tional therapists had
"plenty" of sensory tools to us e with the student (Tr. pp. 175, 207). With respect to 1:1 support,
the district special education t eacher of the pro posed classroom testified that 1:1 support was
available in the propo sed classroom and that it oc curred off to the side in th e classroom with
either a paraprofessional or the teacher (Tr.  pp. 753-54). The special education teacher also
testified that comm unity walks were not regular ly scheduled, but that the teachers were able to
do them (Tr. pp. 755-756).

VII. Conclusion

Having determined that the district offe red the student a FAPE for the 2012-13 school
year, it is n ot necessary to ¢ onsider the app ropriateness of th e Rebecca School or to consider
whether equitable factors weigh in favor of an  award of tuition reim bursement (see M.C. v.

Voluntown, 226 F.3d 60, 66 [2d Cir. 2000]; D.D-S., 2011 WL 3919040, at *13).

I have con sidered the parties' rem aining contentions and find them unnecessary to
address in light of my determinations here.

THE APPEAL IS SUSTAINED.

THE CROSS-APPEAL IS SUSTAINED IN PART.
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IT IS ORDERED that the IHO's decision dated Fe bruary 21, 2013 is m odified, by
reversing those portions that concluded that the district fa iled to estab lish th at it o ffered the
student a FAPE in the LRE for the 2012-13 school y ear and ordered the district to reim burse the
parents for the costs of the student's Rebecca School tuition;

IT IS FURTHER ORDERED that at the next annual revi ew regarding the student' s
special education programming, the di strict shall consider whether it is appropriate to include
parent counseling and training on the student's IEP and, thereafter, shall provide the parents with
prior written notice consistent with the body of this decision;

IT IS FURTHER ORDERED that the district, if it has not already done so, is directed
to pay for the costs of the student's tuition at the Rebecca School from the date of the due process
complaint notice through the date of this decision pursuant to pendency;

IT IS FURTHER ORDERED that the d istrict sh all, to the ex tent that the parents
privately incurred costs for the pr ovision of a 1:1 crisis interv ention paraprofessional during the
duration of these proceedings and upon receipt of proper proof of payment, reimburse the parents
for the cost of the 1:1 paraprofessional from the date of the due process complaint notice through
the date of this decision pursuant to pendency.

Dated: Albany, New York
December 23, 2014 JUSTYN P. BATES
STATE REVIEW OFFICER
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