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DECISION
1. Introduction

This proceeding arises under th e Individuals with Disabilities Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law. Petition er (the
district) appeals from a decision of an impartial hearing officer (IHO) which found, among other
things, that it f ailed to of fer an ap propriate ed ucational program to petitioner' s (the parent' s)
daughter in the 2012-13 school year and ordered it  to directly fund the costs of the student' s
tuition at the Cooke Center for Learning and D evelopment ("Cooke"). Th e parent also cross-
appeals certain issues. The appeal must be dismissed. The cross-appeal must be dismissed.

II. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individuali  zed education program (IEP), wh ich is deleg ated to aloc al
Committee on Special Education (CSE) that includes, but is not lim ited to, paren ts, teachers, a
school psychologist, and a dist rict representative (Educ . Law §  4402; see 20 U.S.C.

§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 = NYCRR 200.3, 200.4[d][2]). If disputes



occur between parents and school di stricts, incorporated among the procedural protections is the
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[/]).

New York State has implemented a two-tiered system of administrative review to address
disputed m atters between parents and school di  stricts regarding "any m atter relating to the
identification, evaluation or edu cational placement of a stu dent with a disab ility, or a studen t
suspected of having a disability, or the provision of a free appropr iate public education to such
student" (8§ NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an im partial hearing conducted at the local le  vel before an IHO (Educ. Law §  4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type h earing regarding the m atters in
dispute in which the parties have the right to be accompanied and advised by counsel and certain
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at
the hearing that has n ot been dis closed five business days before the hearing; and obtain a
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[51[3][V], [vii], [xii]). The IHO must render and transm it a final written
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[][5])-
A party may seek a specific extension of tim e of the 45-day timeline, which the ITHO m ay grant
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ).
The decision of the THO is binding upon both parties unless appealed (Educ. Law § 4404[1]).

A party aggrieved by the decisi on of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and
orders of the IHO with which th ey disagree and indicate the relief that they would like the SRO
to grant (§ NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8§ NYCRR 279.5). The SRO conducts an im partial review of the IHO' s
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re
that the pro cedures at the hearing were consis tent with the requirements of due process; seek
additional evidence if necessary ; and render an inde pendent decision based upon the hearing
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).

III. Facts and Procedural History

This matter involves a student who, at the time that the IEP at issue was developed, was a
14 year-old m iddle school student at Cooke (Dis t. Ex. 3 ap. 1; Tr. pp. 120-21). T  he hearing
record reflects that the student, who has attended Cooke since the first grade and has hearing loss
in both ears (Dist. Exs. 9atp. 2, [1atp. 1,12 atp. 1, 14; Tr. p. 140), e xhibited both cognitive
and academic delays at the time (Dist. Exs. 11 at pp. 2-5; 12 at pp. 2, 15, 16), as well as specific



deficits in areas such as ELA, math and speech (Dist. Exs. 11 atpp 1-5, 12 atp. 2, 13 atp. 1, 15

at pp. 2-7, 16 at pp. 3-5,9-10, 17 at pp. 3-8, 13-14). The hearing record al so reflects that the
student, while generally social and well behaved (Dist. Ex. 9 atpp. 1-2, 10atp. 1, 11 atp. 1, 12

atp.2,13ap. 1, 16 at p. 1) exhibited a low tolerance for frustration (Dist. Ex. 11 atp. 1, 12 at p.
2, 16 at p. 1), was disorganized and easily distractible (Dist. Exs. 10 atp. 2, 11 atp. 3, 12 at p. 2,
13 atp. 1, 16 atp.1 ), and was working on things like socialization skills, the ability to se If-
advocate, and the ability to utilize coping mechanisms during times of conflict (Dist. Ex. 16 at p.
11).

On March 14, 2012, a CSE convened to conduct the student' s annual review and to
develop an IEP for the 2012-13 school year (Dist. Ex. 3 atp. 14). At this m eeting was a special
education teacher (who was also  the district representative), a school psychologist, a parent
member, and four individuals from Cooke (id. at p. 17). ' Absent f rom the m eeting was th e
parent herself. (Tr. p. 141). Finding that the st  udent rem ained eligible for special education
services as a student with a hearing impairment,” the March 2012 CSE developed an IEP that
recommend a program including an educational placement in a 12:1+1 special class in a "district
75" school,” as well as related serv ices of speech-langu age therapy (2 tim es per week for 40
minutes per day in a group of 3), counseling, *and hearing ed ucation services (Dist. Ex. 3 at p.
11).

According to the district, a final notice of recommendation (FNR) which summarized the
program offered in the March 2012 IEP and notified the parent of the public school site to which
the student was assigned was sent to the parent on June 6, 2012 (Dist. Exs. 5, 6; Tr. p 25-28).
The parent, however, contends th at she did not receiv e this FNR (Tr. p. 155), and on August 3,
2012, she executed a contract for the student' s enrollment at Cooke for the 2012-13 school year
(Parent Ex. D at p. 2). In addition , by letter d ated August 22, 2012, t he parent (through her
attorney) notified the district th at she had not received an FNR and indicated her intention to
keep the student enrolled at Cooke because of th is (Parent Ex. G at p. 1). The parent, however,
indicated that if an FNR was sent, that she wo uld visit the assigned pub lic school and, if it was
appropriate for the student, woul d withdraw her from Cooke (id.). The hearing record does not
contain a response to this letter.

' The pa rticipants fr om C ooke i ncluded a "rep resentative" from the scho ol, the student's math and sci ence
teacher (who attended by telephone), a related service provider, and an audiologist (Dist. Ex. 3 at p. 17).

* Th e stud ent's elig ibility fo r sp ecial edu cation pro grams an d related serv ices as a stu dent with a hearing
impairment is not in dispute (see 34 CFR 300.8[c][11]; 8 NYCRR 200.1[zz][11]).

3 Th ough n ot defi nedin't he rec ord, a District 75 School ( denoted i nt he M arch 2 012 IEP as "D7 5
Programming") is essentially a placement in a specialized district public school.

* The March 2012 IEP reflects two different "counseling services" for the student, both of which indicate that
the service would be provided to the student on an individual basis (i.e. one individual session per week for 40
minutes and another 2 individual sessions per week for 40 minutes each) (Dist. Ex. 3 at p. 11). According to the
district's special education teacher, however, one of these services was supposed to provide group counseling to
the student, though which of the two was supposed to be the "group" service is not clear from the record (Tr.
pp-94-98).



A. Due Process Complaint Notice

By due process com plaint notice dated December 5, 2012, the parent requested an
impartial hearing and contended that district failed to provide the student with a free appropriate
public education (FAPE) for the 2 012-13 school year (Dist. Ex. 1) . In particul ar, the parent
argued that the March 2012 IEP m andated a "District 75 school" which was "totally
inappropriate" for the student. In addition, the parent maintained that the March 2012 IEP failed
to set forth criteria, procedures or schedules  to be used in m easuring the student' s progress
toward meeting her annual goals (id. at p. 1), and that the district, upon inform ation and belief,
failed to provide the parent with an FNR (id. at pp. 1-2). A ccordingly, the parent requested,
among other things, a determ ination that the distri ct failed to offer the student a FAPE for the
2012-13 school year, a determ ination that Cook € was an ap propriate placement for the stud ent,
and that the district be ordered to directly fund the student's 2012-13 tuition at Cooke (id.).

B. Impartial Hearing Officer Decision

An impartial hearing convened on January 4, 2013, and after three- nonconsecutive days
of meetings concluded on February 11, 2013. ° In a decision dated February 25, 2013, an IHO
declined to address the parent's concerns related to her alleged non-receipt of an FNR, but found
that the district failed to comply with procedural requirements and did not develop an IEP which
was "reasonably calculated to enable the student to receive educational benefits" (IHO Decision
atp. 17). In particular, the THO found that the March 2012 CSE fa iled to take steps to ensure
that the parent was present at the CSE m eeting, resulting in the parent not being able to
participate in discussions and various concerns not being considered or addressed (id. at pp. 14-
15). In addition, the IHO found that some goals in the March 2012 IEP appeared "generic" (id at
p. 15), that other goals appeared "vague and immeasurable" (id. at pp. 15-16), and that the March
2012 IEP both failed to includ e a coordin ated set of transition activ ities for th e student and
inappropriately recommended a 12-month program (id at p. 16). In addition, the IHO note  d
additional concerns w ith the March 2012 I[E P, including that it "reflects no testing
accommodations" (id.), that it "incorrectly reflects solely ind ividual counseling sessions" (id. at
p. 15), and that in some places it refers to the student as a male (id. at 17).

Further, and with respect to Cooke, the IHO agreed with the parent that Cooke was an
appropriate placement for the student, finding that evidence in the record showed that the student
was doing well there, m aking progress, and that the school offere d an educational program that
met the student's special education needs (id. at 17-18). In addition, the IHO found that equitable
considerations supported the parent in that she cooperated with the distri ct, was ready to attend
the March 2012 CSE m  eeting, and that she "act ed reasonably in corresponding with the
[district]" (id. at 19). T he IHO, therefore, order the district to, am ong other things, directly fund
the student's 2012-13 tuition at Cooke (id. at 20).

> The record reflects that no testimony was taken on January 4, 2013, which was a pr e-trial conference, or on
February 11, 2013, which is when the parties presented their closing arguments.

4



IV. Appeal for State-Level Review

The district appeals and contends th at the IHO erroneously considered various issues —
including that the parent was not provided with an opportunity to participate in the March 2012
IEP meeting — which were not raised in the pare nt's due process complaint notice and, therefore,
should not have been considered.® In addition, the district m aintains that the IHO's decision was
substantively incorrect. Rega rding the IHO' s "parent participation" finding, for exam ple, the
district argues that the parent was afforded an opportunity to participate in the March 2012 CSE
meeting, that she declined that opportunity, th  at four individuals from Cooke were at the
meeting, and that that the parent' s concerns were addressed in the March 2012 IEP.
Furthermore, the district maintains that the lack of a coordinated set of transition activities in the
March 2012 IEP was at best a de m inimus violation that did not rise to the level of a denial of
FAPE, that the IHO' s findings with respect to the March 2012 IEP' s goals were incorrect, and
that the March 2012 CSE appropriately recommended a 12 month program for the student.” The
district also argues that March 2012 IEP' s recommendation of a 12:1+1 placem ent was the most
appropriate placement for the student and that, with respect to the parent' s claim regarding th e
non-receipt of a FNR, i t sent the parentan FNR and is entitled to a "m  ailing presum ption."
Finally, the district contends that the IHO incorrec tly found that Cooke was an appropriate
placement for the student and argues that the equities do not favor the parent for various reasons.

The parent generally denies the district's allegations and argues that the IHO corr ectly
found that the district denied the student a FAPE. In this regard, and in addition to contending
that IHO's findings relating to the insufficiency of the IEP are correct, the paren t contends that
the IHO co rrectly f ound that the distr ict de nied the student a FAPE by im  peding her (the
parent's) participation in the IEP process, and that the district "opened the door" to this issue.® In
addition, the parent contends that the district faile d to show that a "12:1+1 District 75 class" was
appropriate for the student, or that it provided the parent with an FNR. The parent also argues
that the IHO correctly found that Cooke was an  appropriate placement for the stu dent and that
equitable considerations favored her.

In addition to the above, the parent asserts two cross-appeals. Specifically, the parent
contends that the IHO "made no finding" regarding whether the district "opened the door" to the
"parent participation" issue, and she requests that this matter be remanded for a determination on
that issue. In addition, the parent cross-appeals the IHO' s lack of a r uling on her allegations
regarding the non-rece ipt of an FNR, and she again request s that this matter be r emanded for
findings on this issue, as well. In response, the district largely repeats the allegations raised in its
petition and argues that whether it "opened the door" to the "parent participation" issue is "of no

% In addition to the "parent participation" issue, the district contends that the IHO's finding that the IEP's annual
goals "appear to be vague and generic," that the [HO's finding that the parent's concerns were not addressed by
the March 201 2 CSE (including con cerns related to whatt he d istrict referst o as "vo cational/transition
activities"), and that the IHO's findings regarding the appropriateness of a 12 month program, are issues outside
of the scope of the parent's due process complaint notice and should not be considered.

7 Specifically, the district argues that there is evidence of "regression" in the record such that the IHO's finding
that there was no such evidence was incorrect.

¥ The parent also contends that the district "opened the door" to all of the other issues challenged by the district
as being outside of the proper scope of review in this matter.
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moment" because the absence of the parent atth e March 2012 CSE did not result in any
substantive harm. The district also argues that "there is no 1 ndication that anything would have
turned out differently had the [p]aren’t been in attendance at the IEP meeting."

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a ) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217,245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP"" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of ~ procedures for developing a student' s IEP and
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (¢) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd.
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff'd, 361 Fed. App'x 156, 2009
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek  v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d
415,419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][1]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction”
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at m ust be provide d through an IEP" (W _alczak, 142 F.3d at 130; see



Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,’ and . .. affords the student with an op portunity greater than
mere 'trivial advancement" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citations
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the least restric ~ tive environm ent (LRE) (20 U.S.C. §  1412[a][5][A]; 34 CFR
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.
2010], aff'd, 486 Fed. App'x 954, 20 12 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch.
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).

An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i1][A];
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]; see also Application of the Dep't of Educ.,
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of
the Dep't of Educ., Appeal No. 06-029; Application of a Child with a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal
No. 93-9).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay
expenses that it should have paid all along and woul d have borne in the first instance" had it




offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim  bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

VI. Discussion
A. Parent Participation

As noted above, the IHO found that the student was denied a FAPE in large part because
the parent did not participate at the March 2012 CSE meeting, and that this significantly impeded
the parent's opportunity to participate in the decision-making process regarding the provision of a
FAPE to the student. In this regard I note th at there is no dispute that th e parent did not attend
the March 2012 CSE meeting. The district, however, contends that this matter should not have
been considered b ecause it was not raised as a concern in the parent' s due p rocess com plaint
notice.

The party requesting an impartial hearing has the first opportunity to identify the range of
issues to be addressed at the hearing ( 20 U.S.C. § 1415[b][6], [7]; 34 CFR 300.507; 300.508; 8
NYCRR 200.5[1], [j]). In ge neral, therefore, that party may not raise issues at the im partial
hearing that were not raised in its due process complaint notice unless the other party agrees (20
U.S.C. § 1415[f][3][B]; 34 CFR 300.508[d][3][ i], 300.511[d]; 8 NYCRR 200.5[j][1][ii]), or the
original due process complaint is amended prior to the impartial hearing per permission given by
the THO at least five days prior to the im  partial hearing (20 U.S.C. § 1415[c][2][E][i][I1]; 34
CFR 300.508[d][3][ii]; 8 NYCRR 200.5[1][7][b]; N.K. v. New York City Dep't of Educ., 961 F.
Supp. 2d 577, 584-86 [S.D.N.Y. 2013]; J.C.S. v Blind Brook-Rye Union Free Sch. Dist., 2013
WL 3975942, at *8-*9 [S.D.N.Y. Aug. 5, 2013]; see K.L. v. New York City Dep't of Educ., 530
Fed. App'x 81, 87 [2d Cir. July 24, 2013]). Howeve r, if a respondent at an im partial hearing
raises issues that are outside of the scope of  a due process com plaint notice in support of its
position, the Second Circuit has he  1d that this m ay "open the door" to such issues being
appropriately considered (see M.H., 685 F.3d at 250- 51). Such as been deem ed to be the case,
for example, where a respondent raises an issue at the hearing in its opening statem ent, and then
later elicits questions from witnesses regarding this issu e (see, e.g., id. at 250. See also P.G. v.
New York City Dep't of Educ., 959 F.Supp.2d 499, 515 (S.D.N.Y. 2013)].

Upon review, | agree with the district that  the parent' s due process com plaint notice
cannot reasonably be read to include a claim that the parent was denied meaningful participation
in the development of the March 2012 IEP. H owever, the hearing record in this matter reflects
that the district raised the issu e of the par ent's participation in the d evelopment of this IEP to
bolster its claim s that the IEP itself was appropria te for the student. For exam ple, the district
explicitly noted in its op ening statement that the March 2012 IEP was cr eated "in collaboration
with the parent and representatives from the Cook Center" and was therefore appropriate (Tr. p.
20). In addition, the district's attorney asked questions concerning the co mposition of the March



2013 CSE, including the roles of each person and what they contributed to the m eeting (Tr. pp.
47-51). Accordingly, I find that  the district "opened the door" to  the issue of the parent' s
participation in this matter.”

The district, however, contends that whet her it "opened the door"  to the issue of the
parent's participation "is of no m oment" becaus e the absen ce of the parent at the March 201 2
CSE meeting did not deprive the student of a FAPE.

The IDEA sets forth procedural safeguards that include providing parents an opportunity
"to participate inm eetings w ith respect to the identifica  tion, evaluation, and educational
placement of the child " (20 U.S.C. § 1415[b][1]) . Federal and State regulations governing
parental participation require that school districts take steps to ensure that parents are present at
their child's IEP m eetings or are afforded the opportunity to participate (34 CFR 300.322; 8
NYCRR 200.5[d]). CSE m eetings may be conducted without a parent in attendance if a district
is unable to convince the pa  rents that they should atte nd (34 CFR 300.322[d]; 8 NYCRR
200.5[d][3]). In such instances, the district must  keep a record of its attem  pts to arrange a
mutually agreed upon time and place for the meeting (id.).

As an initial matter, the district attempts to analogize this case to J.G. v. Briarcliff Manor
Union Free Sch. Dist., 682 F.Supp.2d 387 (S .D.N.Y. 2010), where it was he 1d that parents,
despite not having attended a CSEm  eeting, were not denied am eaningful opportunity to
participate in the development of an IEP where they were offered an opportunity to participate at
the CSE, they declined that opportunity, and the parents' concerns were addressed in the IEP (see
id. at 395-96). However, J.G. is different from this case in two material respects. First, unlike in
J.G. where the district, consis tent with obligations noted a bove, both called the parents when
they did not show up for the CSE m eeting and ke pt records of this an d other com munications
offering the parents an opportunity to participate in that m eeting (see id. at 392, 396), here there
is no evidence that the district made any attempt to contact the parent when she did not show up
for the March 2012 CSE m eeting. In fact, the di strict's witness who attended the March 2012
CSE testified that while "normal procedure" would be to call a parent that does not show up for a
CSE meeting, he did not recall whether that was done in this case (T r. pp. 109-10).' Moreover,
and again unlike the situation  in J.G. where the parent — when contacted by telephone —
affirmatively declined to participate in th e CSE meeting (J.G., 682 F.Supp.2d at 392, 396), the
record here contains no indication that the parent m ade such a d eclination. Rather, the parent —
who indicated that she was unable to attend the CSE meeting in person due to work obligations —
testified that while she was to 1d that she could participate in the March 2012 CSE m eeting by
telephone and was available to do so, ' nobody called her (Tr. pp. 141- 42; 148). Accordingly, I

’Ilig ht of my finding above, it is not necessary to remand this matter to an IHO to determine whether the
district "opened the door" to the issue of "parent participation." Accordingly, the parent's request that I do so is
denied.

1 While the district argues that there is no evidence that the CSE did not try to contact the parent, I remind the
district t hat, as not ed ab ove, the burden of p roof regarding such issuesis ont he school district during an
impartial hearing (Educ. Law § 4404[1][c]).

' The record re flects that the pare nt contacted the district before the Marc h 2012 CSE meeting to advise that

she would not be able to attend the CSE meeting in person, and that it was at this time that she was told that she
could attend the meeting by telephone (Tr. p. 148; Answer at § 21).
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am unable to find that the parent "declined" the opportunity to partic ipate in the March 2012
CSE meeting as the district suggests. In this regard, and to the extent that the district attempts to
argue that it was the parent w ho failed to call anyone on the day of the CSE meeting (Answer at
4 21), I note that as indicated abov e, it is the district that has the responsibility to ensure parental
participation and, if need be, to try and convince a parent to atte nd a CSE meeting before one is
held in their absence.

In addition, the district  argues that the parent' s absence from the March 2012 CSE
meeting did not deny the student a FAPE, in essence, because it did not result in any substantive
harm to the student. In this re gard the district makes a number of allegations, including that four
people from Cooke attended the March 2012 CSE m  eeting, that the IEP resulting from  that
meeting adequately addressed the student' s ne eds and (even if flawed) provided her with a
FAPE, and t hat "there is no indication that anyt hing would have turned out differently had the
[p]arent been in attendance at the IEP meeting" (Petition at 9 21-22; Answer to Cross-Appeal at
9 30). However, such argum ents ignore the fundam ental importance of pare ntal participation in
the development of an IEP which, as has been n oted, is as equally important as the development
of a substantively appropriate IEP (see, e.g., Rowley, 458 U.S. at 205-06 [noting that it "seems to
us no exaggeration to say that Congress placed every bit as m uch e mphasis upon com pliance
with procedures giving parents and guardians a la rge measure of participation at every stage of
the administrative process . .. as itdid upon the measurement of the resulting IEP against a
substantive standard"]. See also e.g., Davis v. Wappingers Ce ntral School Dist., 431 Fed. App'x
12, 15 [2d Cir. 2011] [holding that procedural violations that significantly affect a parent's ability
to participate in developing an IEP constitute a denial of FAPE irrespec tive of the "substantive
merits of the IEP"]; Doug C. v. Hawaii Dep' t of Educ., 720 F.3d 1038, 1047 [9th Cir. 2013]
[holding that significantly impeding a parent's ability to participate in the development of an IEP
is "reason alone to conclude that [the student ] was denied a FAPE"]; Amanda J. v. Clark County
Sch. Dist., 267 F.3d 877, 892, 895 [9th  Cir. 2001] [holding that "[ p]rocedural violations that
interfere with parental p articipation in the IE P formulation process underm ine the very essence
of the IDEA[, as a]n IE P which addresses the un ique needs of the child cannot be developed if
those people who are most f amiliar with the child 's needs are not in volved or fully informed,"
and declining to address the substantive adequacy of the IEP]). Accordingly, I am unable to find
that these arguments alone establish that the student was not denied a FAPE.

In sum, [ am unable to find that the district complied with its obligations to ensure the
parent's participation at the March 2012 CSE meeting or that the parent — who indicates that she
was available for participation - declined to part icipate in this m eeting. As such, and given the
importance of parental participation to the IEP development process,  am constrained to find
that the district's actions (or lack thereof) constituted a denial of FAPE in this matter.

B. Unilateral Placement
Having found a denial of FAPE, I need not  address the parties re maining contentions
related to the provision of a FAPE. However, the district also argues that tuition reimbursem ent

should be denied becau se the parent has failed to satisfy her burden of proving that Cooke is an
appropriate placement for the student.
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A private school placement m ust be "proper und er the Act" (Carter, 510 U.S. at 12, 15;
Burlington, 471 U.S. at 370), i.e., the private sc hool offered an educational program which m et
the student's special education needs (see Gagliardo, 489 F.3d at 112, 11 5; Walczak, 142 F.3d at
129; Matrejek, 471 F. S upp. 2d at 419). A parent' s failure to select a program approved by the
State in favor of an unapproved option is not itse 1f a bar to reim bursement (Carter, 510 U.S. at
14). The private school need not employ certified special education teachers or have its own [EP
for the student (Carter, 510 U.S. 7; Applica __tion of the Bd. of Educ., Appeal No. 08-085;
Application of the Dep't of Educ., Appeal No. 08 -025; Application of th e Bd. of Educ., Appeal
No. 08-016; Application of the Bd . of Educ., Appeal No. 07-097; Application of a Child with a
Disability, Appeal No. 07-038; Application o f a Child with a Disability, Appeal No. 02-014;
Application of a Child with a Disability, Appeal N 0. 01-105). Parents s eeking reimbursement
"bear the burden of dem onstrating that their private placement was appropriate, even if the IEP
was inappropriate" (Gagliardo, 489 F.3d at 112; see M.S. v. B d. of Educ., 231 F.3d 96, 104 [2d
Cir. 2000]). "Subject to certain lim ited exceptions, 'the sam e considerations and criteria that
apply ind etermining whether the [s]chool [d]i  strict's placem ent is appropriate shouldb e
considered in determining the appropriateness of the parents' placement..." (Gagliardo, 489 F.3d
at 112; Frank G. v. Bd. of Educ., 459 F.3d at 36 4 [2d Cir. 2006] [quoting Rowley, 458 U.S. at
207 and id entifying ex ceptions]). Parents need not show that th e placem ent pro vides ev ery
special service necessary to m aximize the stud ent's potential (Frank G ., 459 F.3d at 364-65).
When deter mining whether the pa rents' unilate ral pla cement is approp riate, "[ u]ltimately, the
issue turns on" whether that p lacement is "reasonably calculated to en able the child to re ceive
educational benefits" (Frank G., 459 F.3d at 364; see Gagliardo, 489 F.3d at 115 [citing Berger
v. Medina City Sch. Dist., 348 F.3d 513, 522 [6th ~ Cir. 2003] [stating "evidence of acade mic
progress at a private school does not itself establis h that the private place ment offers adequate
and approp riate education under th e IDEA"]). A private placem ent is only appropriate if it
provides education instruction sp ecially des igned to m eet the unique needs of a student (20
U.S.C. § 1401[29]; 34 CFR 300.39[a][1]; Educ. Law § 4401[1]; 8 NYCRR 200.1 [ww]; Rowley,
458 U.S. at 188-89; Gagliardo, 489 F.3d at 114- 15 [noting that even though the unilateral
placement provided sp ecial education, the eviden ce did not show that it prov ~ ided special
education services specifically needed by the student]; Fran k G., 459 F.3d at 365; Stevens v.
New York City Dep't of Educ., 2010 WL 1005165, *9 [S.D.N.Y. Mar. 18, 2010]).

The Second Circu it h as set forth the sta ndard for determining whether parents have
carried their burden of demonstrating the appropriateness of their unilateral placement.

No one f actor is neces sarily dispos itive in determ ining whether
parents' unilateral placement is reasonably calculated to enable the
child to receive educational benefits. Grades, test scores, and
regular adv ancement m ay constitute evid ence thatac hild is
receiving educational benefit, but courts assessing the propriety of
a unilateral placement consider the to tality of the circumstances in
determining whether th at placem ent reasonably serves a child' s
individual needs. To qualify for reimbursement under the IDEA,
parents need not show that a priv  ate p lacement furnish es every
special service necessary to maximize their child's potential. They
need only dem onstrate that th e p lacement provides educ ational
instruction specia lly designed to m eet the unique needs of a
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handicapped child, supported by such services as are necessary to
permit the child to benefit from instruction.

(Gagliardo, 489 F.3d at 112; see Frank G., 459 F.3d at 364-65).

Notably, the district does not contend th  at C ooke does not prov ide the student with
specially designed instruction, nor does it contend that the stude nt has not m ade progress at
Cooke.'? Rather, the sole basis upon which the distri ~ ct argues that Cooke is inappropriate for
this student is that it "do es not provide the c onsistency of a twelve m onth academic and related
services program " (Ans wer at 9 29, 30). Specifi cally, the district contends that due to the
student's "deficits in co gnitive abilities like m emory and process ing, hearing challenges, and
severe academic delays, it is likely that [she] would be a significant, if not certain risk, to regress
over a summ er without any academ ic instructi on or even related services" (id. at 29). "
However, I am unable to find on the record before me that such is the case.

Specifically, in support of its contention that the student requires 12-m onth services, the
district cites to the testimony of its witness who indicated that the March 2012 CSE felt that the
student would regress "more than the typical regr ession of approximately three to four weeks of
a child with out a disability " (Tr. p. 85). Howeve r, when q uestioned on this issue the witn ess
indicated that the basis of this opinion was that the student di d not m ake progress on her goals
from year-to-year (id. p. 104), and that the student's scores (especially her working m emory and
processing speed scores) on a psycho-educational evaluation relied upon by the March 2012 CSE
were low (id. at p. 85). However, the for mer is at best evidence of a lack of progress, which is
different from regression. Moreov er, and with respect to the latter, I note that while the psycho-
educational evaluation indicates that the student tested in the "extremely low" range for working
memory and processing speed (Dist. Ex. 11 at p. 2) , [ am unable to find that this alone indicates
that the student would significantl y regress over the summer such that 12-month services would
be necess ary. This is especially true where, as here, the psycho-educ ational evaluation itself

2 Such allegations, if they were made, would not be supported by the record as reports from Cooke reflect that
the school provided appropri ate academ ic instruction a nd support to the student. For exam ple, the reports

indicate that the stude nt was educated in s mall classes and in small groups (See generally Dist. Exs. 16, 17;
Parent Exs. E, F) received instruction in areas of noted deficits, including reading, writing and math (Dist. Exs
16 at pp. 3-5, 17 at pp. 3-8; Parent Exs. E at pp. 3-8, F at pp. 2-5), and received related services of counseling,
speech-language therapy, and hearing education services (Dist. Exs. 16 at p.1, 17 at p.1; Parent Exs. E atp. 1, F
atpg. 1). Inaddition, these reports indicate that the student made progress during the 2011-2012 school year
(Dist. Ex. 17 at pp. 3-17; Parent Ex. E at pp. 2-18).

1 State regulations provide that students "shall be considered for 12-month special services and/or programs in
accordance with their need to prevent substantial regression" (8 NYCRR 200. 6[k][1]). State regulation defines
substantial regression as "a student's in ability to maintain developmental levelsdueto al oss of skillor
knowledge during the months of July and August of such severity as to require an inordinate period of review at
the beginning of the school year to reestablish and maintain IEP goals and objectives mastered at the end of the
previous school year" (§ NYCRR 200.1aa a]; see 34 CFR 300.106). Gene rally, a student is eligible for a 12-

month school year service or program "when the period of review or reteaching required to recoup the skill or
knowledge level attain ed by the end of the prior school year is b eyond the time ordinarily reserved for that
purpose at the beginning of the school year" ("E xtended School Year Programs and Services Questions and
Answers," VESID Mem. [Feb. 2006], available at http://www.p12 nysed.gov/specialed/applications/ESY/2014-
QA.pdf). Ty pically, the "p eriod o f re view o r ret eaching ranges between 20 and 40 sc hool days," andin

determining a student's eligibility for a 12-month school year program, "a review period of eight weeks or more
would indicate that substantial regression has occurred" (id. [emphasis in original]).
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indicates that the student (who is hearing impaired) did not bring her FM Unit or a hearing aid to
the testing session and that its scores "should be in terpreted with caution" as a result. Moreover,
I note that progress reports from Cooke do not suggest regression (D ist. Exs. 16, 17; Parent Exs.
E, F), and the assistant head of school at Cooke testif ied that she had spoke n with the student's
teachers specifically ab out reg ression and that there was no indicatio n that the s tudent had
regressed over the summer (id. at pp. 121, 133).

In light of the above,  am unable to find that a 12-m onth program is required for the
student or that, relatedly, the lack a 12-month program or services at Cooke would, alone, render
it an inappropriate placement for the student. A ccordingly, I decline to find on the record before
me that Cooke was an inappropriate placement for the student.'

C. Equitable Considerations

The final criterion for a reimbursement award is that the parents' claim must be supported
by equitable considerations. Equitable considera tions are relevant to fashioning relief under the
IDEA (Burlington, 471 U.S. at 374; M.C. v.  Voluntown, 226 F.3d 60, 68 [2d Cir. 2000]; see
Carter, 510 U.S. at 16 ["Courts fashioning discretionary equitable relief under IDEA m  ust
consider all relevant factors, including the appropriate and reasonable level of reimbursem ent
that should be required. Total reimbursement will not be appropriate if the court determines that
the cost of the private education was unreasonable" ]). With respect to equitab le considerations,
the IDEA also provides that reim bursement may be reduced or denied when parents fail to raise
the appropriateness of an IEP in a timely manner, fail to make their child available for evaluation
by the district, or upon a finding of unreasonableness with respect to the actions taken by the
parents (20 U.S.C. § 1412[a][10][C][iii]; see S.W. v. New York City Dep' t of Educ., 646 F.
Supp. 2d 346, 362-64 [S.D.N.Y. 2009] ; Thies v. New York City Bd. of Educ., 2008 WL 344728
[S.D.N.Y. Feb. 4, 2008]; M.V. v. Shenende  howa Cent. S ch. Dist., 2008 WL 53181, at *5
[N.D.N.Y. Jan. 2, 2008]; Betting er v. New York City Bd. of Educ., 2007 WL 4208560, at *4
[S.D.N.Y. Nov. 20, 2007]; Carm__el Cent. Sch. Dist. v. V. P., 373 F. Supp. 2d 402, 417-18
[S.D.N.Y. 2005], aff'd, 2006 W L 2335140 [2d Cir. Aug. 9, 2006]; W_erner v. Clarkstown Cent.
Sch. Dist., 363 F. Supp. 2d 656, 660-61 [S.D.N.Y. 2005]; see also Voluntown, 226 F.3d at n.9;
Wolfe v. Taconic Hills Cent. Sch. Dist., 167 F. Supp. 2d 530, 533 [N.D.N.Y. 2001]; Application
of the Dep' t of Educ., Appeal No. 07-079; Application of the Dep't of Educ., Appeal No. 07-
032).

The IDEA allows that reimbursement may be reduced or denied if parents do not provide
notice of th e unilateral placem ent either at the most recen t CSE meeting prior to removing the
student from public school, or by written notice te n business days before such removal, "that
they were rejecting the placem ent proposed by the public agency to provide a [FAPE] to their
child, including stating their concer ns and their intent to enroll th eir child in a private school at
public expense" (20 U.S.C. § 1412[a][10][C][1ii][1]; see 34 CFR 300.148[d][1]). This statu tory

' Nothing herein should be constructed as a finding that the district denied the student a FAPE, at least in part,
because the March 2012 IEP provi ded for a 12-m onth school year. Rather , such a fi nding would require an
analysis of whether the provision of a 12-month school year itself would have prohibited the March 2012 IEP
from being reasonably calculated to provide some meaningful benefit to the student (see, Mrs. B. v. Milford
Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 1997]; see also Rowley, 458 U.S. at 192), which is different than
simply saying that 12-month school year may not have been required for the student.
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provision "serves the important purpose of giving the school sy stem an opportunity, before the
child is removed, to assem ble a team , evaluate the child, devise an appropriate plan, and
determine whether a [FAPE] can be provided in the public schools" (Greenland S ch. Dist. v.
Amy N., 358 F.3d 150, 160 [1st Cir. 2004]). Although a reduction in reimbursem ent is
discretionary, courts have upheld the denial of reimbursement in cases where it was shown that
parents failed to com ply with this statutory provision (Gr_eenland, 358 F.3d at 160; Ms. M. v.
Portland Sch. Comm., 360 F.3d 267 [1st Cir. 2004] ; Berger v. Medina C ity Sch. Dist., 348 F.3d
513, 523-24 [6th Cir. 2003]; Rafferty v. Cranston Public Sch. Comm ., 315 F.3d 21, 27 [1st Cir.
2002]); see Frank G. v. Bd. of Educ ., 459 F.3d 356, 376 [2d Cir. 2006]; Voluntown, 226 F.3d at
68; Lauren V. v. Colonial Sch. Dist.; 2007 WL 3085854, at * 13 [E.D. Pa. Oct. 22, 2007]).

The district initially contends that the equities do not favor the parent because she never
seriously intended to enroll the  student in public school. However, the Second Circuit has
recently exp lained that, so long as parents coo perate with the CSE, "the ir pursuit of a private
placement [i]s not a basis for denying their [request for] tuition reimbursement, even assuming . .
. that the parents never intended to keep [the student] in public school" (C.L. v. Scarsdale Union
Free Sch. Dist., 744 F.3d 826, 840 [2d Cir. 2014]). Here, there is no evidence that the parent did
not cooperate (or at least attem pt to cooperate) w ith the district with respect to the developm ent
of the student's IEP. In this regard I note that while parent did not attend the March 2012 CSE
meeting, | decline to find that equity would favor  the district in this case since, as discussed
above, the record reflects that the parent was available to attend the March 2012 CSE meeting by
telephone but was not contacted by the CSE (Tr. pp. 140-42, 148). Accordingly, even assuming
that the parent never intended to enroll the student in a public school as the district suggests, this
alone would not require a reduction or denial of relief in this case.

In addition, the district contends that the equities do not favor the paren t because her 10-
day notice was "legally inadequate." Specifically, the district contends that this notice — which is
dated August 22, 2012 (Parent Ex. G) and was the parent's first objection to the March 2012 IEP
— was late given that the Ma rch 2012 CSE had recomm ended a 12-month school year which
began in July 2012 for the student. However, and as noted above, the need for a 12-m onth
school year is not established by the record. Fu rther, the record reflects that the 2012-13 school
year at Cooke began in Septem ber 2012 (Parent Ex. D at p. 1; Tr. pp. 120-21), and thus the
parent's August 22 notice provided the district with notice of th e student's rem oval before she
began attending Cooke in that year. Accordingly, the district could have taken steps to address
the parent's concerns before the student began attending Cooke. However, I note that there is no
indication in the record that the district responde d to the parent's notice or in any way attem pted
to avail itself of this opportunity. Accordingl vy, I find that the tim ing of the parent' s 10-day
notice in this matter does not necessitate a reduction or denial of relief.

D. Relief — Direct Funding
Finally, the district suggests that the parent is not entitled to the direct funding of the
student's tuition at Cooke. In this regard the district argues that the parent has not shown that she

lacks the financial recourses to pay the tuition at the school.

With regard to fashioning equitable relief, ¢ ourts have determ ined that it is approp riate
under the IDEA to order a school district to make retroactive tuition payment directly to a private
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school where: (1) a student with disabilities has been denied a FAPE; (2) the st udent has been
enrolled in an appropriate priv ate school; and (3) the equities fa vor an award of the costs of
private school tuition; but (4) the parents, due to a la ck of financial resources, have not m ade
tuition payments but are lega lly obligated to do so (Mr. and Mrs. A. v. New York City Dep't of
Educ., 769 F. Supp. 2d 403, 406 [S.D.N.Y. 2011]; s _ee E.M. v. New York City Dep' t of Educ.,
758 F.3d 442, 453 [2d Cir. 2014] [noting that "the broad spectrum ofequi table relief
contemplated [by] the IDEA encompasses, in appropriate circum stances, a d irect-payment
remedy" [internal quotation marks omitted]). Here, I agree with the IH O that the r ecord in this
matter establishes that the parent — who reporte d having a base salary of $54,000 a year at the
time of the hearing (Tr. p. 146), "> and who reported earned incom e in 2011 of $25,596 (Parent
Exs. B atp. 4, C at p. 1) — lacked the re sources to pay the $48,500 a nnual tuition at Cooke
(Parent Ex. D at p. 1). In fact, the district itse 1f even argues in its p etition that Cooke could not
have realistically expected payment from the parent precisely because its tuition was "m ore than
half of the [p]arent's yearly income" (Petition at 9 36).

In addition, the district argues that the pa  rent is not legally obligated to pay Cooke
anything, and that her contract with the school is a "sham ." In this regard the district contends,
among other things, that the parent has not made any payments to the school, and that the school
itself has not taken steps to enforce the contract. However such facts do not warrant a
determination that the parent was not obligated under the contract (see E.M., 758 F.3d at 457-58
[examining parental standing in light of contr ~ actual obligations to pay, as well asim  plied
obligations to pursue rem edies under the IDE A]). This is especial ly true where, as here, the
contract explicitly provides that the parent is res ponsible for the full payment of the tuition due
under this contract (Parent Ex. D at pp. 1-2). A ccordingly, under the circumstances of this case,
I find that the parent is entitled to direct funding of the student's tuition at Cooke for the 2012-13
school year, as ordered by the IHO, under the fact ors described in Mr. and Mrs. A. (see 769 F.
Supp. 2d at 406).

VII. Conclusion

In summary, I find that for the reasons discussed above the district denied the student a
FAPE for the 2012-13 school year, that Cooke is an appropriate placem ent for the student, and
that the IHO properly ordered the district to directly fund the student' s tuition at Cooke for the
2012-13 school year.

In light of my determination above, I need not address the parties' remaining contentions.
THE APPEAL IS DISMISSED.
THE CROSS APPEAL IS DISMISSED.
Dated: Albany, New York

November 4, 2014 HOWARD BEYER
STATE REVIEW OFFICER

'* The record reflects that in addition to this base salary, the parent also received an additional $1500 per month
in supplemental support.
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