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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
parent) appeals from the decision of an im partial hearing officer (IHO) which denied her request 
for compensatory education and to be reim bursed for her daughter's tuition costs at the Rebecca 
School for the 2011-12 school year.  The appeal must be sustained in part.  
 
II. Overview—Administrative Procedures 
  
 The decision of an IH O is binding upon both parties unless appealed (Educ. Law 
§ 4404[1]).  A party aggrieved by the decision of an IHO may appeal to a State Review Officer 
(SRO) (Educ. Law § 4404[2]; see 20 U.S.C.  § 1415[g][1]; 34 CFR 300.514[b][1];  8 NYCRR 
200.5[k]).  The appealing party or parties m ust identify the findings, conclusions, and orders of  
the IHO with which they disagree and indicate the relief that they would like the SRO to grant (8 
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NYCRR 279.4).  The opposing party is entitled to re spond to an appeal or cross-appeal in an 
answer (8 NYCRR 279.5).  The SRO conducts an im partial re view of the IHO' s findings, 
conclusions, and decisio n and is req uired to ex amine the entire hearing record ; ensure that the 
procedures at the hearing were consistent with the requirements of due process; seek additional 
evidence if necessary; and render an independe nt decision based upon th e hearing record (34 
CFR 300.514[b][2]; 8 NYCRR 279.12[a]).   
 
III. Facts and Procedural History 
 
 I was appointed to conduct this review on October 29, 2014.  The parties' familiarity with 
the detailed facts and procedural history of the case and the IHO's decision is presumed and will 
not be recited here.  Briefly, the CSE convene d on May 19, 2009, to for mulate the student's IEP 
for the 2009-10 school year, found the student eligib le for special education as a student with 
autism, and recommended a 12-month school year program in a 6:1+1 special class placement in 
a specialized school with related services (see generally Parent Ex. I).  The parent disagreed with 
the May 2009 CSE' s recommendation and the CSE convened a second tim e on Septem ber 24, 
2009; the CSE changed the student' s classification to a student with an other health-impairment 
and deferred to the "central based support te am" (CBST)  for the purpose of recomm ending a 
State-approved nonpublic school (T r. pp. 614-17; Parent Ex. H).  In September 2009 the district 
provided the paren t with a "Nickerso n letter" an d the paren t placed the s tudent in th e New Life 
School (New Life); a S tate-approved nonpublic school (Tr. pp. 617-19). 1  The student attended 
New Life for the 2009-10 school year (see Dist. Exs. 2 at p. 2; 5).  
 
 The CSE c onvened on April 28, 2010, to form ulate the student' s IE P for the 2010-11 
school year (see generally Dist. Ex. 3).  The CSE found the student eligible for special education 
as a stud ent with an other health impairm ent, and recom mended placem ent for a 12-m onth 
school year program  in a 12:1+1 special class in a State-approved nonpublic day school with 
related services (id.).  By final notice of  recommendation (FNR) dated April 28, 2010, the 
district summarized the recomm endations in th e April 2010 IEP and identified New Life as the  
particular nonpublic school to which the district  assigned the student to  attend for the 2010-11 
school year (see Parent Ex. Q).  The student attended New Life  from September 2010 to March 
2011 (Tr. pp. 645-46).  In March 2011 the parent re moved the student from New Life and home-
schooled the student for the remainder of the 2010-11 school year (Tr. pp. 669-70). 
 
 The CSE c onvened on April 12, 2011, to form ulate the student' s IE P for the 2011-12 
school year (see generally Dist. Ex. 1).  The CSE found the student eligible for special education 
as a studen t with an other health-impairm ent, and recomm ended pla cement for a 12-m onth 

                                                 
1 A "Nickerson letter" is a remedy for a systemic denial of a FAPE that was imposed by the U.S. District Court 
based upon a class action lawsuit, and this remedy is available to parents and students who are class members in 
accordance with the term s of a consent order (see R .E. v. New York City Dep' t. of Educ., 694 F.3d 167, 192, 
n.5 [2d Cir. 2012]).  T he Nickerson letter remedy authorizes a pare nt to  immediately place the student in a n 
appropriate special education program in a State-approved nonpublic school at no cost to the parent (see Jose P. 
v. Ambach, 553 IDELR 298, No. 7 9 Civ. 270 [E.D.N.Y. Jan. 5 , 1982]).  The rem edy provided by the Jose P. 
decision i s intended to address those si tuations in which a student has not  been evaluated wi thin 30 days or  
placed within 60 days of referral to the C SE (id.; R.E., 694 F.3d at 192 n.5; M.S. v. New York Cit y Dep't of 
Educ., 734 F. Supp. 2d 271, 279 [E.D.N.Y. 2010]). 
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school year program  in a 12:1+1 special class in a State-approved nonpublic day school with 
related services (id.).  By final notice of  recommendation (FNR) dated April 13, 2011, the 
district summarized the recomm endations in th e April 2011 IEP and identified New Life as the  
particular nonpublic school to which the district  assigned the student to  attend for the 2011-12 
school year (see Parent Ex. R).   
 
 The parent disagreed with the recomm endations contained in the April 2011 IEP, as well 
as with the particular nonpublic school site, New Li fe, to which the district  assigned the student 
to attend for the 2011-12 school year and, as a result, not ified the district of  their intent to 
unilaterally place the student at The Rebecca School (Tr. pp. 671-74, 764-65).2  In a due process 
complaint notice, dated March 25, 2012, the parent al leged that the district failed to offer the 
student a free appropriate public educatio n (F APE) for the 2009-10, 2010-11, and 2011-12 
school years (see Parent Ex. A).   
 
 An impartial hearing convened on May 31, 2012, and concluded on Novem ber 21, 2012, 
after 7  days of proceed ings (Tr.  pp.  1-781).   In a decision dated Feb ruary 26, 2 013, the IHO 
determined that the district offered the student a FAPE for the 2009-10, 2010-11, and 2011-12 
school years and that the parent was not entitled to direct paym ent of tuition at the Rebecca 
School for the 2011-12 school year or the co mpensatory education that she sought (IHO 
Decision at pp. 18-25). 
 
IV. Appeal for State-Level Review 
 
 On appeal, the parent does not request any relief for the 2009- 10 school year.  The 
following issues presented on appeal m ust be resolved on appeal in order to render a decision in 
this case: 
 

1. Whether the IHO erred in determining that the educational placement listed in the 
April 2010 IEP, and as implemented during the 2010-11 school year, was appropriate 
to address the student's needs and provided the student a FAPE.  If the IHO did err in 
making that determ ination, the parent' s request for com pensatory education m ust be 
considered.   

  
2. Whether the IHO erred in determining that the educational placement listed in the 

April 12, 2011, IEP for the 2011-12 school y ear was appropriate  to address the 
student's needs and offered the student a FAPE.  If the IHO did err in m aking that 
determination, the appropriateness of the parent's unilateral placement at the Rebecca 
School, equitable considerations, and the parent's request for direct funding of tuition 
must be addressed.   

 
V. Applicable Standards 
 

                                                 
2 An August 26, 20 11 letter to  the d istrict written  b y an ad vocate for the p arent that p rovided n otice to the 
district that the pare nt was placing the student at the Rebecca School is discussed in the hearing record and 
referenced on the parent's exhibit list as Exhibit EE, but a copy of the letter is not present in the hearing record 
(Tr. pp. 764-65; IHO Decision at p. 27). 
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 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
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Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the 
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 
VI. Discussion 
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 A. 2010-11 School Year 
 
  1. April 2010 IEP 
 
 In her due process complaint notice, the parent contende d that the April 2010 CSE failed 
to offer the student an appropriate program , and I agree (Parent Ex. A at p. 4).  Specifically, the 
parent claim ed that the student  regressed  academ ically, s ocially and behaviorally during the 
2009-10 school year at New Life under the student's previous IEP, which should have prom pted 
the CSE to modify the IEP' s recommendations, including the recomm endation that the student  
attend New Life (id.).  In the parent' s view, the student regressed during the 2009-10 school year 
because she was the target of bullying by other students at the school and the services and setting 
provided by the district were not appropriate for the student (id.). 3  A student' s progress under a 
prior IEP—or, as in this case, the student's progress under the September 2009 IEP—is a relevant 
area of inquiry for purposes of determ ining whether a subsequent or future IEP (i.e., the April 
2010 IEP) has been appropriately developed, partic ularly if the parent expresses concern with 
respect to th e student's rate of  progress (see H.C. v. Katonah- Lewisboro Union Free Sch. Dist., 
528 Fed. App'x 64, 66 [2d Cir. 2013]; Adrianne D. v. Lakeland Cent. S ch. Dist., 686 F.Supp.2d 
361, 368 [S.D.N.Y. 2010]; M.C. v. Rye Neck  Union Free Sch. Dist., 2008 WL 4449338, *14-
*16 [S.D.N.Y. Sept. 29, 2008]; see also "Guide to Quality Individu alized Educatio n Program 
(IEP) Developm ent and Im plementation," Office of Special Educ., at pp. 13, 18 [Dece mber 
2010]).  The fact that a student has not m ade progress under a particular IE P does not 
automatically render that IEP inappropriate, nor does  the fact that an IEP offered in a subsequent 
school year which is the same or similar to a prior IEP render it inappropriate provided it is based 
upon consideration of  the student' s current n eeds at the tim e the IEP is formulated (see 
Thompson R2–J Sch. Dist. v. Luke P., 540 F. 3d 1143, 1153–54 [10th Cir.2008]; Carlisle Area 
Sch. Dist. v. Scott P., 62 F.3d 520, 530 [3d Cir. 1995]; S.H. v. Eastchester Union Free Sch. Dist., 
2011 WL 6108523, at *10 [S.D.N.Y. Dec. 8, 2011]; D.D-S. v. Southold Union Free Sch. Dist., 
2011 WL 3919040, at *12 [E.D.N.Y. Sept. 2, 2011]; J. G. v. Kiryas Joel Union Free Sch. Dist., 
777 F. Supp. 2d 606, 650 [S.D.N.Y. 2011]; Schroll v. Bd. of Educ., 2007 WL 2681207, at *3 
[C.D. Ill. Aug. 10, 2007]).  Conversely, "if a stude nt had failed to m ake any progress under an 
IEP in one year," at least one court has been "hard pressed" to understand how the subsequent  
year's IEP could be appropriate if it was sim ply a copy of the IEP which failed to produce any 
gains in a prior year (Carlisle Area Sch. Dist., 62 F.3d at 534 [noting, however, that the two IEPs 
at issue in the case were not identical as the paren ts contended]).4  Accordingly, some discussion 
                                                 
3 The IHO found the parent's allegation that bullying took place at New Life during both the 2009-10 and 2010-
11 sc hool y ears was not cre dible ( IHO De cision at  p. 22).  I n re versing t he I HO's fi nding t hat t he di strict 
provided the s tudent wi th a FAPE during the 2010-11 school year, I need not reverse the IHO's finding that 
bullying did not occ ur, a nd instead fi nd t hat t he Apri l 2010 IEP failed  to  add ress the student' s social and 
emotional needs and was improperly implemented at New Life.  Nonetheless, I am compelled to note that there 
are a num ber of instances of asserte d bu llying th at th e district's witn esses agree occ urred, but the  district 
witnesses con tend th at th e actio ns co mplained of were accid ental, cau sed b y "sillin ess", d id no t con stitute 
bullying, or were misinterpreted by the student (see, e.g. Tr. pp. 321, 330-31, 403, 409-12, 415-17; see also Tr. 
pp. 762-65, 771). 
 
4 Parents may not use a student's subsequent lack of progress under a given IEP to support a claim that the IEP 
was inappropriate at th e time that the IEP was developed and drafted by th e CSE ( see R.E., 694 5 F.3d at 187 
["Parents who end up placing their children in public school cannot later use evi dence that their child did not 
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of the student' s progress or lack thereof dur ing the 2009-10 school year is relevant to the  
question of the CSE's action in recommending an IE P with virtually the same services and goals 
for the 2010-11 school year (compare Parent Ex. H, with Dist. Ex. 3). 
 
   a. Social-Emotional and Behavior Needs Prior to Implementation of   
   the April 2010 IEP for the 2010-11 School Year  
 
 Prior to the student' s attendance at New Li fe during the 2009-10 sc hool year the student 
was verbal with her teachers, the parent and ot her family members including cousins, aunts and 
uncles and grandparents (Tr. pp. 599; Parent Exs. H at p. 4; M at p. 2).  During the student' s 
initial weeks at New Life, she spoke on a number of occasions to adult staff at the school, but she 
ceased speaking to all adults and students at New Life for the rest of the 2009-10 school year (Tr. 
pp. 189, 215, 263, 403, 603; Dist. Exs. 2 at p. 2; 8; Parent Exs. L at p. 2; M at p. 2).5    
 
 The September 2009 IEP describes the studen t as "having d ifficulties communicating in 
any kind of group setting . . . [she] feels more comfortable interacting with adults . . . [she] needs 
[prompting] to initiate a convers ation . . . [a nd] will communicate in  a soft voice and [is] 
selective about whom she will talk to" (Parent Ex. H at p. 4).  The September 2009 IEP does not 
recommend a behavior interven tion plan (BIP) and lists  the reason for rejecting a 12:1+1 
program—presumably a 12:1+1 program  at a p ublic school rather th an a nonpublic school—as 
being because the stud ent "does not displace [s ic] any behavioral conc erns" (id. at pp. 4, 15).  
She was described as respectful and well-behave d by her 2009-10 school year teacher, and her 
report card from the 2009-10 school year reflects strong grades in all subjects with the exception 
of music (Dist. Ex. 5 at pp. 1-2).  However, th e report card also indicated that throughout the 
2009-10 school year the stude nt struggled socially within the classroom  and needed to work on 
communication skills with both teachers and peers (id. at p. 1).   
 
 Therapy notes produced by the student's speech language therapist at New Life during the 
2009-10 school year confirm that the student was vo cal with the therapist as late as October 21, 
2009 but only communicated non-verbally or in writing thereafter (Parent Ex. 8 at pp. 1-9).  The 
notes reflect that at times the s tudent seem ed happy, but there are m ultiple m entions of the 
student being upset with things that happened in other classroom s, or  becom ing upset during 
testing in  the therapy room  (id.).  The notes  reflect that the th erapist was targ eting speech-
language therapy goals including developing and extending auditory com prehension, greeting 
classmates and teachers and develop ing and expanding expressive language skills by answering 
questions and "utilizing a listen-think-respond", but the notes do not indicate that the student m et 
any of the goals (id.).  The thir d quarter goals and objectives pr ogress repo rt attached to  the  
student's 2009-10 report card reflec ts that the student' s providers did not expect the student to 
meet any of the speech -language or social/e motional goals on the Septem ber 2009 IEP (Parent 

                                                                                                                                                             
make progress under the IEP in order to show that it was deficient from the outset."]).  Parent s are permitted, 
however, to introduce "evidence that the school district did not follow the IEP as written" in order to "show that 
the child was denied a FAPE because necessary services included in the IEP were not provided in practice" (id. 
at n.3). 
 
5 The st udent remained selectively mute and di d not speak to any adults or peers at N ew Life for the 2010-11 
school year as well (Tr. pp. 310-11; Parent Ex. N at p. 1). 
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Ex. 5 at pp. 6, 8-9). 6  An April 28, 2010 progress report concerning the 2009-10 school year 
developed by the student' s special education te acher described the student as cooperative, shy, 
quiet and focused student and noted that the stude nt "will keep to hers elf and only interact in 
classroom lessons when called upon" (Parent Ex. N at p. 1-2).  According to the parent, the 
student regressed behaviorally and socially during the 2009-10 school  year.  The parent testified 
that the s tudent inf ormed her th at the stud ents at her sch ool were "f ighting every day", she 
frequently complained that other students were be ing mean to her and that she did not play with 
the other students in the school, and would read on her own instead (Tr. p. 634, 637).  The parent 
testified that she noticed  the student f orgetting things she knew, like words, and was losing the 
ability to compete tasks indepe ndently, such as working with a workbook at hom e (Tr. pp. 635, 
638).  She testified that the frequency of th e student's seizures increased (Tr. p. 635). 7  She also 
testified that the student became more withdrawn at home (Tr. p. 635).  For example, the student 
would norm ally communicate w ith her cousins an d play with them  during visits but after 
attending New Life she would not (id.).  
 
 The April 2010 IEP states that the student' s social skills and ability to interact had 
improved since attending New Life, that her co mmunicative intentions  had increas ed and she 
became less isolated  (Dist. Ex. 3 at pp. 4-5).  New Life' s assistant principal testified that by th e 
end of the 2009-10 school year the student was "working in sm all groups", "grunting" and 
"playing with students" (Tr. p. 199-201).  However, the assistant principal's testimony is called 
into question by the sp ecial education teach er's statement in the Ap ril 28, 2010 progress report 
that the student would "keep to herself and only interact in cl assroom lessons when called upon"  
(Parent Ex. N at pp. 1-2).  On balance, I find that the weight of the evidence established that the 
student declined socially and em otionally du ring the 2009-10 school year at New Life, and I 
reverse the IHO' s finding on this issue, to the ex tent he m ade one (see IHO Decision at pp. 21-
23). 
 
 I also find that the IHO erred in  his anal ysis o f the ev idence presented  by the priv ate 
psychologist who testified during the parent' s case (see Tr. pp. 546-94).  The IHO noted that 
because the priv ate psy chologist had not eval uated the stu dent p rior to 2012, and  had lim ited 
knowledge of New Life during the period in question, he gave little weight to his testimony (IHO 
Decision at p. 23).  I disagree and find that the private psychologist had an adequate basis for his 
opinions regarding the student' s needs and th e appropriateness of the program s offered and 
provided by the district.8                   
                                                 
6 The speech-language and social/emotional goals on the September 2009 IEP included improving the student's 
auditory comprehension, expressive language, ability to work cooperatively with classmates, reciprocate social 
information, greet teachers, classmates and friends, and comment to teachers and peers during class and leisure 
activities (Parent Ex. H at pp. 8, 12-13). 
    
7 The parent testified that the student was diagnosed with epilepsy at an  early age; however this diagnosis was 
later changed to pseudo seizures, which she described as a type of seizure brought on by stress (Parent Ex. H at 
p. 2; Tr. pp. 598-99). 
 
8 The private psychologist was approached by the New Life School during its formation and given a description 
of the nature of the school's program with the aim of i nforming the psychologist so that he co uld recommend 
the p rogram for t hose st udents h e b elieved would be  ap propriate t o at tend t he sc hool (Tr . pp. 558-59).  H e 
testified that "I was i n touch with them a coupl e of times, went to see t hem a coupl e of times, even b rought a 
student or two with their families to tour it and to recommend it. So I felt that for certain presentation I thought 
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 The private psychologist testified that ba sed on his review of prior evaluations the 
student's "cluster" of symptoms and needs had remained essentially the same from 2009 through 
his evaluation in 2012, except that  her selective m utism had become more "entrenched" (Tr. pp. 
556-57, 576-68).  The psychological reevaluation described the student as "m otivated and 
cooperative" and that she "dem onstrates symptom s of anxi ety, depression, som atization, 
withdrawal, and difficulties w ith adaptability" (Parent Ex. BB at p. 7).  The psychological 
reevaluation noted that the stude nt was shy and did not interact or initiate conversations with 
peers or teachers and th at she could  become anxious and overwhelm ed when faced with novel 
situations.  (id.).  In testim ony the private psycho logist described the stude nt as a student with 
autism who presented as selectiv ely m ute (Tr. p. 566).  He furt her testified that the student 
required a "specialized small ratio environment that is very nurturing that can address the issues 
that are part of an autistic spectrum diagnosis  as well as part of a vulnerable, anxiety and 
selective mutism" and was a "vulnerable, anxi ous young girl who needs a trem endous amount of 
structure, nurturance, quie t, support, and safety in order for her to feel safe and engage at all in 
even the most basic sk ill of conversing let al one an academ ic educational plan" (Tr. pp. 556, 
558).    
 
 When asked to describe the program at New Life, the private psycho logist stated  that 
"their system was  set up for really more m ental health and behavioral issues. They have m ental 
health breakout rooms. They have a crisis mental health team" (Tr. p. 565).  Regarding the types  
of students New Life is designed to  accommodate , and whether th e student would have been  
appropriately placed there during the 2009-10 school year, the private psychologist stated that: 
 
 They are very intense children with r eal acting out issues, and by [the school' s] 

own adm ission autism  is not som ething that they' re com fortable with.  The y 
consider it really just cas e by case.  Their children ar e very street sm art, tough 
children who absolutely deserve the best  education and therapeutic environm ent 
for those children, but not autism , not a child who' s vulnerable, anxious, and 
presented as selectively m ute.  It w ould be totally, totally overwhelm ing and 
being around very street sm art, socia lly sophisticated ch ildren who have 
behavioral acting out, it' s not even a m atter of coming close to being appropriate. 

                                                                                                                                                             
it was a very good school" (Tr. p. 559, 563).  The school provided the private psychologist with information and 
documentation concerning the school and he toured the facility (Tr. pp. 558, 584).  He visited the school on two 
occasions with the families of potential students, for between one and three hours, one of those visits occurred 
in 2010 during the time the student attended the school (Tr. pp. 559, 565, 579, 582).  The private psychologist 
and a c olleague conducted a psychological re-evaluation of the student on March 24, 2012 (Parent Ex. BB).  
During t hat eval uation, t he pri vate psy chologist re viewed documents and rep orts det ailing t he st udent's 
education a nd medical hist ory including a 2008 Speech -language progress report, a 2009 psychoeducational 
evaluation co nducted by t he di strict, a 2 009 s ocial hi story u pdate, a  20 11 psy choeducational ev aluation 
conducted by the district, a 2011 report of progress from the Rebecca School and documents produced by New 
Life during the time the student attended the school (Tr. pp. 563 , 580-81; Parent Ex. BB at p. 1).  The private 
psychologist testified that he had experience with selective mutism, having worked with "a dozen or so" during 
his career (Tr. p. 583).  In addition to the review of the documents described above, the private psychologist and 
his co lleague conducted evaluations to assess th e student's cognitive functioning, atten tion and con centration, 
academic achievement, emotional functioning, and adaptive behavior as well as observing the student in class at 
the Rebecca School (Parent Ex. BB at pp. 3-6, 9-12).  In addition, the psychological re-evaluation compared the 
results of the 2012 evaluations with those conducted in 2009, 2010 and 2011 (id. at pp. 9-12).        
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It's completely not appropriate and would—I would never recommend a class like 
that or a school like that for a child like [the student].9 

(Tr. pp. 565-66).   
 
 Elsewhere in testimony the private psychologist stated that because the program provided 
to the student during the 2009-10 school year did not address the "areas that are consistent with a 
child on the  autistic spectrum" and could not address the student' s anxiety and vulnerability, it 
was a "setup for regression" with the result that the student "withdrew more into herself" (Tr. pp. 
572-73).  With regard to the student's perception that she was bullied by other students while she 
attended New Life, the private psychologist opined that, "real or perceived it doesn’t matter. This 
is part of [the student's] internal life" (Tr. p. 574).     
  
 In light of the above, I find that the hearing record demonstrates that the student declined 
socially and emotionally during the 2009-10 school  year and that the decline was caused by the 
failure of the Septem ber 2009 IEP, and the setti ng in which it was im plemented, to address the 
student's social/emotional needs.   
 
 The record is less clear on the student' s academ ic progress during the 2009-10 school 
year.  The parent points to, among other things, declining or stagnating skills in reading and math 
as shown by grade equivalency results in academic testing conducted before the commencement 
of the 2009-10 school year, and testing conducte d in February 2010 during the 2009-10 school 
year, the result of which were available to the April 2010 CSE (compare Parent Exs. H at p. 3; M 
at p. 7 with Parent Ex. T at p. 2; Dist. Ex. 3 at p. 3).  The district, meanwhile, asserts that 
testimony from New Life's assistant principal and the student's report card demonstrate academic 
progress (Tr. pp. 193-99, 197-205, 209-13; Dist. Ex. 5).  I find that the hearing record does not 
contain clear evidence of academ ic progres s or  decline, however th e hearing record does  
demonstrate that the student' s prim ary needs we re linguistic, and social/em otional, stemm ing 
from her autism.10   
 

                                                 
9 The IHO dis counted t he parent' s claim  that it was in appropriate to place the stude nt in a classroom  that 
contained seven of twelve students classified with an emotional disturbance during the 2009-10 school year at 
New Life upon the reasoning that the emotional disturbance classification was by no means a determination that 
a student is a behavior problem or h ad "violent tendencies" (IHO Decision at  pp. 23-24; see Tr. pp. 747-48).  
However, the IHO appeared to overlooked the evidence in the hearing record that several of the student's in the 
2009-10 classroom did have aggressive or violent behaviors, including verbally and physically assaulting peers 
and a dults (se e Parent  E x. RR at  pp. 3- 4; II at  pp . 3- 4; ZZ at  pp. 3 -4).  Si milar evi dence i s at tached t o t he 
Petition as additional evidence which I find is not required for this determination, although the district does not 
object to it (see Pet. Ex s. AAA at pp . 3-5; BBB at p p. 5; CCC at p p. 3-4; see 8  NYCRR 279.10[b]; see, e.g.,  
Application of th e Dep 't o f Educ., Appeal No . 12-103).  Th e evidence in  th e hearing reco rd si gnificantly 
bolsters t he pr ivate psy chologist's descri ption of t he set ting e xperienced by  t he st udent du ring t he 2009-10 
school year.    
   
10 For example, in addition to the private psychologist's conclusions about the student's primary needs set forth 
above, a district school psychologist, in a psychoeducational evaluation conducted prior to the start of the 2009-
10 school year, recommended that "the student may benefit most from a setting that addresses her language and 
processing difficulties" (Parent Ex. M at pp. 5-6).   
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 A comparison of the Septem ber 2009 and Ap ril 2010 IEPs reveals num erous changes in 
the des cription of the student' s acad emic perfor mance, social em otional perform ance, speech 
performance and learning characte ristics, health and physical development (compare Parent Ex. 
H at pp. 3-5 with Dist. Ex. 3 at pp. 3-6). 11  However the two  IEPs are nearly identical in ever y 
other way, including : th e sam e student-to-teach er ratio, th e sam e am ount and type of related 
services, an d goals and objectiv es targe ting th e sam e skills to be implem ented in the sam e 
nonpublic school (com pare Parent Ex. H with Di st. Ex. 3).  More specifically, both IEPs 
recommended a 12:1+1 staffing ratio in a special cla ss (Parent Ex. H at p. 1; Dist Ex. 3 at p. 1).  
Both IEPs recomm ended a State-approved nonpublic  school (id.).  Both IEPs recomm ended 
special education transportation (id.).  Both IEPs  recommended related services in the for m of 
occupational therapy, ph ysical th erapy, speech -language therapy, and  counseling,  at th e sam e 
frequency, duration, and student-teacher ratio (P arent Ex. H at p. 16; Dist Ex. 3 at p. 13).  W ith 
the exception of adding a goal to address anxi ety, both IE Ps contained goals and objectives 
targeting the same skills, often with identical wording (Parent Ex. H at pp. 6-13; Dist Ex. 3 at pp. 
7-10).  Both IEPs rejected placi ng the student in other special education programs for the sam e 
reasons (Parent Ex. H at p. 15; Dist Ex. 3 at p. 12).  And the district recommended that both IEPs 
be implemented at New Life (Parent Exs. Q; W).      
 
 The April 2010 IEP essentially  is a copy of the IEP which failed to produce progress in 
the student's primary area of need in the prior school year.  I find that the April 2010 IEP was not 
reasonably calculated to prom ote progress and not regression, and fa iled to offer the student a 
FAPE for the 2010-11 school year.          
 
   b. Implementation of the April 2010 IEP 
 
 In addition to finding that the April 2010 IEP failed to offer the student a FAPE, I also 
find that the IEP was not properly implemented at New Life during the 2010-11 School year. 
 
 A party must establish more than  a de m inimis failure to implem ent all e lements of the 
IEP, and instead must demonstrate that the school board or other authorities failed to i mplement 
substantial or significant provisions of the IE P (Houston Independent S chool District v. Bobby 
R., 200 F.3d 341 at 349 [5th Cir. 2000]; see also Fi sher v. Stafford Township Bd. of Educ., 289 
Fed. App' x 520, 524 [3d Cir. Aug.  14, 2008]; Couture v. Bd. of  Educ. of Albuquerque Pub. 
Schs., 535 F.3d 1243 [10th Cir. 2008]; Neosho R-V Sch. Dist. v. Clark, 315 F.3d 1022, 1027 n.3 
[8th Cir. 2003]).  Accordingly, in reviewing fail ure to implement claims under the IDEA, courts 
have held that it must be ascertained whether the aspects of the IEP that were not followed were 
substantial, or in othe r words, "material" (A.P. v. Woodstock Bd. of Educ., 379 Fed. App' x 202,  
205 [2d Cir. March 23, 2010]; see Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811 [9th Cir. 2007] 
[holding that a material failure occurs when there is more than a minor discrepancy between the 
services a school provides to a disabled student and the services required by the student' s IEP]; 
see also Catalan v. Dist. of Colum bia, 478 F. Supp. 2d 73 (D.D.C. 2007) [holding that where a 
student m issed a ' handful' of speech-langu age therapy sessions as a result of the therap ist's 

                                                 
11 The April 2010 IEP contained a BIP, while the September 2009 IEP did not (see Dist Ex. 3 at. p. 15).  Given 
that the record is replete with evidence that the student did not display any behavior problems, it is unclear why 
this BIP was added, perhaps because the assistant principal at New Life tes tified that every student at New Life 
is recommended to have a BIP (Tr. p. 233; see, e.g., Dist. Ex. 3 at pp. 3, 12). 
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absence or due to the student' s fatigue, nevertheless, the stude nt received consistent speech-
language therapy in accord ance with his IEP, and the distri ct's failure to follow the IEP was 
excusable under the circum stances and did not am ount to a failure to im plement the student' s 
program]). 
      
 I find that the district  failed to implement two material aspects of the April 2010 IEP and 
that these failures were not de minimis.   
 
 First, the district failed to properly group the student for instructional purposes.   Students 
with disabilities placed together for purposes of special educati on must be grouped by sim ilarity 
of individual needs (8 N YCRR 200.6[a][3]).  Pertin ent to this m atter, the range of academ ic or 
educational achievement of such students shall be limited to assure that instruction provides each 
student appropriate opport unities to achieve his or her annu al goals (8 NYCRR 200.6[a][3][i]). 
The learning characteristics of students in the gr oup shall be sufficiently sim ilar to assure that 
this range of academ ic or edu cational achievem ent is at leas t m aintained, an d, the so cial 
development of each student shall be considered prior to placement in any instructional group to 
assure th at the social interaction within the grou p is beneficial to each student, contributes to 
each student's social growth and maturity, and does not consistently interfere with the instruction 
being provided (id.; 8 NYCRR 200.6[a][3][ii]).   
 
 Here, the individual needs of the students in the student's class during the 2010-11 school 
year were so dissimilar that the instructional group was a detriment to the student, it contributed 
to the student's social decline, and it consistently interfered with the instruction being provided.   
 
 The studen t was placed  in a class room that co ntained at least sev en s tudents clas sified 
with an emotional disturbance of twelve in the 2010-11 classr oom at New Life (see Tr. pp. 746-
48; Parent Ex. Y at pp. 1-3).  The IE Ps of several of the student's in the 2010-11 classroom have 
been admitted into the hearing record and demonstrate that these particular students had frequent 
disruptive behaviors that would interfere with instruc tion incl uding aggressive or violent 
behaviors, such as verbally an d physically assaulting peers and adults (see Parent E x. GG at pp. 
3-4; OOO a t pp. 3-5, 14).  Sim ilar evidence is att ached to the Petition as  additional evidence 
which I find is not required for this determ ination, although the district does  not object to it (see 
Pet. Exs. DDD at pp. 3 -5; EEE at pp. 4-7; FFF at pp. 3-4; see 8 NYCRR 279.10 [b]; see, e.g.,  
Application of the Dep't of Educ., Appeal No. 12-103).   
 
 As described elsewhere in this decision, th e student's social/emotional profile and needs 
were completely different from  her classm ates at New Life.  The April 2010 IEP describes the 
student as f ocused, coo perative, sh y, quiet,  th at she keeps to herself and only interacts in 
classroom lessons when called upon does not displa y any behavior problems (Parent Ex. 3 at pp. 
3, 12; see T r. p. 373).  The IEP also describes the student as "sweet", a nd as having difficulties 
communicating with adults and peers, suffering  from anxiety that hinders comm unication, and 
dedicated to her schoolwork (id. at p. 5).  The failure to properly group the student for 
instructional purposes contributed to the student's continuing social and emotional decline during 
the 2010-11 school year as set forth below.  
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 Second, the district failed to properly implement the student' s special education 
transportation provided for in the April 2010 IEP  (Parent Ex. 3 at  p. 1).  The IDEA specifically 
includes transportation, as well as any m odifications or accommodations necessary in order to  
assist a student to benefit from  his or her special  education, in its def inition of related services 
(20 U.S.C. § 1401[26];  see 34 CFR 300.34[a ], [c][16]).   In addition, State law defines special 
education as "specially designed instruction . . . and transportati on, provided at no cost to the 
parents to m eet the unique needs of a child with a disability," and require s school districts to 
provide disabled students with "suitable transpor tation to and from special classes or program s" 
(Educ. Law §§ 4401[1]; 4402[4][a]; see E duc. Law § 4401[2]; 8 NYCRR 200.1[ww]).  
Transportation as a related service can include travel to and from  school and between schools;  
travel in and around school buildings; and special ized equipm ent such as special or adapted 
buses, lifts, and ramps (34 CFR 300.34[c][16]).  Specialized transportation must be included on a 
student's IEP if required to assi st the student to benefit from special education, a determ ination 
which must be made on a case-by-case basis by the CSE (Irving Independent Sch. Dist. v. Tatro, 
468 U.S. 883, 891-94 [1984]; Dist. of Colum bia v. Ramirez, 377 F. Supp. 2d 63 [D.D.C. 2005]; 
Application of  a Child  with a  Disability, Appeal N o. 03-053; see Transpor tation, 71 Fed. Reg. 
46576 [Aug. 14, 2006]; "Questions and Answers on Serving Children w ith Disabilities Eligible 
for Transportation," 53 IDELR 268 [OSERS 200 9]; Letter to  Hamilton, 25 IDELR 520 [OSEP 
1996]; Letter to Anonymous, 23 IDELR 832 [OSEP 1995]; Letter to Sm ith, 23 IDELR 344 
[OSEP 1995]).  If a  CSE determ ines that a student with a disability requires transportation as a 
related service in o rder to rece ive a FAPE, the district m ust ensure that the studen t receives the 
necessary transportation at public expense (Transportation, 71 Fed. Reg. 46,576 [Aug. 14, 2006]; 
see 8 NYCRR 200.1[ww]).  Safety procedures for tr ansporting students are primarily determined 
by state law and local policy (see Letter to McKaig, 211 IDELR 161 [OSEP 1980]). 
 
 Here, there is no dispute that the student required special education transportation, and 
the service was included on the student' s April 2010 IEP (Dist. Ex. 3 at p. 1).  The parent' s 
testimony on this topic, which is essentially unrefuted, indicates that "after the Christm as 
vacation" in  January 20 11 during th e 2010-11 school year, the studen t's bus failed to arriv e to 
pick up the student in the m orning two to thre e times per week (Tr. pp. 659-60).  The parent  
called the school and called "OPT" when this occu rred, and infor med OPT that the student had 
been ready to board the bus at the appropriate tim e but the bus had never arrived (Tr. p. 660).  
On some of these occasions the parent was able to get the student to school herself, but other 
days she could not (id.).  The parent' s complaints to the school are co rroborated by the school 
social worker at New Life during the 2010-11 school year (see Tr. pp. 302-04).  According to the 
parent, she rem oved the student from Ne w Life  in March 2011 and began to hom e-school the 
student because bullying in the school m ade the student too afraid to attend, and that the "bus 
situation" contributed to her decision to remove the student from the school (Tr. pp. 669-70).     
 
   c. Social/Emotional Needs During the 2010-11 School Year  
 
 The hearing record establishes  that the s tudent's social/emotional functioning continued 
to stagnate and decline during the 2010-11 school year.  Accordi ng to the parent, she was under 
the impression that the CSE did not intend to recommend that the student attend New Life during 
the 2010-11 school year because, in her view, she had expresse d her interest in having the 
student attend a different school, and the CSE di d not discuss New Life at the April 2010 CSE 
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meeting (Tr. pp. 638-39, 643-45).  The parent tes tified that she was also under the impression 
that a different school with a different staff had been recomm ended for the 2010-11 school year, 
and was surprised to fin d that it was the sam e school with the same staff, because New Life had 
moved to a different building with a different address prior to September 2010 (Tr. pp. 187, 645-
47; see Parent Exs. W ; Q).  On the first day the student at tended New Life during the 2010-11 
school year she refused to enter her assigned classroom because it contained most of the students 
who had been in her classroom  during the 2009-10 school year, and, according to the parent, the 
student told her she was afraid those stude nts would "bother" her again (Tr. pp. 646-47). 12  This 
testimony was corroborated by New Life 's school social worker (Tr. p. 293).  The parent 
promptly asked for a transfer to a different school, but was told she would have to speak to the 
principal who was unavailable (Tr. pp. 647-48).   
 
 In any event, the staff at New Life recognized the student's "high levels of social anxiety" 
and allowed the student to choose a different cl ass with different stud ents and the student 
attended New Life until rem oved by the parent  in March 2011 (Tr. pp. 293-95; 669-70).  The 
school social worker testified th at the strategies used to enc ourage the student to communicate  
with peers and interact in groups were ineffective and the student "typically made it clear that 
she didn't want to participate through her facial language or sometimes she'd be able to shake her 
head no, and then other times through written communication she would indicate that she did not 
want to participate" (T r. pp. 298-99).  The social  worker testified that the student' s selective 
mutism was a for m of s ocial phobia and that th e student struggled with this phobia during the 
2010-11 school year (Tr. p. 310).  She also testified that she did not  believe the student withdrew 
further socially during the 2010-11 school year and stated that, "I believe she was actually taking 
positive steps towards being able to communicate her needs with staff members as well as during 
counseling sessions" and gave a few exam ples (Tr. pp. 310-11).  However, the school social 
worker's group counseling notes for the 2010-11 school year reflect that despite her best efforts, 
there was a general decline in th e student's ability to communicate and further social withdrawal 
(Dist. Ex. 7 at pp. 1-6).  For example, the group counseling notes refl ect that the student 
remained non-verbal and refused or avoided m eeting with a peer presen t in every counseling 
session during the 2010-11 school year (id.).  In the beginning of the school year the student 
expressed "anger at school and a desire to leave" and "anger at school and feelings of distrust" in 
writing (id. at pp. 1-2).  In the fi rst half of the school year the student typically was  willing to 
communicate in writing during counse ling sessions, but the n otes reflect starting in la te January 
2011 and continuing through the final six counse ling session the student attended she did not 
communicate at all, either verbally or in writing (id. at pp. 4-6).          
 
 According to the s tudent's classroom teacher during the 2010-11 school year, the student 
was "very, very shy" and would "keep to hersel f in the back of the room " (Tr. p. 373).  The 
teacher testified that the student ate lunch alone in a separate room  because "she didn't like to sit  
in the cafeteria" (Tr. p. 377).  She testified that the student did not communicate or socialize with 
peers, and had no peer f riends, but m ade progress in com municating in writing to staff (Tr. p. 

                                                 
12 The district contends that "any progress" the student made with her communication skills during the 2009-10 
school year was lost during summ er 2010 because the  stud ent did not attend the  summer portion of he r 
recommended 12-month sc hool y ear for t he 2 010-11 sc hool y ear ( Answer ¶ 2 0-21).  I di sagree wi th t he 
district's co ntention on th is point b ecause I find , as set forth abo ve, that th e stu dent's co mmunication sk ills 
declined during the 2009-10 school year. 
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384, 403).  She testified that there were no other autistic or selectively mute students in the class, 
that group instruction "just wasn' t working" and that the student responded well when she would 
work with the student one-to-one (T r. p. 391-92 ; 405-06).  She testified that the student would 
hand her notes "once or twice a month" describing what was bothering her or why she was sad or 
upset (Tr. p. 384, 417).  In those no tes the student would tell the teach er that she "hated" school 
and the other students and wanted to go hom e but often would not be more specific (Tr. pp. 400-
01). 
 
 The parent testified that the student continue d to regress socially and emotionally during 
the 2010-11 school year in that she becam e aggressive at home, began to have tem per tantrums, 
and that her pseudo seizures persisted (Tr.  pp. 662-63).  Although there is m uch conflicting 
testimony regarding bullying of the student during the 2010-11 school year, there is accord in the 
hearing record that the student complained to her m other about a variety of incidents that she  
perceived as bullying, and that th e parent co mmunicated in writing and in pers on with the 
classroom teacher regarding a handful of incidents (see Tr. pp. 402, 409-11, 653-54). 
 
 Lastly, the April 2010 IEP and the April 2011 IEP both contain the sam e description of 
the student's speech performance and learning characteristics, including using the same examples 
indicating progress was made (i.e. playing games with staff and peers, smiling and laughing with 
staff and peers) (com pare Dist. Ex. 1 at p. 4 with  Dist. Ex. 3 at p. 4).  Describing a student' s 
speech performance as identical from one April to the next does not demonstrate progress.               
 
 The failures to p roperly implement the Ap ril 2010 IEP at N ew Life during the 2010-11 
school year, com bined with the student' s con tinuing social/em otional decline and lack of 
progress during the school year, lead me to conclude that the district failed to provide the student 
a FAPE during the 2010-11 school year.  Accordi ngly, the parent' s request for compensatory 
education must be considered.     
 
  2. Compensatory Education 
 
 Compensatory educa tion is an equ itable rem edy that is tailo red to m eet the unique  
circumstances of each  case (W enger v. Cana stota, 97 9 F. Supp. 147 [N.D.N.Y. 1997] ).  
Compensatory education may be awarded to a st udent with a disability who no longer m eets the 
eligibility criteria for r eceiving instruction under the IDEA (see 20 U.S.C. §§ 1401[3], 
1412[a][1][B]; Educ. Law §§ 3202[1], 4401[1], 4402[5]).  In New York State, a student who is 
otherwise eligible as a student with a disability, may continue to obtain services under the IDEA 
until he or she receives either a lo cal or Regents high school diplom a (34 CFR 300.102[a][3][i];  
8 NYCRR 100.5[b][7][iii]), or until the conclusio n of the ten-month school year in which he o r 
she turns age 21 (Educ. Law §§ 3202[1], 4401[1], 4402[5][b];13 8 NYCRR 100.9[e ], 200.1[zz]; 
see 34 CFR 300.102[a][1], [a][3][ii]).  W ithin the Second Circuit, com pensatory education has 
been awarded to students who are ineligible by reason of  age or graduation if there has been a  
gross violation of the IDEA resulting in the denial of, or exclusion from, educational services for 

                                                 
13 If a st udent with a d isability wh o reaches ag e 21 during th e period co mmencing July 1 st an d endin g on 
August 31st and if he or she is otherwise eligible, the student shall be entitled to continue in a July and August 
program until August 31st or u ntil the termination of the summer program, whichever shall first o ccur (Educ. 
Law § 4402[5][a]). 
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a substantial period of tim e (see Somoza v. Ne w York City Dep' t of Educ., 538 F.3d 106, 109 
n.2, 113 n.6 [2d Cir. 2008]; Mrs. C. v. W heaton, 916 F.2d 69 [2d Cir. 1990]; Cosgrove v. Bd. of 
Educ., 175 F. Supp. 2d 375, 387 [ N.D.N.Y. 2001]; Application of a Child with a Disability, 
Appeal No. 03-078 [awarding tw o years of instruc tion after expiration of IDEA eligibility as  
compensatory education]). 
 
 Compensatory education  relief m ay also be awarded to a student w ith a disab ility who 
remains eligible for instruction under the IDEA (see 20 U.S. C. §§ 1401[3], 1412[a][1][B]; Educ. 
Law §§ 3202[1], 4401[1], 4402[5]).  Within the Second Circuit, compensatory education relief in 
the form of supplemental special education or related services has been awarded to such students 
if there has been a denial of a FAPE (see Ne wington, 546 F.3d at 123 [sta ting that "[t]he IDEA 
allows a hearing officer to fashion an appropriate  remedy, and . . . com pensatory education is an 
available option under the Act to make up for deni al of a [FAPE]"]; Student X. v. New Yor k 
City Dep' t of Educ., 2008 W L 4890440, at *23 [E.D.N.Y. Oct. 30, 2008] [finding that 
compensatory education m ay be awa rded to stud ents under the age of twenty-one]).  Likewise, 
SROs have awarded com pensatory "addition al se rvices" to students  who rem ain eligib le to  
attend school and have been denied  appropriate services, if such deprivation of instruction could 
be remedied through the provis ion of additional se rvices before the s tudent becomes ineligible 
for instruction by reason of age or gradua tion (Bd. of Educ. v. Munoz, 16 A.D.3d 1142 [4t h 
Dep't 2005] [finding it proper for an SRO to order a school district to provide "make-up services" 
to a student upon the school district' s failure to pr ovide those educational services to the student 
during home instruction]; Application of a Student with a Disability, Appeal No. 09-111 [adding 
summer reading ins truction to an a dditional s ervices award ]; Application of  the Bd. of  Educ., 
Appeal No. 09-054 [awarding ad ditional instruct ional services  to re medy a deprivation of 
instruction]; Application of a Student with a Disability, Appeal No. 09-044 [awarding "make-up" 
counseling services to remedy the deprivation of such services]; Application of a Student with a 
Disability, Appeal No. 09-035 [a warding 1:1 reading instruction as com pensation for a  
deprivation of a FAPE]; Application of a St udent with a Disabili ty, Appeal No. 08-072 
[awarding after school and summ er reading instruction as com pensatory services to rem edy a 
denial of a FAPE]; Application of the Bd. of Educ., Appeal No. 08-060 [upholding additional 
services awards of physical therapy and speech-language therapy]; Application of a Student with 
a Disability, Appeal No. 08-035 [awarding ten months of hom e instruction services as 
compensatory services];  Application of the B d. of Educ., Appeal No. 06-074; Application of a 
Child with a Disability, Appeal No. 05-041; Application of a Child with a Disability, Appeal No. 
04-054). 
 
 The purpose of an award of additional servic es is to provide an appropriate remedy for a 
denial of a FAPE (see E.M., 758 F.3d at  451; Newington, 546 F.3d at 123 [holding that 
compensatory education is a rem edy designed to "make up for" a den ial of a FAPE]; see als o 
Reid v. Dist. of Columbia, 401 F.3d 516, 524 [D.C. Cir. 2005] [holding that, in fashioning an 
appropriate com pensatory education rem edy, "the  inquiry m ust be fact-specif ic, and to 
accomplish IDEA's purposes, th e u ltimate award must be reasonably  calculated to  provide the 
educational benefits that likely would have accrued from  special  education services the school 
district should have supplied in the first place"]; Parents of Student W. v. Puyallup Sch. Dist., 31 
F.3d 1489, 1497 [9th Cir. 1994] [holding that "(a)ppropriate relief is  relief designed to ensure 
that the student is app ropriately educated within the meaning of the IDEA"] ; Application of the 
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Dep't of Educ., Appeal No. 11-075;  Application of a Student with  a Disability, Appeal No. 10-
052).  Accordingly, an award of additional servic es should aim  to place the student in the 
position he or she would have been in had the district complied with its obligations under the 
IDEA (see Newington, 546 F.3d at 123 [holding that compensatory education awards should be 
designed so as to "appropriately address[] the problems with the IEP"]; S.A. v. Ne w York City 
Dep't of Educ., 2014 WL 1311761, at *7 [E.D.N.Y. Ma r. 30. 2014] [noting that compensatory 
education "serves to compensate  a student who was actually e ducated under an inadequate IEP 
and to catch-up the student to wher e he [or she] should have been absent the denial of a FAPE"] 
[internal quotations and citation omitted]; see also Draper v. Atlanta Indep. Sch. Sys., 518 F.3d 
1275, 1289 [11th Cir. 2008] [holding that "(c)ompensatory awards should place children in the 
position they would have been in but for the vi olation of the Act"]; B d. of Educ. v. L.M., 478 
F.3d 307, 316 [6th Cir. 2007] [holdi ng that "a flexible approach, rather than a rote hour-by-hour 
compensation award, is m ore likely to ad dress [the student' s] educational problems 
successfully"]; Reid, 401 F.3d at 51 8 [holding that compensatory education is a "rep lacement of 
educational services th e child shou ld have recei ved in the first place" and that co mpensatory 
education awards "should aim to place dis abled children in the sam e position they would have  
occupied but for the school di strict's violations of IDEA"] ; Puyallup, 31 F.3d at 1497 [finding 
"[t]here is no obligation to provide a day-for-day compensation for time missed"]; Application of 
a Student with a Disability, A ppeal No. 13-168; Application of the Dep't of Educ., Appeal No. 
12-135; Application of the Dep' t of Educ., Appeal No. 11-132; App lication of a Student with a 
Disability, Appeal No. 11-091). 
 
 In her due process com plaint notice, a nd on appeal, the parent requests 1000 hours of 
tutoring as compensatory services to remedy the district's failure to offer a FAPE for the 2010-11 
and 2011-12 school years.  However, there is a dearth of information in the parent's pleadings as 
well as in the hearing record as to how the re quested relief  would be r easonably calculated to 
provide the educational benefits that likely woul d have accrued from  special education services  
the school district should have supplied in the firs t place.  Nonetheless, and in the interest of 
judicial economy, I will di rect the d istrict to provide additional services as se t forth below.  As  
the parties have prepared no argument with respect to developing an additional services award, a 
quantitative approach will be used rather than a qualitative approach (see, e.g. Application of the 
Bd. of Educ., Appeal No. 14-013).   
 
 I note that although the parent requests additi onal services to rem edy a denial of FAPE 
during both the 2010-11 and 2011-12 school years,  during the 2011-12 school year the student 
attend an appropriate private unila teral program, as set forth be low, and suffered no educational 
detriment to remedy.  Confining this determ ination to the district's failure to provide the student 
with a FAP E during the 2010-11 sc hool year, I note that although  the principa l deprivation 
suffered that school year was in the social/em otional realm, the parent s eeks additional services 
in the form of 1:1 tutoring, ra ther then, for example, counse ling (see Tr. pp. 574-75).  I have 
found above that the student was not suitably gro uped for instruction while in attendance at Ne w 
Life during the 2010-11 school year, and the private psychologist identified through his 
evaluations some specific academ ic skills (m ath and spelling) that ind icated a lack  of progress 
over time based upon his review of testing co nducted in 2009, 2011, and 2012 (id.; Parent Ex. 
BB at pp. 7, 9-12).  The student' s special education teacher at New Life testified th at the student 
responded well to 1:1 instruction (Tr. pp. 391-92).  Accordingly, I will award two hours of 1: 1 
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tutoring add itional serv ices for each day th e student atten ded New Life during  the 2010-11  
school year.   Because the district failed to fully im plement the studen t's special educatio n 
transportation during F ebruary 2011, I will awar d tutoring services for every school day during 
that month.  A review of the student' s atte ndance card for the 2010-11 sc hool year using this 
calculation results in a total of 67 days durin g the 2010-11 school year (see Dist. Ex. 9).  
Accordingly I will award 134 hours  of addition al se rvices in the form  of 1:1 tuto ring, to b e 
provided by a certified special education teacher, which shall be used by the student within two 
years of the date of this decision, unless the parties otherwise agree.14                 
 
 B. 2011-12 School Year 
 
  1. April 2011 IEP 
 
 I am  cogni zant of the fact that the student' s grades and the results of som e of the 
evaluations of academ ic achievem ent indicate th at the stud ent m ay have progress ed in som e 
academic skills  and declined in  others during the time she was educated under the Septem ber 
2009 and April 2010 IEPs, potentially weighing in favor of a finding that a similar IEP would be 
reasonably calcu lated to confer ed ucational b enefit.  However, the h earing reco rd as a  whole  
indicates that the student' s primary needs were  linguistic, and social/e motional, stemming from 
her autism .  The record dem onstrates lack of  progress and som e significant decline in those 
domains under the September 2009 and April 2010 IEPs, as set forth in detail above, such that I 
cannot find that a sim ilar IEP containing the sam e student-to-teacher ratio, the sam e amount and 
type of related services, and the sam e goals and objectives to be implem ented in the same 
nonpublic school would be an appropriate recom mended program for this student.  Therefore, I 
find that the April 2011  IEP failed to offer the st udent a FAPE because it is  not an IEP that is 
likely to produce progress, not regression, it doe s not afford the student with an opportunity 
greater than  m ere triv ial advan cement and is not reaso nably calcu lated to p rovide som e 
meaningful benefit (see Rowley, 458 U.S. at 192; Cerra, 427 F.3d at 195, T.P., 554 F.3d at 254; 
Newington, 546 F.3d at 118-19; Mrs.  B. v. Milford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]). 
 
  2. Unilateral Placement 
 
 A private school placement m ust be "proper und er the Act" (Carter, 510  U.S. at 12,  15; 
Burlington, 471 U.S. at 370), i.e., the private sc hool offered an educational program which m et 
the student's special education needs (see Gagliardo, 489 F.3d at 112, 11 5; Walczak, 142 F.3d at 
129; Matrejek, 471 F. S upp. 2d at 419).  A parent' s failure to select a program  approved by the 
State in favor of an unapproved option is not itse lf a bar to reim bursement (Carter, 510 U.S. at  
14).  The private school need not employ certified special education teachers or have its own IEP 
for the student (Carter, 510 U.S.  at 13-14).  Parents seeking re imbursement "bear the burden of  
demonstrating that their private p lacement was appropriate, even if the IEP was inappropriate" 
(Gagliardo, 489 F.3d at 112; see M.S. v. Bd. of Educ., 231 F.3d 96, 104 [2d Cir. 2000]).  
"Subject to certain lim ited exceptions, ' the sam e considerations and crit eria that app ly in 

                                                 
14 As the parent has requested no particular provider for these services, I direct the district to provide the student 
with these services at a time and location to be determined by the parties.  If the district is unwilling or unable to 
provide these services, it shall provide the parent with authorization to obtain these services at district expense. 
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determining whether th e [s]chool [d]istrict' s pl acement is appropriate should be considered  i n 
determining the appropriateness of the parents'  placement'" (Gagliardo, 489 F.3d at 112, quoting 
Frank G. v. Bd. of Educ., 459 F.3d 356, 364 [2d Cir. 2006]; see Rowley, 458 U.S. at 207).  
Parents need not show that the p lacement provides every special service necessary to maximize 
the student's potential (Frank G ., 459 F.3d at 364-65).  W hen determining whether the parents'  
unilateral placement is appropriate,  "[u]ltimately, the issue turns on" w hether that placem ent is 
"reasonably calculated to enable the child to receive educational benefits" (Frank G., 459 F.3d at 
364; see Gagliardo, 489 F.3d at 115; Berger v. Medina City Sch. Dist., 348 F.3d 513, 522 [6th 
Cir. 2003] [stating "evidence of academ ic progress at a private school doe s not itself establish 
that the private p lacement offers adequate an d approp riate education under the IDEA"]).  A 
private placement is only appropr iate if  it provi des education instruc tion specially designed to 
meet the unique needs of a student (20 U. S.C. § 1401[29]; 34 CFR 30 0.39[a][1]; Educ. Law 
§ 4401[1]; 8 NYCRR 200.1[ww]; Ro wley, 458 U.S. at 188-89;  Gagliardo, 489 F.3d at 114-15 
[noting that even though the uni lateral placement provided special  education, the evidence did 
not show that it provided special education servi ces specifically need ed by the student]; Frank  
G., 459 F.3d at 365; Stevens v. New York C ity Dep't of Educ., 2010 WL 1005165, *9 [S.D.N.Y. 
Mar. 18, 2010]).   
 
 The Second  Circu it h as set forth the sta ndard for determining whether parents have 
carried their burden of demonstrating the appropriateness of their unilateral placement. 
 

No one f actor is neces sarily dispos itive in determ ining whether  
parents' unilateral placement is reasonably calculated to enable the 
child to receive educational benefits.  Grades, test scores, and 
regular adv ancement m ay constitute evid ence that a c hild is  
receiving educational benefit, but courts assessing the propriety of 
a unilateral placement consider the to tality of the circumstances in 
determining whether th at placem ent reasonably  serves a child' s 
individual needs.  To qualify for reimbursement under the IDEA, 
parents need not show that a priv ate p lacement furnish es every  
special service necessary to maximize their child's potential.  They 
need only dem onstrate that th e p lacement provides educ ational 
instruction specia lly designed to m eet the unique needs of a 
handicapped child, supported by such services as are necessary to 
permit the child to benefit from instruction. 

 
(Gagliardo, 489 F.3d at 112; quoting Frank G., 459 F.3d at 364-65). 
 
 Although the district asserts th at the parent provided insuffici ent evidence of educational 
benefit by  failing to  provide infor mation re garding curricu lum, teach ing methodolog ies, 
assessment strategies, grouping and progress, I disa gree.  The program  director of the Rebecca 
School testified that the school specialized in w orking with ch ildren with neuro developm ental 
delays in relating and communi cating, which includes children who had received diagnoses of 
autism spectrum disorders (Tr. p. 438).  Student' s in the sch ool were form ed into classes based 
on their age, developm ental profile, verbal ability, sensory proces sing and academic ability (Tr. 
p. 439).  During the 2011-12 school year the student was placed in a classroom with a 5:1+2 ratio 
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(Parent Ex. P at p. 1).  The program  e mployed a DIR m odel to address students'  neuro 
developmental delays in relating and comm unicating (Tr. p. 438).  During the 2011-12 school 
year the stu dent was placed in a classroom  with  five students, one teacher, and two teacher 
assistant and two individual parap rofessionals four teacher assistants (Tr. pp. 450-51).  The aim 
was to assist the studen t with her social/em otional needs an d to create "an environ ment where 
she felt safe, and we could help  reduce her anxiety.  So, w e looked at a classroom  where the 
students would be less dem anding and sort of less threatening to her" (Tr. p. 450).  The student 
received related services of speech-language therapy, OT, and m usic therapy (Tr. pp. 439, 45 2; 
Parent Ex.  P at pp.  5-8).  The Rebecca Sch ool had ex perience in  educating student' s with 
selective mutism, having taught four  other selectively mute students in prior school years (Tr. p. 
466).  Initially upon entering the school the focus was on reduci ng the student' s anxiety and 
building trusting relationships, rather than academics, in an effort to address her selective mutism 
(Tr. pp. 456-58).  The hearing record shows that during the 2011-12 school year, Rebecca School 
staff addressed the student's identified social/emotional and speech-language needs as well as in  
academic areas, including literacy, mathematics, science, and social studies (Tr. p. 448-50, 462-
66; Parent Ex. P at p. 4-4, 9-11).  
 
 With respect to the student's progress at the Rebecca School, a finding of progress is not 
required for a determ ination that a student' s unila teral p lacement is adequate (Sca rsdale Union 
Free Sch. Dist. v. R.C. 2013 W L 563377, at 9-10 [S.D .N.Y. Feb. 4, 2013] [noting that evidenc e 
of academ ic progres s is not d ispositive in d etermining whether a unila teral p lacement is 
appropriate]; see M.B. v. Mini sink Valley Cent. Sch. Dist., 523 Fe d. App'x 76, 78 [2d Cir. Mar. 
29, 2013]; D.D-S. v. Southold Union Free Sch. Di st., 506 Fed. App' x 80, 81 [2d Cir. Dec. 26, 
2012]; Omidian v. Bd. of Educ., 2009 W L 904077, at *22-*23 [N.D.N.Y. Mar. 31, 2009]; see 
also Frank G., 459 F.3d at 364).   However, a finding of progress is, ne vertheless, a relevant 
factor to be considered (Gag liardo, 489 F.3d at 115, citing B erger, 348 F.3d at 522 and Rafferty 
v. Cranston Pub. Sch. Comm ., 315 F.3d 21, 26-27 [1st Cir.  2002]).  But in an any event, in this 
instance, the 2011-12 Rebecca Schoo l progress reports entered into  the h earing record estab lish 
that the student's program was specially d esigned to meet her unique needs and established that 
she made progress during the 2011-12 school year (P arent Exs. P; AA;  see also Tr. pp. 468-70).  
In relation to her social em otional/needs the most notable examples of progress during the 2011-
12 school year are the fact that the student becam e very com fortable relating with one of her 
teacher assistants, and b egan to relate closely to one of her classroom  peers by seeking out her  
presence and eating lunch with her (Tr. pp. 458 -60; 461-62).  After Decem ber 2011 the student 
began to participate in group activ ities and interact with classr oom peers including at m orning 
meeting, group music and art, and to participate in group com munity walks (Parent Ex. AA at p. 
9).  Although verbal comm unication rem ained a ch allenge, the student' s gestural and written 
communication using a white board i mproved and, at the end of the school year the student 
vocalized to her speech-language therapist on one occasion (Tr. p. 505-08).       
 
 Based on the foregoing, the ev idence in the hearing record  supports a f inding that the 
parent met her burden to establish that the Reb ecca School provided the st udent with instruction 
and services specially designed to meet her unique needs. 
 
  3. Equitable Considerations 
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 The final criterion for a reimbursement award is that the parents' claim must be supported 
by equitable considerations.  Equitable considera tions are relevant to fashioning relief under the 
IDEA (Burlington, 471 U.S. at 374; R.E., 694 F.3d at 185, 194; M.C. v. Voluntown Bd. of 
Educ., 226 F.3d 60, 68 [2d Cir. 2000]; see Carter , 510 U.S. at 16 ["Courts fashioning 
discretionary equitable relief under IDEA m ust consider all relevant factors, including the 
appropriate and reasonable level of reimbursement that should be required.  Total reimbursement 
will not be  appropr iate if  the cou rt de termines tha t the  cost of  the  priva te ed ucation was  
unreasonable"]).  The IDEA also provides that re imbursement may be reduced or denied when 
parents fail to challenge the appropriateness of an IEP in a timely manner, fail to make their child 
available for evaluation by the di strict, or upon a finding of unreas onableness with respect to the 
actions taken by the parents (20 U. S.C. § 1412[a][10][C][iii]; 34 CFR 300.148[d]; see S.W . v. 
New York City Dep' t of Educ., 646 F. Supp. 2d 346, 362-64 [S.D.N.Y. 2009]; Thies v. New 
York City Bd. of Educ., 2008 WL 344728 [S.D .N.Y. Feb. 4, 2008]; M.V. v. S henendehowa 
Cent. Sch. Dist., 2008 WL 53181, at *5 [N.D.N.Y. Jan. 2, 2008]; Bettinger v. New York City 
Bd. of Educ., 2007 W L 4208560, at *4 [S.D.N.Y. Nov. 20, 2007]; Carm el Cent. Sch. Dist. v. 
V.P., 373 F. Supp. 2d 402, 417-18 [S.D.N.Y. 2005], aff'd, 192 Fed. App'x 62, 2006 WL 2335140 
[2d Cir. Aug. 9, 2006];  W erner v. Clarkstown Cent. Sch. Di st., 363 F. Supp. 2d 656, 660-61 
[S.D.N.Y. 2005]; see also Voluntown, 226 F.3d at 69 n.9; W olfe v. Taconic Hills Cent. Sch. 
Dist., 167 F. Supp. 2d 530, 533 [N.D.N.Y. 2001]). 
 
 The district asserts that tuition reimbursement should be denied in its entirety because the 
parent failed to provide the district with wr itten notice that sh e was rejec ting the reco mmended 
program for the 2011-12 school year.  The parent' s exhibit list identifies Parent E xhibit EE as a 
"10-day notice letter" dated A ugust 26, 2011.  This exhibit was di scussed during the im partial 
hearing (Tr. pp. 764-65).  It is cl ear from the hearing record that  Exhibit EE was a letter written 
by an advocate dated August, 26, 2011 that provided the district with noti ce that the parent was 
placing the student in th e Rebecca School, however, possibly as an oversight the letter was not 
entered into evidence (id.).  Although proper notice was not conclusively established, I decline to 
reduce or deny tuition reimbursement on this basis.   
 
 C. Relief—Direct Funding         
 
 I now turn to the distr ict's argument that the parent has not established that she is entitled 
to direct p ayment of tuition to  the Rebecca School.  Specifically, the district argu es that th e 
parent provided no evidence regarding the financial st atus of the student's father or his ability or 
inability to pay the tuition and th at the parent has not es tablished that she is legally obliga ted to 
pay private tuition.  The parent, on the other hand, claim s that she was entitled to direct funding 
because she as contractually ob ligated to p ay tuition to Rebecca and  was without the financial 
means to do so.   
 
 With regard to fashioning equitable relie f, one court has addressed whether it is 
appropriate under the IDEA to order a school district to make retroactive tuition payment directly 
to a private school where: (1) a st udent with disabilities has been denied a FAPE; (2) the student 
has been en rolled in an  appropriate private sch ool; and (3)  the equ ities favor an award of the 
costs of p rivate school tuition ; but (4) the parents, due to a lack of finan cial resources, have not 
made tuition payments but are lega lly obligated to do so ( Mr. and M rs. A. v. New York City 
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Dep't of Educ., 769 F. Supp. 2d 403, 406 [S.D.N.Y. 2011] ). The court held that "[ w]here . . . 
parents lack the financial resources to ' front' the costs of private school tuition, and in the rare 
instance where a private school is willing to enroll the student and take the risk that the parents 
will not be able to pay tuition co sts—or will  take years  to do so—parents who  satisfy the 
Burlington factors have a right to retroactive direct tuition payment relief" (Mr. and Mrs. A., 769 
F. Supp. 2d at 428; see also A.R. v. New York  City Dep' t of Educ., 2013 W L 5312537, at *11 
[S.D.N.Y. Sept. 23, 2013]). The Mr. and Mrs. A . Court relied in part on dicta from  earlier cases 
in which sim ilar claims seeking direct retro active paym ent to a private non-approved school 
were asserted (see Connors v. Mills, 34 F. Supp. 2d 795, 805-06 [N.D.N.Y . 1998] [opining that 
such financial disputes should be resolved with in the administrative hear ing process]; see also 
S.W. v. New York City Dep' t of Educ., 646 F. Supp. 2d 346, 358-60 [S.D .N.Y. 2009]). The Mr. 
and Mrs. A. Court held that in fashioning such relief, adm inistrative hearing officers retain the 
discretion to reduce or deny tuitio n funding or  paym ent requests where there is collusio n 
between parents and private schools or where th ere is evidence that the private school has 
artificially inflated its costs (M r. and Mrs. A., 769 F. Supp.2d at 430).  Since the parent selected 
Rebecca as the unilateral placem ent, and her financ ial status is at issu e, the paren t bears the 
burden of production and persuasion with respect  to whether the parent has the financial  
resources to "front" th e costs of  Rebecca and whether sh e is lega lly obligated for the s tudent's 
tuition payments (Application of a Student with a Disability, Appeal No. 12-036; Application of 
a Student with a Disability, A ppeal No. 12-004; Application of the Dep't of Educ., Appeal No. 
11-130; Application of the Dep' t of Educ., Appeal No. 11-106; App lication of a Student with a 
Disability, Appeal No. 11-041). 
 
 In this case, it is undisputed that the parent entered into an enrollment agreement with the 
Rebecca School for the student' s attendance during the 2011-12 school year (see Parent Ex. Z).  
Under the term s of the enrollment contract  and by signing the agreem ent, the parent 
acknowledged her financial obligation for paymen t of the student' s tuition (see Tr. pp. 674-76; 
Parent Ex. Z at p. 2).  In addition, the parent testified that she would be responsible for the tuition 
in the event she was unsuccessful at the im partial hearing (id.).  The parent also testif ied that she 
paid a $1000 deposit to the school with the assist ance of her father and was on a paym ent plan 
(Tr. pp. 675).  Based upon the foregoing, the eviden ce sufficiently supports the conclusion that 
the parent was " legally obligated" to pay the  student's tuition at Rebec ca (Mr. and Mrs. A., 769 
F. Supp. at 406).  
 
 Next, however, a review of th e hearing reco rd indicates  that the parent did not provide 
sufficient evidence regarding whether, due to a l ack of financial resource s, she was financially  
unable to front the costs of the tuition at Rebecca for the 2011-12 school year.  The paren t 
testified that she had injured he r foot and was on disability, her sole source of incom e, but has 
not submitted any evidence regarding the amount of her disability payment or what her expenses 
were in relation to those payments (Tr. pp. 596-97).  Further, and more importantly, although the 
parent testified that she has so le custody of the student the hearing record does not offer any 
information regarding  the f ather's incom e, f inancial resources, or whether the father is  
responsible for and is supporting th e student in this case (Tr. p. 595).  In short, w hen a single 
parent seeks direct funding due to a lack of financial resources , there should be at least some  
minimal testimonial or other evidence showing why the other parent's financial resources, or lack 
thereof, sho uld or shou ld not be considered b efore determ ining that the studen t's placem ent 
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should be directly funded at public expense due to  the parents'  financial circum stances.  Under 
these circumstances, the district is correct that the parent has not met her burden to establish that 
there were insufficient financial resources to "f ront" the student' s tuition costs for the 2011-12 
school year (Mr. and Mrs. A., 769 F. Supp. at 428).  Accordingly, th e parent is awarded relief in 
the form of reimbursement of the costs of the student's tuition at the Rebecca School upon proof 
of paym ent.  However, in view of the fact th at the parent' s only source of incom e is Stat e 
disability, should it become apparent to the district that  resources from the student's father are in 
fact unavailable or unknown through no fault of the parent, I would st rongly en courage the 
district to reconsider its position and reach an  agreement with the parent to directly fund the 
student's tuition costs. 
 
VII. Conclusion 
 
 After a complete and careful review of the record, I reverse IHO's finding that the district 
offered student a FAPE for the 2010-11 and 2011-12 school years, as set fo rth above.  A further 
review of the hearing  record rev eals that Rebecca Sch ool was an appropriate unilateral  
placement for th e s tudent.  Howev er, the p arent has not established  h er en titlement to  direct 
funding of the costs of the student's tuition by the district. 
 
 I have considered the remaining contentions and find it is unnecessary to address them  in 
light of my determinations above. 
 
 THE APPEAL IS SUSTAINED TO THE EXTENT INDICATED. 
 
 IT IS ORDERED  that the IHO's decision dated February 26, 2013 is m odified by 
reversing those portions which found that the district offered the student a FAPE for the 2010-11 
and 2011-12 school years; and 

IT IS FURTHER ORDERED that the dis trict shall prov ide additiona l serv ices to  the  
student in the for m of 134 hours of 1:1 tutoring, to be provide d by a certified special education 
teacher, which shall be used by th e student with in two y ears of th e date of this d ecision, unless 
the parties otherwise agree.   I direct the district to provide the student with these s ervices at a  
time and location to be determined by the parties.  If the district is unwilling or unable to provide 
these serv ices, it sh all provide the parent with aut horization to ob tain these  serv ices a t distr ict 
expense; and  

IT IS FURTHER ORDERED that the district shall reimburse the parent for her deposit 
of $1000 paid to the Rebecca School for the 2011-12 school year; and 

IT IS FURTHER ORDERED that, unless the parties otherwise agree, the district shall 
reimburse the parent for the costs of the student's tuition at Rebecca for the 2011-12 school year 
upon the submission of proof of payment to the district. 

Dated:  Albany, New York _________________________ 
  November 25, 2014 DAVID N. GREENWOOD 
     STATE REVIEW OFFICER 




