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DECISION
I. Introduction

This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law. Petition er (the
district) appeals from a decision of an impartial hearing officer (IHO) which determined that the
educational program and services recomm ended by its Comm ittee on Preschool Special
Education (CPSE) for respondent' s (the pa rent's) daughter for the 2010-11 school year
commenced in an untimely m anner and failed to provide a free educational setting for provision
of the recommended program and services; th at its Comm ittee on Special Education (CSE)
improperly declassified the student for the 2011-12 school year; and that the educational
program and services recommended by its CSE for the student for the 2012-13 school years were
not appropriate. The appeal must be sustained in part.

II. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individualized education program (IEP), which is delegated to a local CSE that
includes, but is not lim  ited to, parents, te  achers, a school psychol ogist, and a district
representative (Educ. Law §  4402;see 20 U.S.C. § 1414[d][1][A]-[B]; 34 CFR 300.320,



300.321; 8 NYCRR 200.3, 200.4[d ][2]). If disputes occur between parents and school districts,
incorporated among the procedural protections is the opportunity to engage in mediation, present
State complaints, and initiate an impartial due pr ocess hearing (20 U.S.C. §§ 1221e-3, 1415[e]-
[f]; Educ. Law § 4404[1]; 34 CFR 300.151-300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[I]).

New York State has implemented a two-tiered system of administrative review to address
disputed m atters between parents and school di  stricts regarding "any m atter relating to the
identification, evaluation or edu cational placement of a stu dent with a disab ility, or a studen t
suspected of having a disability, or the provision of a free appropr iate public education to such
student” (8§ NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an im partial hearing conducted at the local le  vel before an IHO (Educ. Law §  4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type h earing regarding the m atters in
dispute in which the parties have the right to be accompanied and advised by counsel and certain
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at
the hearing that has n ot been dis closed five business days before the hearing; and obtain a
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[51[3][V], [vii], [xii]). The IHO must render and transm it a final written
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[][5])-
A party may seek a specific extension of tim e of the 45-day timeline, which the ITHO m ay grant
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ).
The decision of the THO is binding upon both parties unless appealed (Educ. Law § 4404[1]).

A party aggrieved by the decisi on of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and
orders of the IHO with which th ey disagree and indicate the relief that they would like the SRO
to grant (§ NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross
appeal in an answer (8§ NYCRR 279.5). The SRO conducts an im partial review of the I[HO' s
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re
that the pro cedures at the hearing were consis tent with the requirements of due process; seek
additional evidence if necessary ; and render an inde pendent decision based upon the hearing
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).

II1. Facts and Procedural History

At the time of the impartial hearing, the student was six years old and was classified as a
student with a learning disability who was attending a charter school in the district (Dist. Ex. 33).
In January 2011, the student was referred to the district’s CPSE (Parent Ex. S). After the
completion of multiple evaluations, which included a speech/language evaluation (Dist. Ex. 19),



a psychological evaluation (Dist. Ex. 24), an education evaluation (Dist. Ex. 18), a social history
(Dist. Ex. 20), an occupational therapy (OT) ev aluation (Dist. Ex. 23), and a physical therapy

evaluation (Dist. Ex. 22), the CPSE convened on March 14, 2011 and found the student eligible

for special education itin erant teacher (SEIT) services and OT for the rem ainder of the 2010-11
extended school year (Dist. Ex. 15).

The psychological evaluation conducted on January 28, 2011 determ ined the student’s
intellectual ability in the average range, but reported low scores in all domains on the Vineland-II
Adaptive Behavior Scales, Teacher Rating Form (Vineland-II TRF) (Dist. Ex. 24). The student
obtained a full-s cale cognitiv e score of 94 onth e W echsler Preschool and Pri mary Scale of
Intelligence — Third Ed ition (W PPSI-III), which f ell in th e average range (id. atp. 2). The
student’s verbal com posite score of 98 fell wi thin the average range, while her perform ance
composite score of 86 fell in the low average range (id.). The student’s scores on the Vineland-II
TRF reflected low adaptive levels for the st udent for comm unication, daily living skills,
socialization, and m otor skills, an d the s tudent’s adaptive behavior com posite score of 66
reflected an overall low adaptive level (id. at p. 3). The ex aminer noted the stud ent’s average
intellectual ability, demonstrated deficits in attention, and adap tive functioning in the low range,
and concluded that the student met the guidelines for classification as a Preschool Student with a
Disability based upon her adaptive functioning scores (id. at p. 4).

The OT eva luation conducted on February 7, 2011 included clinical observations of the
student and tested the student’s fine m otor skills, sensorimotor processing, and visual m otor
skills (Dist. Ex. 23). The stude nt’s overall fine m otor development was reported to be m ildly
delayed based on her scores on the fine m otor component of the Peabody Developm ent Motor
Scales-2 (PDMS-2) (id. at p. 3). The student’s scores on the Se nsory Profile long form reflected
a definite difference from typical performance in 14 of the 22 sections on the sensory profiles, as
well as a probable difference from typical perform ance in 4 of the 22 sections (id. at pp. 3-4).
The evaluator noted that the student’s behaviors were reflective of sensory processing delays in
the area of sensory modulation and the evaluator also noted sensory-based motor concerns (id. at
p. 4). The evaluator reported th at the student’s sensory proce ssing delays contributed to her
inability to m ake consistent p rogress in he r learning environment (id. a t p. 5). The evalu ator
found that the student suffered from severe delays in sensory processing and would benefit from
OT services (id. at p. 7).

For the 2010-11 school year, the student wa s attending a nonpublic parochial preschool
through February 2011, when she was moved to a private daycare (Tr. pp. 660, 838-40).

On May 9, 2011, the student was referred by th e CPSE to the CSE (Parent Ex. O). The
parent’s consent to reevaluate the student was requested on  June 24, 2011 and consent was
granted in July 2011 (Dist. Exs. 13, 30). Ree  valuations were conducted in Septem ber 2011,
which included a psycho-educational evaluation and a speech/language evaluation (Dist. Exs. 40,
41). The district provided the student with OT services in the month of September 2011 (Tr. pp.
92-94).

For the 2011-12 school year, the student at tended kindergarten at a nonpublic parochial
school (Tr. pp. 691-92).



According to the September 19, 2011 Psycho-Educational Report, the student’s cognitive
abilities, as reflected by her ~ scores on the verbal knowledge  and nonverbal fluid reasoning
subtests of the Stanf ord-Binet Intelligence Scales — Fif th Edition (SB-V), were in the aver age
range based on her abbreviated intelligence quo tient of 109 (Dist. Ex. 40, at pp. 2-3). The
Woodcock Johnson Tests of Achiev ement III w as administered and the student’s s cores on the
Brief Reading test we re in the low average range, and her scores on the Brief Writing test were
in the average range (id. at p. 3). The student’s visual motor integration skills were tested with
the Bender Gestalt-I1 test and her score of 89 was in the low av erage range (id. at p. 4). The
student’s school readiness skills were tested with the Bracken = Basic Concept S cale — Third
Edition and her com posite score of 89 was in the average range (id.). The studen t’s behaviors
were assess ed with the Behavior Assessm  ent Scale for Children, Teacher Report Form ,
Preschool (BASC) and the student’ s scores were in either the av erage or high rang e (id.). The
student’s adaptive functioning was tested with ~ the Adaptive Behav ior Assessment System ,
Second Edition (ABAS-II) and her general adaptive com posite sc ore of 90 placed her inth e
average range (id. at p. 5). The evaluator’s recommendation was that the student was not in need
of special education services based upon age appr  opriate academ ic and be havior skills in the
classroom setting (id. at p. 6).

According to the September 22, 2011 Speech/L anguage Evaluation Report, the stu dent’s
overall speech and langua ge skills were rep orted to be within normal limits (Dist. Ex. 41). The
report noted that the student could benefit from prompting and chunking infor mation to assist
with focused attention to information presented orally (id. at p. 1). The report noted no academic
implications and did not recommend speech language services for the student (id. at p. 2).

On September 30, 2011, a CSE meeting was co nvened and determ ined that the student
did not qualify as a student with a disability (D ist. Ex. 16). The evaluations considered by the
CSE were the Septem ber 2011 psychological and sp eech/language evaluations (Dist. Exs. 40,
41) and the February 2011 OT evaluation (Dist. Ex. 23).

On January 10, 2012, the parent filed a due pr ocess complaint notice asserting that the
district was untim ely in its im plementation of the student’s presc hool services and also that it
improperly declassified her on September 30, 2011 (Dist. Ex. 1). Following a resolution session,
independent educational evaluations (IEEs) we re conducted, which included a psychological
evaluation, and an OT evaluation (Dist. Exs. 25,  26). The parent obtained a central auditory
processing evaluation (CAP) (Dist. Ex. 42). Th e parent obtained a speech/language evaluation
that was recommended following the CAP (Dist. Ex. 43).

On April 26, 2012, the parent filed an am ended due process com plaint notice (Dist. Ex.
4).

On May 24,2012, a CSEm eeting was held, but the CSE determ  ined that it needed
additional information and the parent consented to additional testing (Dist. Ex. 37).

On May 31, 2012, the district’s psychologist evaluated the st udent (Dist. Ex. 17). He
administered the Woodcock Johnson Tests of Achievement (WJ-III) and found that the student’s



test results were consistent with aca demic levels at an early kindergarten le vel (id. at p. 5). He
noted delay ed rates of academ ic achievement and significant em otional and behav ioral issues
which were interfering with the student’s school functioning (id. at p. 6). He recom mended that
the student be classified as a student with a learning disability (id. at p. 7).

On June 12, 2012, the district convened a CS  E meeting and classified the student as a
student with a learning disabili ty (Dist. Ex. 33). The CSE recommended consultant teacher
services and OT (id.). Atthe m eeting, the parent informed the district for the first tim e that she
would be placing the student at a charter school for the 2012-13 school year.

On June 27, 2012, the parent filed a second am ended due process complaint notice (Dist.
Ex. 6).

For the 2012-13 school year, th e student atten ded a ch arter school in the d istrict and
repeated her kindergarten year (Tr. p. 333; Dist. Ex. 49).

A. Due Process Complaint Notice

By due process com plaint notice dated January 10, 2012 (D ist. Ex. 1), and subsequently
amended on April 26, 2012 (Dist. Ex. 4) and June 27, 2012 (Dist. Ex. 6) with consent of the
district, the parent requested an impartial hearing asserting th at during the 2010- 11 school year,
the student was not app ropriately referred and evaluated and did not receive services within the
time frames required by law; that during the 2011-12 school year, the student was improperly
declassified; and that during th e 2012-13 school year the student was denied a F APE due to
multiple procedural and substantive violations (Dis t. Ex. 6 at pp. 2-14 ). The alleg ed violations
relating to the 2012-13 school year  include a failure of the CSE to consider all relevant
evaluative infor mation, a failure to appropriat ely state the student’s present levels of
performance, a failure to develop appropriate ~ goals and ob jectives to address the student’s
specific delays and needs, and a fa ilure to recommend appropriate programm ing and services
tailored to the student’s needs. (id. at pp. 9-14).

The parent requested that the student’s IEP  be amended to provide: 1) direct consultant
teacher support services daily; 2) speech language services twice a week; 3) occupational therapy
three times a week and with additional tim e for staff training and support; 4) 1:1 aide daily; 5)
counseling services; 6) provision for a behavior intervention plan (BIP); 7) a sensory diet; and 8)
properly drafted present levels of perfor mance, goals and objectives and supplem ental aids and
accommodations (Dist. Ex. 6 atp  p. 15-16). In add ition, the p arent sought com pensatory
educational services and reim bursement for day care for the student during summer 2011 (id. at

p. 16).
B. Impartial Hearing Officer Decision
An impartial hearing convened on September 11, 2012 and was com pleted on September

26, 2012 after five hearing dates (Tr. pp. 1-1190). By decision dated March 6, 2013, the IHO
found that the district had failed to tim ely evaluate and provide services to the student for the



2010-11 school year, that the district im properly declassified the student for the 2011-12 school
year and that the district failed to provide a FAPE to the student for the 2012-13 school year.

Regarding the 2010-11 school year, the IHO rec ognized that some delay was attributable
to the fact that the d istrict accommodated the p arent’s choice of evaluato r and that six separate
evaluations were conducted by an outside agenc  y, but found that the district was late in
implementing the student’s program (IHO Decision at pp. 37-39). The IHO noted that the parent
signed consent form s for the st udent’s evaluation on January 7, 2011, that evaluative m aterials
were provided to the district on February 25,2011, a CPSE m eeting was held on March 14,
2011, and the student’s IEP was i mplemented on May 9, 2011 (id. at pp. 37-38). The IHO held
that im plementation was approxim ately one m onth late and awarded “15 days of m  ake-up
services” (id. at p. 39). The IHO also awarde  d 75% reimbursem ent of the student’s summ er
2011 daycare costs after finding that the district failed to provide a placement (id. at p. 40). The
IHO found that the private daycare constituted a unilateral placement that the district was aware
of, despite the lack of notice from the parent, and that equitable consider ations warranted partial
reimbursement of the total daycare costs for summer 2011 (id. at pp. 40-41).

Regarding the 2011-12 school year, the IHO found that the district impeded the student’s
right to a F APE because it failed to recognize that add itional evaluative data was needed with
respect to its classification determ ination, and it also failed to inform the parent that she could
request an assessment to determine if the student continued to be a child with a disa bility (IHO
Decision at p. 48). The IHO awar ded unspecified additional services to be determ ined between

the parties at a future CSE meeting to be held after additional evaluative testing is performed (id.
at p. 49).

Regarding the 2012-13 school year, the I ~ HO found that the stude nt’s IEP failed to
provide for sufficient consultant teacher services and th at this denied the student a F APE. The
IHO found that while the lack of speech and language services did not deny the student a FAPE,
retesting was necessary and was directed by th e IHO (IHO Decision at p. 51). The IHO also
directed the district to determine if an aide and sensory diet would help the student (id. at p. 52).

For relief, the IHO ordered the district to pr ovide the following: 1) place the student in a
full time co-teaching program with consultant t eacher services; 2)) convene a CSE m eeting to
determine appropriate speech langu age testing, update the present levels of perfor mance, goals
and objectives and tes ting accommodations, discus s pro vision of a sens ory diet, initiate a
functional behavioral assessm ent, consider compensatory services for a portion of 2010-11
school year, the full 2011-12 school year, and a portion of the 2012-13 school year; 3) convene a
second CSE m eeting to consider results of the speech language testing and determ ine a plan to
implement compensatory services; 4) convene a third CSE meeting to review the com pensatory
education services and designate a subcomm ittee to meet at leas t on ce every s ix m onths to
monitor the provision of the com pensatory education services; and 5) reimbursement for 75% of
the parent’s daycare costs during summer 2011 (IHO Decision at pp. 53-54).



IV. Appeal for State-Level Review

The district appeals, asserting that the IHO erred in finding that the parent was entitled to
compensatory services for a delay in implementing the student’s 2010-11 school year’s program,
as well as reim bursement for summer 2011 daycare co sts for failure of the district to provide a
free educational placement for th e student’s ex tended year services. Regarding the 2011-12
school year, the district asserts that the [HO erred in finding that th e district failed to classify the
student and by awarding com pensatory educa tional services. Regarding the 2012-13 school
year, the district argues that the IHO erred in finding that the district failed to provide the student
with a FAPE and awarding compensatory educational services.

Specifically with reference to the 2010-11 school year, the di strict asserts that the IHO
erred in f inding tha t the district was late  in im plementing the student’s program, and in
concluding that the student was pr operly awarded 15 days of “ make up services.” The district
also argues that the IHO erred in awarding the parent reimburse ment for a portion of summer
2011 private daycare costs on m ultiple grounds, including: the lack of evidence in the record
relating to notice to the distr ict that the parent would seek such reim bursement, and the lack of
proof as to the appropriateness and cost of the placement.

Regarding the 2011-12 school year, the district asserts that th e IHO erred in finding that
the Septem ber 2011 CSE failed to include all appropriate m  embers, that the C SE failed to
consider adequate evaluative material, that the pa rent was not inform ed of her right to request
another evaluation, and also by improperly considering th e May 31, 2012 evaluation of the
district psychologist in support of his determination that the student was improperly declassified.
The distr ict argues th at the s tudent was app ropriately d etermined not elig ible f or special
education services and therefore the IHO’s award of compensatory services was in error.

Regarding the 2012-13 school year, the district alleges that the district offered the student
a FAPE and offered app ropriate consultant teacher services. The dis trict argues that the parent
had not req uested the relief award ed by the I HO of placem ent in a full tim e, co-teaching
program, and objects to the additio nal consultant teacher services awarded. The distric t also
objects to th e additional relief aw arded by the IHO, arguing that it was either not requested by
the parent or not supported in the record: a sp eech and language evalua tion, and provision of a
sensory diet. The district also argues that th e IHO failed to consider the equities in awarding
relief, specifically that the parent had not advise d the district that she was sending the student to
nonpublic parochial school until the June 12, 2012 CSE me eting, that the parent failed to work
with the district regarding the June 12, 2012 IEP, and that the parent refused to attend a CSE
meeting in July 2012.

The parent provides a detailed statem ent of facts, and answers th e petition, denying that
the IHO erred as alleged by the district. The pare nt also attaches, as Ex hibit A to her Answer, a
letter from the United S tates Department of Education’s Office of Sp ecial Education Program s
(OSEP), relating to the proper purpose and discussion at a resolution session.

In reply, the district argues that additional evidence submitted with the parent’s answer is
not properly considered because it is not necessary to issue to a decision.



V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected (20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove v. T.A.,
557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a ) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep't. of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of  procedures for developing a student' s IEP and
indicated that "[ m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 694 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 2010 WL 3242234, at *2 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. of Educ., 2008 WL
3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff" _d, 2009 W L 3326627 [2d Cir. Oct. 16, 2009];
Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 415, 419 [S.D.N.Y. 2007] aff'd, 2008 WL
3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][1]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction”
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at must be provide d th rough an IEP" (W_alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting



Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,’ and . .. affords the student with an op portunity greater than
mere 'trivial advancement" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citations
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the least restric ~ tive environm ent (LRE) (20 U.S.C. §  1412[a][5][A]; 34 CFR
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.
20101, aff'd, 2012 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch. Dist. of New Rochelle,
606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patski n v. Bd. of Educ., 583 F. Supp. 2d 422, 428
[W.D.N.Y. 2008]).

An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][1], [2][1][A];
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]; see also Application of the Dep't of Educ.,
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of
the Dep't of Educ., Appeal No. 06-029; Application of a Child with a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal
No. 93-9).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim  bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

V1. Discussion
A. Procedural Matter

First, I must address a procedural matter. The parent attached additional evidence to her
answer, namely a lette r from the United States Department of Education ’s Of fice of Special



Education Programs (OSEP) requested by the parent ’s counsel on an issue relating to the proper
purpose and discussion at a resoluti on session. In its reply, the di strict objects to the additional
evidence on the ground thatitisn otnecessary in order to renderad ecision in this m atter.
Further, th e district arg ues that the facts di scussed in the letter were only presented by the
parent’s counsel and therefore the letter is prejudicial to the district.

Generally, docum entary evidence not pres  ented atan im  partial hearing m ay be
considered in an appeal from an i mpartial hear ing officer' s decision only if such additional
evidence could not hav e been offered at the tim e of the impartial hearing and the evidence is
necessary in order to render a decision (see, €. g., Application of a Student with a Disability,
Appeal No. 08-030; Application of the Dep' t of Educ., Appeal No. 08-024; Application of a
Student with a Disability, App eal No. 08-003; Application of th e Bd. of Educ., Appeal No. 06-
044; Application of the Bd. of Educ., Appeal No. 06-040; Application of a Child with a
Disability, Appeal No. 05-080; Application o f a Child with a Disability, Appeal No. 05-068;
Application of the Bd. of E  duc., Appeal No. 04-068). I find that the additional evidence
submitted by the pa rent is no t nec essary in or der to rend er a de cision and the refore is not
properly considered on this appeal.

B. 2010-11 School Year

Relating to the 2010-11 school year, the dist rict appeals the relief awarded by the IHO,
specifically disputing that any compensatory or equitable educational services or private daycare
reimbursement is appropriate under the applicable law or the circum  stances of this case. The
IHO awarded “15 days of m ake up services” in a ddition to reimbursement to the parent of 75%
of the cost of summ er 2011 private daycare services, up to $405 of the total $540 cost that was
referenced by the parent in her testimony (IHO Decision pp. 37-41). The basis for the relief was
that the recommended services commenced 15 days late for the student, the parent was informed
that SEIT services could only be received in an educational set ting, such as the daycare where
she placed the student, and the dis trict otherwise never offered a free education al placement to
the student for the extended school year.

1. Delay in Implementation of Services

The district concedes that the CPSE recommendation to the Board of Education occurred
39 school days after the parental consent to evaluate the student, which constitutes a procedural
violation. See 8 NYCRR 200.16(e)(1) [2012]; Dist. Exs. 12, 44. The parent returned the consent
form to the District on January 10, 2011 (Dist. Ex. 12, Tr. p. 664). Evaluations were then
scheduled and conducted by the Cant alician Center (Dist. Exs. 18, 19, 20, 22, 23, 24). A CPSE
meeting was convened on March 14, 2011 and the stude nt was classified as a preschool student
with a disability (Dist. Ex. 15) . The recomm endation was required to be within 30 school days
of the parental consent. See 8 N YCRR 200.16( e)(1) [2012]. The student’s SEIT and OT
services were planned to begi n on April 18, 2011 but did not in fact commence until the end of
April or beginning of May 2011 (Dist. Ex. 15; T r. pp. 495-96, 811). The prov ider testified that
she was aware of this delay, which was in part due to a holiday, and made up all services that the
student would have received going back to April 18, 2011 (Tr. pp. 495-96, 811-12). Based upon
the foregoing, I find that this delay in i mplementation of the services did not deprive the student
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of educational benefit under all the circumstances. I note th at the delay was occasioned at least
inpartduetoaho liday, and that the services m  issed we re prom ptly voluntarily provided
following the initial delay. I also note the overall length of the delay in com bination with these
other factors. I find that the IHO erred in awar ding 15 days of “makeup services” to the student
under all the circumstances.

2. Summer 2011 Daycare Reimbursement

The THO applied a tuition reimbursem ent analysis to the parent’s request for
reimbursement of summ er 2011 daycare expenses . Notably, the parent did not seek the
reimbursement under a theory of tuition reim bursement and did not set forth proof of a denial of
FAPE or the appropriateness of the placem ent at the hearing. There was also no prior notice to
the district regarding a unilateral placement and request for tuition reimbursement by the parent.
The first tim e that the distr ict was on notic e th at the parent was seek ing reim bursement of
summer 2011 daycare expenses was in January 2012 when the first due process complaint notice
was served (Dist. Ex. 1, Tr. p. 870). Based upon the parent’s lack of notice to the district that she
would be seeking reim bursement under any theory of recovery unt il after the daycare expenses
were incurred, I find that reim bursement to the pa rent of these charges is not appropriate based
upon equitable grounds. In addition, the parent was in agreement with the services provided and
there is no evidence that FAPE  was denied to the student based upon the services provided.
There was also no evidence of the appropriateness of the private daycare placement.

The paren t asserted in her due process complaint no tice that sh e did not receive
information regarding her due proces s notice rights from the district (Dist. Ex. 6). However, at
the impartial hearing, the parent te stified that she believed she ha d in fact received procedural
safeguards information from the district when she had initially referred the student to the CPSE
(Tr. p. 851). The district’s CPSE Chairperson test  ified at the im partial hearing that it is her
office’s routine practice to m ail a packet of in formation to pa rents, including the procedural
safeguards notice (Tr. pp. 481-82). The IHO relied upon testimony of the parent that she had not
received notice of due p rocess rights that the district was required to provide in finding that the
parent was entitled to reim bursement (IHO Decision at p. 41).  In fact, although the parent
testified that she did notre  ceive a procedural safeguards  notice at the March 2011 CPSE
meeting, she acknowledged that she believed she had received such inform ation prior to that
time from t he CPSE (Tr. p. 851), which was  consis tent with the practice of the district, as
testified to by the CPSE Chairperson (Tr. pp. 481-82).

The parent testified that she was required to sign up her daughter fo r daycare in order to
obtain the SEIT serv ices because the district had informed her that the SEIT serv ices could not
be provided at hom e (Tr. pp. 668 -72). The district’s CPSE Chairperson testified that SEIT
services must take place in th e school setting, although related services su ch as O T can take
place anywhere (Tr. p. 499). The student receiv ed OT at home and SEIT in the daycare setting
during summer 2011 (Tr. p. 673). It appears that ~ there was misinformation provided to the
parent regarding the ab ility for SEIT services to be provid ed in settin gs other than a school
setting (Tr. p. 499). However, I  find that the parent’s prior re ceipt of infor mation regarding
procedural safeguards put her on notice of her rights (Tr. p. 851).
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I note that no daycare bills or proof of charges incurred were submitted into evidence and
the total cost of the daycare services was unclear considering all of the parent’s testimony. The
student was to receive SEIT services twice a week and she received these services in the daycare
setting (Tr. pp. 673, 835-36). The parent testified that the student received SEIT services twice a
week and OT three times a week commencing on May 9, 2011 (Tr. p. 673). The parent testified
that the student attended daycare twice a week (T 1. p. 842), and also that she attended daycare
three times a week (Tr. p. 677). The IHO’s decisi  on reflects an award of 75% of the cost of
daycare that would have been incurred if the student had attended daycare th ree times a week.
These inconsistencies in the pa  rent’s testim ony, com bined w ith the absence of relevant
documentary evidence in the record concer ning the costs of daycare, also preclude
reimbursement to the parent.

For all the foregoing reasons, I find that the IHO erred in awarding reimbursement to the
parent for daycare costs for summer 2011.

C. 2011-12 School Year

The THO found that the student’s declassification was inappropriate, as determined at the
September 30, 2011 CSE meeting (IHO Decision at pp. 41-49). The basis for the IHO’s decision
was because 1) the district had notice that the student was to be attending parochial school; 2) the
proper participants were not at the CSE meeting on Septembe r 30, 2011, specifically a special
education teacher or occupationa 1 therapist who had worked with the student were m issing; 3)
the evaluative inform ation before th e CSE was inade quate, at le ast in p art due to th e failure of
the CSE to consider a recent SEIT progress re ~ port. The IHO noted that the CSE failed to
recognize that additional evaluative infor mation was needed and also failed to adv ise the parent
of her right to an evaluation of  the student to dete rmine if th e student continued to have a
disability. The IHO held that the student was entitled to a dditional services, to be determ ined
after additional testing.

The district appeals and disputes the IHO’s findings, arguing that CSE subcommittee was
properly composed, evaluative inf ormation be fore the CSE was updated and was appropriate,
and that the district’s S eptember 30, 2011 decision th at the student was not entitled to services
was appropriate. The parent concurs with the IHO’s decision.

As set forth inm  ore detail below, I conc ur with the IHO’s finding that the district
improperly declassified the student based upon th e fact that additional evaluative inform ation
should have been considered to determ ine if the student continued to be in need of services as a
student with a disability (IHO Decision at p. 48).

1. CSE Composition

I find that the IHO erred in finding that the CSE subcommittee on Septem ber 30, 2011
was not comprised of all required participants (§ NYCRR 200.3[c]). I concur with the district
that the CSE subcomm ittee on September 30, 2011 was validly com posed (Dist. Ex. 16, Parent
Ex. H). The required members, comprised of the parent, present regular education teacher of the
student, present special education teacher of th e student, district rep resentative and school
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psychologist who had evaluated th e student in the weeks prior to the m eeting, were all present
(see id.). The IHO acknowledged that the dist rict had com plied with “the requirem ents
surrounding mandatory members of an IEP team” but nevertheless found that the composition of
the CSE subcommittee was improper (IHO Decision at p. 45). I concur with the district that the
IHO was creating a legal standard beyond what the law requires and therefore his decision on
this issue was in erro 1. I concu r with hi s finding however that the m embers of the CSE
subcommittee failed to consider s ufficient ev aluative inf ormation conc erning the student, as
detailed below.

2. Sufficiency of Evaluative Information

A district must conduct an  evaluation of a student wher e the educational or related
services needs of a student warrant a reevaluation or if the student's parent or teacher requests a
reevaluation (34 CFR 300.303[a][2]; 8 NYCRR 200.4[  b][4]); however, a di strict need not
conduct a reevaluation more freque ntly than once per year unless  the parent and the district
otherwise agree and at least once every three years unless the d istrict and the parent agree in
writing th at such a reevaluation  is unnece ssary (8 NYCRR 200.4[b][4];se _ e 34 CFR
300.303[b][1]-[2]). A reevaluation in all areas related to the stud ent’s suspected disability is
required prior to declassifying a stude nt (8 NYCRR §§200.2[b][8][ii], 200.4[c][3],
200.4[b][6][vii]).

A CSE may direct that additi onal evaluations or assessm ents be conducted in order to
appropriately assess the student in all areas re  lated to the suspected disabilities (8 NYCRR
200.4[b][3]). Any evaluation of a student with a disability must use a variety of assessment tools
and strategies to gather relev ant functional, developmental, and academic information about the
student, including inform ation provided by the pare nt, that m ay assist in determ ining, am ong
other things the content of the student' sIEP (20 U.S.C. § 1414[b][2][A]; 34 CFR
300.304[b][1][ii]; see Letter to Clarke, 48 IDELR 77 [OSEP 2007]). In particular, a district must
rely on technically sound instruments that may assess the relative con tribution of cognitive and
behavioral factors, in addition to physical or developm ental factors (20 U.S.C. § 1414[b][2][C];
34 CFR 300.304[b][3]; 8 NYCRR 200.4[b][6][x]). A di strict m ust ensure that a student is
appropriately assessed in all areas related to the suspected disability, including, where
appropriate, social and em otional status ( 20 U.S.C. § 1414[b][3][B]; 34 CFR 300.304[c][4]; 8
NYCRR 200.4[b][6][vii]). An eval uation of a student m ust be sufficiently com prehensive to
identify all of the stu  dent's special educatio n and related serv ices needs, whethero rnot
commonly linked to the disability category in which the student has been classified (34 CF R
300.304[c][6]; 8 NYCRR 200.4[b][6][ix]; see Applicati on of the Dep't of Educ., Appeal No. 07-
018).

The Septem ber 2011 CSE relied upon an  updated Psycho-Educational Evaluation and
Speech/Language Evaluation Rep ort (Dist. Ex s. 40, 41), along with a prior Occupational
Therapy Evaluation (Dist. Ex. 23). Contrary to  the assertions of the district, the inform ation
considered by the CSE did include inform ation that the student’s academ ic perform ance was
impacted by her disability. Specifically, the Oc cupational Therapy Evaluation dated February 7,
2011 was considered by the CSE and it conclude d, regarding sensorimotor processing, that the
student’s “sensory processing delays are contributing or creating barriers to her ability to engage
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in and m ake consistent progress in her structured learning envir onment” (Dist. Ex. 23 at p. 5).
The evaluator’s recommendation was that the st udent “would benefit from occupational therapy
services due to severe delays in sensory processing/modulation” (id. at p. 7).

Whether a s tudent's condition adversely affects his or her educational performance such
that the student needs special education, within the meaning of the IDEA, is an issue that has
been left for each state to resolve (J._D. v. Pawl ett Sch. Dist. , 224 F.3d 60, 66 [2d Ci r. 2000]).
Although some states elect to esta blish further, more explicit defi nitions for these term s, often
through regulation or special education policy (s_ee, e.g., Mr. I. v. Maine Sch. Adm in. Dist. No.
55,480 F.3d 1, 11 [1st Cir. 2007]; J.D., 224 F.3d at 66-67; Johnson v. Metro Davidson County
Sch. Sys., 108 F. Supp. 2d 906, 918 [M.D.Tenn. 2000]), others do not and instead resolve the
issue on a "case-by-case" basi s (R.B. v. Napa Valley Unified Sch. Dist., 496 F.3d 932, 944 [9t h
Cir. 2007]; see, e.g., Yankton Sch. Dist. v. Schramm, 93 F.3d 1369, 1375-76 [8th Cir. 1996];
Greenland Sch. Dist. v. Am y N., 2003 W L 1343023, at *§ [D.N.H. Mar. 19, 2003]). Cases
addressing this issue in New York appear to h ave followed the latter app roach (Corchado v. Bd.
of Educ. Rochester City Sch. Dist., 86 F. Supp. 2d 168, 176 [ W.D.N.Y. 2000] [holding that each
child is different and th e effect of each child' s particular impairm ent on his or h er educational
performance is different]; Application of the De p't of Educ., Appeal No. 08-042; Application of
a Student Suspected of Having a Disability , Appeal No. 08-023; Application of a Child
Suspected of Having a Disability, Appeal No. 07-086; see Muller v. E. Islip Union Free Sch.
Dist., 145 F.3d 95, 103-04 [2d Cir. 1998]; N.C. v. Bedford Cent. Sch. Dist., 473 F. Supp. 2d 532,
543 [S.D.N.Y. 2007], aff'd 2008 WL 4874535 [2d Cir. Nov. 12, 2008]; New Paltz, 307 F. Supp.
2d at 399). While consideration of a student' s eligibility for special education and related
services sho uld not be lim ited to a student' s academ ic achievem ent (34 CFR 300.101[c]; 8
NYCRR 200.4[c][5]; see Corchado, 86 F. S upp. 2d at 176), evidence of psychological
difficulties, considered in isolation, will not itself establish a student's eligibly for classification
as a student with an em otional disturbance (N.C., 473 F. Supp. 2d at 546). Moreover, as noted
by the U.S. Departm ent of Education' s Offi ce of Special Education Programs, "the term
'educational performance' as used in the IDEA and its implementing regulations is not limited to
academic performance" and whether an i mpairment adversely affects education al performance
"must be determined on a case-by-case basis, depending on the unique needs of a particular child
and not based only on discrepanc ies in ag e or grade performance in academ ic subject areas"
(Letter to Clarke, 48 IDELR 77).

Based upon the inform ation considered by the September 30, 2011 CSE in the student’s
February 7, 2011 Occupational Therapy Evaluati on, the district failed to conduct a required
reevaluation of the student pr ior to its decision to declassi fy her (8§ NYCRR §§200.2[b][8][ii],
200.4[c][3], 200.4[b][6][vii]). The  evaluation, which referenced severe delays in sensory
processing that im pacted the student’s progress in the classroom , indicated a need for an OT
reevaluation prior to declass ification of the stu dent (seeid.). If the d istrict deter mined that
additional data was not needed, despite the in ~ formation in the prior OT evaluation and the
parent’s expressed concerns at the meeting regarding the student’s need for OT (Tr. pp. 701-03),
the district was required to notify the parent of that determ ination, the reasons for it, and that the
parent had the right to request an assessment to determine if the student continued to be a student
with a disability (§ NYCRR  §200.4[b][5][iv]), all of which did not occur at the m eeting
according to the parent’s unchallenged testimony (Tr. p. 707).
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Additionally, the informa tion considered by the CSE on Septem  ber 30, 2011 did not
include the m ajority of the ev aluations performed when the st udent was fi rst referred t o the
CPSE earlier in the year (Dis t. Exs. 18, 19, 20, 22, 23, 24). Those numerous evaluations were
the basis for the CPSE finding that the student wa s entitled to extended school year services
(Dist. Ex. 15). The fact that this student ha d been classified by the CPSE in March 2011, found
appropriate for extended school year services, and had only received those services for less than
five m onths prior to the Septem ber 2011 CSE meeting, made it incumbent upon the CSE to
consult with the student’s prior service providers or review the evaluative information considered
by the CPSE prior to finalizing a decision to declassify the stude nt based upon the facts of this
case.

However, the student’s prior two service providers did not attend the C SE meeting and
were not consulted prior to the CSE m eeting (Tr. pp. 628-29, 815). W hile I do not find that the
two providers were required to be present at the September 30, 2011 meeting, the CSE’s failure
to review infor mation from or consult with the student’s only tw o service providers since being
classified was significant based upon the circum stances of this case (Dist. Ex. 16; Par ent Exs. Z,
AA). Those providers testified at the impartial hearing and affirmed their beliefs that the student
should have qualified as a student with a disa  bility in Septem ber 2011 based upon their work
with the student just prior to that time (Tr. pp. 628-29, 815).

I also note the parent’s argum ent that ifthe m eeting had been held prior to
commencement of the school year, the CSE would ha ve been required to include at least one of
the student’s preschool service providers. Howe ver, due to the tim ing of the CSE m eeting in
September, the meeting participants included the student’s present kindergarten teacher, who had
only taught the student for a matter of weeks (Dist. Ex. 16).

I do concur with the district that the student's classification was cl assified as a st udent
with a disability for the 2012-13 sc hool has no relevanc e to the analysis of whether the student
was appropriately declassified for the 2011-12 school ye ar. Accordingly, I de cline to consider
the report of the district’s ps  ychologist’s evaluation that wa s conducted subsequent to the
September 30, 2011 meeting (Dist. Ex. 17).

In summ ary, [ con cur with the IH O’s de termination tha t the CSE was requ ired to
consider appropriate evaluative information prior to m aking the final d ecision to declassify the
student, and failed to do so for the reasons set f orth herein. The student’s right to a FAPE was
impeded by these failures. Based upon the foregoing, I find that the CSE improperly declassified
the student on Septem ber 30, 2011 and the student is entitled  to compensatory educational
services related to the 2011-12 school year. I therefore concur with the IHO’s Decision to award
compensatory educational servi ces to the student relating to  the 2011-12 school year for the
reasons set forth above.

3. Compensatory Educational Services

Compensatory educa tion is an equ itable rem edy that is tailo red to m eet the unique
circumstances of each case (W__enger v. Cana stota, 97 9 F. Supp. 147 [N.D.N.Y. 1997] ).
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Compensatory education may be awarded to a st udent with a disability who no longer m eets the
eligibility criteria forr  eceiving instruction under the IDEA (see 20 U.S.C. §§ 1401[3],
1412[a][1][B]; Educ. Law §§ 3202[1], 4401[1], 4402[5]). In New York State, a student who is
otherwise eligible as a student with a disability, may continue to obtain services under the IDEA
until he or she receives either a lo cal or Regents high school diploma (34 CFR 300.102[a][3][i];
8 NYCRR 100.5[b][7][ii1]; Application of the Bd. of Educ., Appeal No. 05-084; Ap plication of
the Bd. of Educ., Appeal No. 05-037), or until th e conclusion of the ten-m onth school year in
which he or she turns age 21 (E duc. Law §§ 3202[1], 4401[1], 4402[5][b];' 8 NYCRR 100.9[¢],
200.1]zz]; see 34 CFR 300.102[a][ 1], [a][ 3][ii]; Application of a Child with a Disability, Appeal
No. 04-100). W ithin the Second Circuit, com pensatory education has been awarded to students
who are ineligible by reason of age or graduation if there has been a gross violation of the IDEA
resulting in the denial of, or ex clusion from, educational services for a substantial period of ti me
(see Somoza v. New York City Dep' t of Educ., 538 F.3d 106, 109 n.2, 113 n.6 [2d Cir. 2008];
Mrs. C. v. Wheaton, 916 F.2d 69 [2d Cir. 1990]; Burr v. Ambach, 863 F.2d 1071 [2d Cir. 1988];
Cosgrove v. Bd. of Educ., 175 F. Supp. 2d 375,387  [N.D.N.Y. 2001]; Application of a Child
with a Disability, Appeal No. 03-078 [awarding two years of instruction after expiration of IDEA
eligibility as compensatory education]).

Compensatory education relief m ay also be awarded to a student w ith a disab ility who
remains eligible for instruction under the IDEA (see 20 U.S. C. §§ 1401[3], 1412[a][1][B]; Educ.
Law §§ 3202[1], 4401[1], 4402[5]). Within the Second Circuit, compensatory education relief in
the form of supplemental special education or related services has been awarded to such students
if there has been a denial of a FAPE (see Ne wington, 546 F.3d at 123 [sta ting that "[t]he IDEA
allows a hearing officer to fashion an appropriate remedy, and . . . com pensatory education is an
available option under the Act to make up for deni al of a [FAPE]"]; Student X. v. New Yor k
City Dep' t of Educ., 2008 W L 4890440, at  *23 [E.D.N.Y. Oct. 30, 2008] [finding that
compensatory education may be awarded to students under the age of twenty-one]; see generally
R.C. v. Bd of Educ., 2008 LEXIS 113149, at *38- 40 [S.D.N.Y. March 6, 2008]). Likewise,
SROs have awarded com pensatory "addition al se rvices" to students who rem ain eligib le to
attend school and have been denied appropriate services, if such deprivation of instruction could
be remedied through the provis ion of additional services before the s tudent becomes ineligible
for instruction by reason of age or gradua tion (Bd. of Educ. v. Munoz, 16 A.D.3d 1142 [4t h
Dep't 2005] [finding it proper for an SRO to order a school district to provide "make-up services"
to a student upon the school district' s failure to provide those educational services to the student
during home instruction]; Application of a Student with a Disability, Appeal No. 09-111 [adding
summer reading instruction to an a dditional services award |; Application of the Bd. of Educ.,
Appeal No. 09-054 [awarding ad  ditional instruct ional services to re medy a deprivation of
instruction]; Application of a Student with a Disability, Appeal No. 09-044 [awarding "make-up"
counseling services to remedy the deprivation of such services]; Application of a Student with a
Disability, Appeal No. 09-035 [a  warding 1:1 reading instruction as com pensation for a
deprivation of a FAPE]; Application of a St udent with a Disabili _ty, Appeal No. 08-072
[awarding after school and summ er reading instruction as com pensatory services to rem edy a

"If a student with a disability who reaches age 21 during the period commencing July 1st and ending on August
31st and if he or she is otherwise eligible, the student shall be entitled to continue in a July and August program
until August 31st or until the termin ation of t he su mmer p rogram, wh ichever sh all first o ccur (Educ. Law
§ 4402[5][a]).
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denial of a FAPE]; Application of the Bd. of Educ., Appeal No. 08-060 [upholding additional
services awards of physical therapy and speech-language therapy]; Application of a Student with
a Disability, Appeal No. 08-035 [awarding ten months of hom e instruction services as
compensatory services]; Application of the B d. of Educ., Appeal No. 06-074; Application of a
Child with a Disability, Appeal No. 05-041; Application of a Child with a Disability, Appeal No.
04-054).

Regarding the relief to be awarded, I m odify the IHO’s decision. I note that the district
provided the student with som e occupational therapy services for the m onth of September 2011
prior to the CSE m eeting. I find that the student is entitled to compensatory services and I find
that an appropriate award is re lated to the hours of SEIT and OT  that the student would have
received under her preschool IEP, the IEP m ost recently in effect prior to her declassification,
namely one hour of individual SEIT services twice a week and thirty minutes of OT three times a
week, for the 36 week school year, as well as 6 w  eeks of e xtended school year services at the
same frequency. I find that these hours of recommended services provide an equitable
framework for determ ining the type and extent  of services that woul d presently benefit the
student and compensate her for the lack of services during the 2011-12 school year. Therefore, I
order that the studen tisen titled to com pensatory edu cation serv ices in an am ountto be
determined at the student’s next CSE meeting or at a CSE meeting to be convened in the next 60
days from the date of this order, w hichever is sooner. The CSE is directed to take into account
the above considerations. Next, the CSE is direct ed to consider the student’s present needs and
the best manner in which to compensate the student for the fact that she did not receive special
education services during the 2011 -12 school year. The parties ar e encouraged to discuss their
positions and provide evaluative or evidentiary support at the CSE meeting.

D. 2012-13 School Year

On June 12, 2012, the CSE convened and determ ined that the student was eligible for
special edu cation p rograms and services as as tudent w ith a learning di sability a nd the [EP
provided to the parent f ollowing that m eeting recommended that the student receive consultant
teacher serv ices for an hour and a halfperda vy, five days per week, along with indiv  idual
occupational therapy three times a week for 30 minutes (Dist. Ex. 33; Tr. p. 113).

The IHO determined that the amount of consultant teacher services offered to the student
resulted in the denial of FAPE to the student (IHO Decision at pp. 51-53). He ordered the CSE
to reconvene, to offer the student a program that included a full tim e co-teaching program with
consultant teacher services, in addition to granting other relief as set forth herein (id.).

The district appeals the IHO’s decision that it denied the student a FAPE based upon the
recommended one and one half hours of consultant teacher services per day. The district also
appeals the IHO’s order placing the student into a full tim e co-teaching program, ordering the
district to adm inister a spe ech and lang wuage eva luation af ter f ailing to addres s the
appropriateness of the district’s decision that speech and language therapy was not required to be
provided, and requiring the district to provide th e student with a sensory diet. The district
disputes the relief awarded, which includes compensatory services for the extended school year.
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1. Consultant Teacher Services

The IHO found that there was no evidence as  to the extent of the student’s need for
consultant teacher services other th an the di strict psycho logist who opined that she should
receive as m any minutes as po ssible per school day (IHO Decisi on at p. 51; Tr. p. 181). The
IHO ordered that the student be placed in a full time co-teaching program with consultant teacher
services within 20 days of his order (IHO Decision at p. 53).

The district appeals and asserts that the am ount of consul tant teaching in th e proposed
IEP was ap propriate and that the parent consented to the IE P (Dist. Ex. 32). The parent asserts
that the [H O properly found that th e consultant teacher services failed to offer the student a
FAPE and t hat she only consented to services commencing so that th e student wou Id at least
receive some services. She also, through counsel, simultaneously filed an Amended Due Process
Complaint Notice, objecting to the alleged inappropriate consultant teacher services (Dist. Ex. 6).

I concur with the IHO’s determ ination that the a mount of consultant teacher services
listed on the IEP developed as a  result of the June 12, 2012 CS  E meeting failed to have an
adequate basis in the re cord as an amount of se rvices tailored to the st udent’s individual needs
(IHO Decision at p. 51). The testimony of the di  strict psychologist who attended the June 12,
2012 CSE m eeting clarified that everyone present at the m eeting wa s in agreem ent that the
student should receive as m any m inutes of cons ultant teacher services per day as the newly
formed charter school’s schedule would allow (T r. pp. 181, 212-17). This is consistent with the
parent’s testimony that she was in agreement with the student receiving the maximum amount of
consultant teacher services (Tr. p. 909). The ex act amount of appropriate minutes for consultant
teacher services was unknown since the parent advised at the June 12, 2012 meeting for the first
time that the student would be attending that school (Tr. pp. 216-17, 899). The pa rent advises
that she was unsure if the student ~ would attend there until shortly before that tim e, in part
because it was unknown if the school would be ope n by the start of the school year (Tr. pp. 899-
903). The testim ony of the district psychologis t notes his belief that a “generic” am  ount of
consultant teacher s ervices may have been lis ted on the IEP initially, with the th ought that the
amount would be am ended upon discussion with th e charter school (Tr. p. 217). The district
psychologist opined that a full day of consultant teacher services would likely be in th e range of
four and one half hours per day norm ally in a district school (Tr. pp. 212, 216-17). W hile it
appears from testimony at the impartial hearing that the IEP forwarded to the parent immediately
following the June 12, 2012 CSE m  eeting was in dr aft form as to the am ount of consultant
teacher services and that the amount may have changed at an anticipated upcoming CSE meeting
in July, which was not agreed to by the parent a nd therefore never occurred, the written
documentation forwarded to the parent with the IEP did not so indicate (Dist. Exs. 31, 33; Tr. pp.
113,122, 216-17, 278). The parent received the IEP and then agreed  to the services
commencing as indicated in the IEP, while also f  iling an Am ended Due Process Com plaint
Notice (Dist. Exs. 6, 32).

I also concur with the IHO’s determination that the amount of consultant teacher services
on the student’s IEP was a signif  icant pa rt of the se rvices need ed to address the studen t’s
individual needs based on all the evidence in th e record (IHO Decisio n at p. 51). Based upon
this, I concur with the IHO and fi nd that the amount of consultant teacher services offered to the
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student in the June 12, 2012 IEP fa iled to offer the student a FAPE. As a result, I find that the
student is e ntitled to ¢ ompensatory education al services on this b asis, however | m odify the
award of the IHO as set forth herein.

2. Speech and Language Therapy

The district asserts in its petition th at the IHO failed to add ress the issue of speech and
language therapy. The district asserts that it was not required to provide the student with speech
and language therapy services based upon the info  rmation before the CSE, and also that the
IHO’s relief ordering the district to have the student evaluated in speech and language therapy
was therefore inappropriate.

I have reviewed the record and note that based upon the information before the CSE, the
student was not den ied a FAPE by the failure o fthe CSE to recomm end speech and language
services. Notably, a March 8, 2012 Auditory Pr ocessing Evaluation recommended further
testing of the student’s process ing skills, as well as receptiv e and expressive language (Dist. Ex.
42 at p. 2). An April 6, 2012 Speech-Language Evaluation Report was provided to the district by
the parent at the June 12, 2012 CSE m eeting (Dist. Ex. 43). The evaluato r testified that this
report was prepared for the purpose of assess ~ ing the stu dent for a private summ er speech
program (Tr. pp. 1088, 1110-111, 1116, 1131). It reporte d that, based upon the student’s scores
on the Phonological Awareness Test (PAT), the student’s phonological skills were within normal
limits (id. at p. 3). The student ’s scores on the Com prehensive Test of Phonological Processing
(CTOPP) were within normal limits for phonological awareness, phonological memory and rapid
naming (id.). The Spadafore Diagnostic Readi  ng Test (SDRT) was adm inistered and the
student’s sc ores were within nor mal lim its for word decoding but were below grade level
expectations in silent reading com prehension and listening com prehension (id. at p. 4). The
evaluator found the student’s expressive language  skills to be within norm al lim its although
formal testing was not perform ed (id. at p. 5). The student’s pragm atic language skills were
found to be m ildly delayed, wh ile her sp eech production, voice, fluency were within norm al
limits (id.). The report concluded that the stud ent’s receptive language skills were moderately
impaired a nd her p ragmatic lang uage skills were m ildly im paired (id. atp .6). The
recommendations at the end of the report in  clude a recommendation for the private speech
program (id.).

I find that the re cord establishes that the reports were properly ¢ onsidered and weighed
by the CSE, including a speech and language therap ist who was present at the CSE m eeting (Tr.
pp. 143, 437-40, Dist. Ex. 33). The district’s speech  and language th erapist testified as to her
belief that the student did not m eet the guide lines for receiving speech and language therapy
based on the evaluations, includi ng a private evaluation noting m ild to moderate de lays for the
student (Tr. pp. 436-52). The therap ist also noted that she questio ned the validity of the finding
that the student had a moderate delay with receptive language, based on her dispute with the use
of reading tests to determine the student’s receptive language skills, which was not the manner in
which the district would determ ine receptive language s kills (id.). I find that it was not
inappropriate for the district to conclude that the student did not require speech and language
services at that time based upon the information available and considered. The CSE determined,
based on multiple evaluations, that the student did not qualify for speech and language services,
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and noted that the district was not bound by a private evaluation’s recommendations, particularly
those developed with the purpose of assessing the student for a sp ecific private speech program
(Tr. pp. 143, 437-40). In summ ary, [ decline to find that the absence o f speech and language

therapy on the June 12, 2012 IEP had the effect of denying the student a FAPE based on the facts
of this case.

Regarding the IHO’s direction to the district to retest the student (IHO Decision at p. 52),
I find that the IHO’s order for the district to administer a speech and language evaluation was in
error (id.). First, the parent d id not request a speech and language evaluation in h er requested
relief (Dist. Ex. 6). Further, while th e IHO notes that the denial of speech and language services
did not constitute a denial of FAPE, he ordere d a speech an d language evaluation for the s tated
reason of co ncern for th e future (IH O Decision at p. 51). I do not find that there was a valid
basis for the IHO to order the speech and language evaluation. For these reasons, the IHO’s
order directing a speech and language evaluation is annulled.

3. Compensatory Education Services

Based upon the fact that the am  ount of ¢ onsultant teacher services offered on the
student’s June 12, 2012 IEP was listed initially as a generic number, as opposed to the maximum
number of consultant teacher hours actu ally available at the charter sc hool, it is unclear how
many hours of consultant teaching the student re ceived during the 2012-13 school year. To the
extent the s tudent did not receive the m aximum possible consultant teacher m inutes during the
2012-13 school year, she is entitled to compen satory education serv ices to rem edy that
deficiency.

In light of this, the student is entitled to compensatory education services in an amount to
be determined at the student’s next CSE meeting or at a CSE meeting to be convened in the next
60 days from the date of this order, whichever is sooner. The CSE is directed to take into
account the total num ber of consultant teacher m inutes the student could have received for the
2012-13 school year, versus the m inutes she actual ly received. Next, the CSE is directed to
consider the student’s present needs and the best manner in which to co mpensate the student for
any deficiency in consultant teacher services during the 2012-13 school year. The parties are
encouraged to discuss their positions and provide evaluative or evidentiary support at the CSE
meeting.

4. Other Relief Awarded by the IHO

The district appeals the IHO’ s decision concerning matters that were beyond the scope of
the hearing request, or otherw ise not supported by the record,  but for which the IHO issued
directions and orders to the distri ct. I ¢ oncur with the district that certain relief awarded by the
IHO lacked a proper basis for its award.

Regarding the program ordered by the IHO, it was ordered that the student be placed in a
full time co-teaching program (IHO Decision at p. 52). The IHO held that the district should
investigate the need for a functional behavioral assessment (FBA) and behavior intervention plan
(BIP) (IHO Decision at p. 52). Th e IHO m ade a reference that although the district was not
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ordered to implement a sensory diet for the student, that it may be appropriate (IHO Decision at
p. 52). The IHO m ade reference th at the district was required to update the present levels of
performance, as well as the goals and objectives on the student’s IEP (IHO Decision at p. 53).

The provision of placement into a full time co-teaching program was beyond the scope of
the parent’s hearing request and therefore should not have been granted by the IHO (Dist. Ex. 6).
The district’s psychologist tes tified that a FBA/BIP was not required for the student and there
was no evid ence that contradicted that testim ony and therefore the IHO erred in ordering the
district to investigate the need for a FBA/BIP (Tr. pp. 112, 210-11). The district established that
it addressed the student’s sensory needs with provisions on the IEP for a tactile wedge, chair ball,
raised line paper, large graph pa per and a cold water bottle, and there was no evid ence that the
student required a sensory diet other than wh at was provided on the proposed IEP, although the
district had been willing to attempt to accommodate the parent’s request for a sensory diet at an
additional CSE meeting (Tr. pp. 278, 313-14). Therefore, the IHO’s reference that a sensory diet
may be appropriate w  as in error. The IHO’ s direction to update the present levels of
performance and goals and objectives was m ade in light of the speech and language evaluation
that he had ordered, which is annulled as se t forth above. The IHO’s direction regarding
updating the present levels of perf ormance and goals and obj ectives is therefore sim ilarly
annulled. In light of my m odifications to the IHO’s decision as set forth above, I do not find a
basis for requiring amendment of the present levels of performance and goals and objectives and
I annul this relief.

Based upon the foregoing, the above referenced portions of the IHO’s decision and
related awarded relief are annulled.

VII. Conclusion

Based upon the foregoing, I concur with the IHO’s determ  inations that the
implementation of special education services for the student was delayed during the 2010-11
school year, that the student wa s improperly declassified at th e start of the 2011-12 school year
and that the student was denied a FAPE forth e 2012-13 school year. I also concur with the
IHO’s Decision that co mpensatory education serv ices are appropriately awarded to the stud ent
relating to the 2011-12 and 2012-13 school years. As set forth in more detail above, [ modify the
relief granted by the TH O for each of the school years in question and an nul the IHO’s Decision
to the extent it is inconsistent with this decision.

I have considered the parties' remaining contentions and find that I need not address them
in light of the determinations made herein.

THE APPEAL IS SUSTAINED TO THE EXTENT INDICATED.
IT IS ORDERED that the IHO’s Decision and Order dated March 6, 2013 is annulled to

the extent it awarded the parent relief for the 2010-11 school year: sp ecifically, the second
paragraph 4 of the awarded relief on page 54 of the IHO Decision is annulled; and
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IT IS FURTHER ORDERED that the IHO’s Decision and Order dated March 6, 2013
is modified relating to the relief awarded the parent for the 2011-12 and 2012-13 school years;
and

IT IS FURTHER ORDERED that the relief awarded to the parent relating to the 2011-
12 and 2012-13 school years is as follows, and to the extent the THO Decision is inconsistent at
paragraphs 1 through 4 (first paragraph 4) on pages 53 and 54, it is annulled; and

IT IS FURTHER ORDERED THAT |, having determ ined in this Decision that the
student is entitled to compensato ry education services, I direct that the appropriate am ount of
these services shall be determined at the studen t’s next CSE m eeting or at a CSE meeting to be
convened in the next 60 days from the date of this order, whichever is sooner. In determining the
appropriate am ount of com pensatory education se rvices due to the student, the CSE is also
directed to take into account the relevant considerations for each school year consistent with the
directives of this Decision.

Dated: Albany, New York
January 13, 2015 CAROL H. HAUGE
STATE REVIEW OFFICER
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