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DECISION
1. Introduction

This proceeding arises under th e Individuals with Disabilities Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the Ne w York State Education Law. Petitioner, (the
district), appeals from the decision of ani1 mpartial hearing officer (I HO) which found that it
failed to offer an appropriate educational progr am to respondent' s (the parent' s) daughter and
ordered it to reimburse the parent for her daught er's tuition costs for the Jum p Start program at
York Preparatory School (York Prep) forth e 2012-13 school year. The appe  al m ust be
sustained.

II. Overview—Administrative Procedures

The decision of the IHO is binding upon both parties unless appealed (Educ. Law

§ 4404[1]). A party aggrieved by the decision of an IHO may appeal to a State Review Officer
(SRO) (Educ. Law § 4404[2]; see 20 U.S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 NYCRR
200.5[k]). The appealing party or parties m ust identify the findings, conclusions, and orders of
the THO with which they disagree and indicate the relief that they would like the SRO to grant (8
NYCRR 279.4). The opposing party is entitled to re  spond to an appeal or cross-appeal in an
answer (8 NYCRR 279.5). The  SRO conducts an im partial re view of the IHO' s findings,
conclusions, and decisio n and is req uired to ex amine the entire hearing record ; ensure that the
procedures at the hearing were consistent with the requirements of due process; seek additional



evidence if necessary; and render an independe nt decision based upon th e hearing record (34
CFR 300.514[b][2]; 8 NYCRR 279.12[a]).

III. Facts and Procedural History

The parties' familiarity with the detailed facts and procedural history of the case an d the
IHO's decision is presumed and will not be re cited here. The CSE convened on April 18, 201 2,
to develop the student's IEP for the 2012-13 school year (see generally Dist. Ex. 2). The parent
disagreed with the recommendati ons contained in the April 2012 IEP  , as well as with the
particular public school site to which the district assigned th e student to attend for the 2012-13
school year and, as a result, notified the district of her intent to unilatera lly place the student at
York Prep (Parent Ex. C). In a due process complaint notice dated October 15, 2012, the parent
alleged that the district failed to offe r the student a free appropriate public education (FAPE) for
the 2012-13 school year (see Dist. Ex. 1).

Following prehearing conferences, an im partial hearing convened on January 14, 2013
and concluded on February 25, 2013 after two days of proceedings (Tr. pp. 1-281). In a decision
dated March 20, 2013, the IHO determ ined that the di strict failed to offe r the student a free
appropriate public education (FAPE) for the 2012-13 school year, that the Jump Start program at
York Prep was an appropriate uni lateral placement, and that equitable considerations weighed in
favor of the parent's request for an award of tuition reimbursement (IHO Decision at p. 13). As
relief, the IHO ordered the district to reimburse the parent for the cost of the student's tuition for
the Jump Start program at York Prep for the 2012-13 school year (IHO Decision at p. 13).

IV. Appeal for State-Level Review

The parties' familiarity with the particular issues for review on appea 1in the d istrict's
petition for review and the parent's answer thereto is also presumed and will not b e recited here.
The gravamen of the parties' dispute on appeal is whether a general ed ucation placement with
integrated co-teaching (ICT) services was appropriate for the student.'

V. Applicable Standards
Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with

disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and

! For clarity, this decision will refer to this placement on the continuum of se rvices as a classroom providing
integrated co-teaching (ICT) services, the term specified in State regulation, although the hearing record refers
to this setting as a "co llaborative team teaching" (CTT) classroom (see Tr. pp. 83, 186,219, 233, 234, 237,
239). ICT services are defined as "specially designed instruction and academic instruction provided to a group
of students with disabilities and nondisabled students" (8 NYCRR 200.6[g]). School personnel assigned to a
classroom with IC T serv ices "sh all m inimally in clude a special e ducation teac her and a general education
teacher" (8§ NYCRR 200.6[g][2 ]). The State Education De partment has issue d a policy guidance document
which provides more information about these services ("Continuum of S pecial Education Services for School-
Age St udents with Disab ilities," VESID Mem .[Ap r. 2008],atp p-1 1-15, availab le at
http://www.p12.nysed.gov/specialed/ publications/policy/schoolagecontinuum.pdf).



independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a ) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of  procedures for developing a student' s IEP and
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd.
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App'x 156, 2009
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek  v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d
415,419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][1]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction”
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at must be provide d th rough an IEP" (W_alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,’ and . . . affords the student with an op portunity greater than
mere 'trivial advancement'™ (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citations




omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the least restric ~ tive environm ent (LRE) (20 U.S.C. §  1412[a][5][A]; 34 CFR
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.
2010], aff'd, 486 Fed. App'x 954, 20 12 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch.
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).

An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the " results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][1], [2][1][A];
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]; see also Application of the Dep't of Educ.,
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of
the Dep't of Educ., Appeal No. 06-029; Application of a Child with a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal
No. 93-9).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay
expenses that it should have paid all along and woul d have borne in the first instance" had it
offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

The burden of proof is on the school district ~during an impartial hearing, except that a
parent seeking tuition reim bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).




V1. Discussion
A. ICT Services

Turning the parties' arguments regarding whether ICT s ervices were appropriate for the
student, the hearing record shows that the student had been attending York Prep and participated
in the Jump Start program at the time of the April 2012 CSE meeting (see e.g., Dist. Exs. 5 at p.
2; 6). According to a "review rationale" of the CSE dated April 18, 2012, the docum  ents
considered by the April 2012 CSE includedaJ une 2011 social history update, a June 2011
vocational assessm ent with both the parent and student, a June 2011 psychoeducational
evaluation report, a May 2011 obser  vation of the student, a repor t of the student' s teacher
provided by the parent, and the st udent's report card. The Jum p Start teacher participated in the
April 2012 CSE meeting, but did not specifically remember whether the appropriateness of ICT
services in a public school setting for the student was discussed (Tr. pp. 65, 68, 220).

In her decision, the IHO ruled that an ICT wa s not appropriate due to a statement in the
student's June 2011 psy choeducational evaluation report that the student's cognitive difficulties
"may cause m ore dif ficulty in a la rger class r oom setting , with the norm al distra ctions of a
classroom" (IHO Decision at p. 10; see Tr. pp. 60-62; Dist. Ex. 4 at p. 10). In addition, the IHO
cited the parent' s conclusion that the student' s progress was a direct result of the services and
small classes she received in  the unilateral p lacement and th at the s tudent was doing well
because of the support she receiv ed in the Jum p Start program (IHO Deci sion at p. 10; see Tr.
pp- 238, 260). The IHO further reas oned that the student had previo usly been placed in a larger
class in another private school an d had not m ade progress, and th at placing her in the proposed
class setting with ICT services would have the same result (IHO Decision at p. 10).”

However, according to the June 2011 psyc hoeducational evaluation report, the student's
overall cog nitive and academ ic abilitie s rang ed from the high average range for reason  ing
abilities on verbal tasks, to the extremely low range in processing speed, but in the average range
in overall re ading and m ath abilities (Dist. Ex . 10 at p. 4). Further, the evaluato r opined that,
although the student exhibited some inattention during the evaluation, she attempted to complete
all tasks presented, worked appropriately during the assessment and generally responded quickly
to most tasks (Dist. Ex. 10 at p. 2). Although the June 2011 psychoeducational evaluation stated
that a large classroom setting may cause the student difficulties, and the parent asserted that the
student req uired a sm aller class th an the r ecommended general educa tion se tting with ICT
services, w hat cons titutes a "sm all class" is not defined in the hear ing record, and it is
questionable whether or not sm all class size, in and of itself, constitutes special edu cation (see
Frank G. v. Board of Educ. of Hyde Park  , 459 F.3d 356, 365 [2d Ci  r. 2006] [declining t o
determine whether small class size alone constituted special education]).

2 The THO improperly compared the student's previous progress in a general education class setting with one
teacher, which was larger than the student's current class, with the ICT services within a general education class
that would have two teachers, one of whom is special education certified and limited to student load in the ICT
capped at 12 students (see IHO Decision at p. 10).



The April 2012 IEP pr esent levels of perfor mance, which are not in dispute, reflect,
among other things, that the student's decoding, vocabulary, and basic math skills were age/grade
appropriate, and that sh e experienced som e difficulty with and benefitted from teacher support
for higher level reading com  prehension tasks, consistent use of active read  ing strategies,
paragraph development, editing and proofreading during the writing process, and multistep and
word mathematics problems (Dist. Ex. 2 at p. 1) . The April 2012 IE P also indicated that the
student took "medication at home for attention and focusing" (id. at p. 2)

The district special educati on teacher who participated in the April 2012 m eeting stated
that the CSE determ ined the student could ma ke progress with the support of ICT services
because she was functioning at her grade leve | and should be doing general edu cation work
along with her nondisabled peers (Tr. pp. 83, 136). The special education teacher also stated that
the IEP incorporated m anagement needs and test accommodations to addr ess, for exam ple, the
student's slow processing speed (Tr. p. 123, see Dist. Ex. 2 at pp. 2, 9). Supports for the student's
management needs provided for in the IEP included preferential seating, reminders to use activie
reading strategies, refocusing and redirection, re petition of concepts, breaking down the writing
process, graphic organizers, editing checklist, use of a highlighter for salient information, use of
an index card to track w hen reading, mathematics reference m aterials such as a procedure card
with mathematical steps outlined, and monitoring task completion (as the student could becom e
overwhelmed) (Dist. Ex. 2 at p. 2; see Tr. pp. 70-71). The IEP also included the following
testing acco mmodations: extend ed tim e (double tim e), separate locatio n, described as a sm all
group with minimal distractions, directions repeated, and allowing the student to mark up the test
booklet (at pp. 9-10; see Tr. pp. 72-73). The April 2012 IEP also included annual goals to
address the student' s needs identif ied in the present levels of performance, including goals to
improve the student's ability to use the writing p rocess in multistep stages, develop strategies to
use writing tools such as graphic organizers , expand her vocabulary and word relationships,
improve her coping skills and reduce anxiety, and so lve multistep mathematical problems (Dist.
Ex. 2 at pp. 3-8). The hearing record reflects th at the April 2012 CSE rejected special education
teacher sup port serv ices (SETSS) as inadequa te for the student, who "benefit[ed] from  the
support of a special education te acher in the classroom to mon itor her progress with the work
load" (Dist. Ex. 2 at p. 1 3; see Tr. p. 142). Finally, the special education teacher opined that, in
contrast to the student's Jump Start program, ICT services woul d provide support to the student
from a special edu cation teacher for the en tire day (Tr. p. 142). The April 2012 CSE further
recommended that the student re ceive counseling services to he Ip the student develop coping
skills (Dist. Ex. 2 at p. 8).

Thus, given the s tudent's re lative co gnitive and academ ic strengths, the hearing re cord
supports a f inding that the April 2012 IEP' s recommendation for ICT s ervices, along with the
other accommodations, modifications, annual goal s, and counseling services, was reasonably
calculated to provide the student with educational benefit in the LRE.

B. Challenges to the Assigned Public School Site
As to the IHO's findings regarding the class size at the assigned public school site, as well

her observation that it would have been "helpful"  to have a district "ICT teacher" at the CSE
meeting to explain how the student' s IEP woul d be im plemented and how the student' s needs



would be would be m et in a larger classroom setting (IHO Decision at p. 10), in th is instance,
similar to the reasons set f orth in other Sta te-level adm inistrative decisions resolving sim 1ilar
disputes (e.g., Application of the Dep't of Educ., Appeal No. 14-025; Application of the Dep't of
Educ., Appeal No. 12-090; Application of a Stud ent with a Disability, Appeal No. 13-237), the
IHO's determinations must be reversed. The parents' claims turn on how the April 2012 IE P
would or would not have been implem ented and, as it is undisputed that the student did not
attend the district's assigned public school site (s_ee Parent E xs. C at p. 1; E), the parent cannot
prevail on such speculative claims (R.E., 694 F.3d at 186-88; see F.L.. v. New York City Dep't of
Educ., 553 Fed. App'x 2, 9, 2014 WL 53264 [2d Cir. Jan. 8, 2014] [citing R. E. and explaining
that "[s]peculation that [a] school  district will not adequately  adhere to [an] IEP is not an
appropriate basis for unilateral placem ent" and that the "appropriate forum for such a claim is 'a
later proc eeding' to show that the child was denied a [FAPE]' because necessary services
included in the IEP were not provided in practi ce"]; K.L. v. New York City Dep' t of Educ., 530
Fed. App'x 81, 87,2013 W L 3814669 [2d Cir. July 24, 2013]; P.K. v. New York City Dep' t of
Educ., 526 Fed. App' x 135, 141,2013 WL 2158587 [2d Cir. May 21, 2013]; see also C.F. v.
New York City Dep't of Educ., 746 F.3d 68, 79 [2d Cir. Mar. 4, 2014]; C.L.K. v. Arlington Sch.
Dist., 2013 WL 6818376, at *13 [S. D.N.Y. Dec. 23, 2013]; R.C. v. Byram Hills Sch. Dist., 906
F. Supp. 2d 256, 273 [S.D.N.Y. 2012]).

VII. Conclusion

Having determ ined th at the evidence in the hearing reco rd re futes the IHO' s
determination that the district did not offer the student a FAPE for th e 2012-13 school year, the
necessary inquiry is at an end an d there is no need to reach the issues of whether the Jum p Start
program at York Prep was an appropriate unilateral placem ent or wheth er equ itable
considerations weighed in favor of the parents' request for relief.

I have considered the remaining contentions and find it is unnecessary to address them in
light of my determinations above.

THE APPEAL IS SUSTAINED.

IT IS ORDERED that the IHO's decision dated March 20, 2013 is modified by reversing
that portion which found that the district failed to offer the student a FAPE for the 2012-13
school year.

Dated: Albany, New York
November 19, 2014 JUSTYN P. BATES
STATE REVIEW OFFICER






