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DECISION

1. Introduction

This proceeding arises under th e Individuals with Disabilities Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law. Petition er (the
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed
to offer an appropriate educati onal program to respondent's (the parent's) son and ordered it to
pay for the costs of the student' s tuition at the Cooke Center for Learning and Developm ent
(Cooke) for the 2012-13 school year. The parent cross-appeals from the IHO' s decision to the
extent that it did not reach certain issues raised in the due process complaint notice. The appeal
must be dismissed. The cross-appeal must be dismissed.

II. Overview—Administrative Procedures

The decision of the IHO is binding upon both parties unless appealed (Educ. Law
§ 4404[1]). A party aggrieved by the decision of an IHO appeal to a State Review Officer (SRO)
(Educ. Law § 4404[2]; see 20 U.S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 NYCRR 200.5[k]).
The appealing party or parties m ust identify the findings, conclusions, and orders of the IHO



with which they disagree and indicate the relief that they would like the SRO to grant (§ NYCRR
279.4). The opposing party is entitled to respond to  an appeal or cross-appeal in an answer ( 8
NYCRR 279.5). The SRO conducts an impartial review of the IHO's findings, conclusions, and
decision and is required to exam ine the en tire hearing record; ensure that the p rocedures at the
hearing wer e consis tent with th e r equirements of due process; seek  additional evidence if
necessary; and render an independent deci sion based upon the hearing record (34 CFR
300.514[b][2]; 8 NYCRR 279.12[a]).

II1. Facts and Procedural History

The parties' familiarity with the detailed facts and procedural history of the case an d the
[HO's decision is presumed and will not be recited here. ' The Committee on Special Education
(CSE) convened on August 6, 2012, to for mulate the student's IEP for the 2012-13 school year
(see generally Parent Ex. A). The parent disagr eed with the recommendations contained in the
August 2012 IEP, as well as with the particular pub lic school site to whic h the district assigned
the student to attend for the 2012 -13 school year, and, as a result, notified th e district of her
intent to unilaterally place the st udent at Cooke (Parent Exs. J; K). * In a due proces s complaint
notice, dated October 12, 2012, the parent alleged th at the district failed to offer the student a
free appropriate public education (FAPE) in the least restric tive environm ent (LRE) for the
2012-13 school year (see Dist. Ex. 1 at pp. 1-2, 4).

An impartial hearing convened on December 3, 2012, and concluded on January 15, 2013
after two days of proceedings (Tr. pp. 1-284). In adecisi on dated March 25, 2013, the IHO
determined that the district failed to offer the student a FAPE for the 2012-13 school year, that
Cooke was an approp riate unilateral placem ent, and that equitab le con siderations weighed in
favor of the parents' request for the costs of the student's tuition (IHO Decision at pp. 8, 13, 15) .
As relief, the IHO ordered the district to directly fund the cost of the student' s tuition at Cooke
for the 2012-13 school year (id. at p. 15).

IV. Appeal for State-Level Review

The parties' familiarity with the particular issues for review on appea 1in the d istrict's
petition for review and the par ents' answer and cross appeal is also pres umed and will notb e
recited here. The crux of th e parties' dispute on appeal is whether the August 2012 CSE' s
recommendation of a 12:1+1 special class in a co mmunity school constituted the student's LRE.
In addition, as to issues unaddressed by the I HO, the parties d ispute whether the student was
properly placed in a sixth grad e special education classroom based on his age and abilities and
whether the district was obligated to establish the appropriateness of the assigned public school
site. Finally, the district argues that the IHO e rred in determining that Cooke was an appropriate
unilateral placement for the s tudent and that eq uitable cons iderations weighed in favor of th ¢

! Any additional facts necessary to the disposition of the parties' arguments will be set forth below as necessary
to resolution of the issues presented in this appeal.

? The Commissioner of Education has not approved Cooke as a school with which school districts may contract
to instruct students with disabilities (see 8 NYCRR 200.1[d], 200.7]).



parent's request for relief. In addition, the distri ct argues that contrary to the IHO' s decision, the
parent was not entitled to direct funding of the student's tuition.

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).
A FAPE is offered to a student when (a) the bo  ard of education com plies with the procedural
requirements set forth in the IDEA, and (b) th e IEP developed by its C SE through the IDEA's
procedures is reasonab ly calculated to enable  the studen t to receiv e education al benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217,245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).

The IDEA requires that a student's recommended program must be provided in the LRE
(20 U.S.C. § 1412[a][5][A]; 34 CFR 300.114[a ][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc],
200.6[a][1]; see P. v. Newington B d. of Educ., 546 F.3d 111, 111 [2d Cir. 2008]; Gagliardo v.
Arlington Cent. Sch. Dist., 489 F.3 d 105, 108 [2d Cir. 2007]; W_alczak v. Florid a Union Free
Sch. Dist., 142 F.3d 119, 132 [2d Cir. 1998]; Patskin v. Bd. of Educ., 583 F. Supp. 2d 422, 428
[W.D.N.Y. 2008]). In determining an appropriate placement in the LRE, the IDEA requires that
students with disabili ties be educated t o the maximum extent appropriate with students who are
not disab led and that s pecial class es, separa te schooling or other re moval of students with
disabilities from the general educational environment may occur only when the nature or severity
of the disability is such that education in regular cla sses with the use of s upplementary aids and
services cannot be achieve d satisfactorily (20 U.S.C. § 1412[a][5][A]; see 34 CFR
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.6[a][1]; M.W . v. N. Y.C. Dep't of Educ., 725
F.3d 131, 144 [2d Cir. 2013]; Newington, 546 F.3d at 112, 120-21; Oberti v. Bd. of Educ., 995
F.2d 1204, 1215 [3d Ci r. 1993]; J.S. v. N. Coloni e Cent. Sch. Dist., 586 F. Supp. 2d 74, 82
[N.D.N.Y. 2008]; Patskin, 583 F. Supp. 2d at 4 30; Watson v. Kingston City Sch. Dist., 325 F.
Supp. 2d 141, 144 [N.D.N.Y. 2004]; Mavis v. S obol, 839 F. Supp. 968, 982 [N .D.N.Y. 1993]).
The placement of an individual student inth e LRE shall "(1) prov ide the spec ial education
needed by the student; (2) provide for educa tion of the student to the m aximum extent
appropriate to the needs of the student with other stud ents who do not have disabilities; and (3)
be as close as possible to the stude nt's hom ¢" (8§ NYCRR 200.1[cc]; 8 NYCRR
200.4[d][4][11][b]; see 34 CFR 300.116). Considera tion is also given to any potential harm ful
effect on students or on the quality of servic es that they need (34 C FR 300.116[d]; 8 NYCRR
200.4[d][4][i1][c]). Federal and Stat e regulations also require that school districts ensure that a
continuum of alternative placem ents be availab le to meet the needs of students with disabilities
for special education and related services (34 CFR 300.115; 8 NYCRR 200.6). The continuum
of alternative placements includes instruction in regular classes, special classes, special schools,
home instruction, and instruct ion in hospitals and instituti  ons; and the continuum m akes




provision fo r supplem entary services (such as re source room or itin erant instru ction) to be
provided in conjunction with regular class placement (34 CFR 300.115[b]).

To apply the principles described above, the Second Circuit adopted a two-pronged test
for determining whether an IEP places a student in the LRE, considering (1) whether education
in the gene ral clas sroom, with the use of sup plemental aids and services, can be achieved
satisfactorily for a given student, and, if not, (2) whether the school has mainstreamed the student
to the maximum extent appropriate (Newington, 546 F.3d at 119-20; see M.W .., 725 F.3d at 143-
44; ].S., 586 F. Supp. 2d at 82; Patskin, 583 F . Supp. 2d at 430; see also Oberti, 995 F.2d at
1217-18; D aniel R.R. v. State Bd. of Educ ., 874 F.2d 1036, 1048-50 [S5th Cir. 1989]). A
determination regarding the first prong, (whether  a student with a disability can be educated
satisfactorily in a general education class with s upplemental aids and services), is made through
an examination of a non-exhaustive list of factors, including, but not lim ited to "(1) whether the
school district has made reasonable efforts to acc ommodate the child in a regular classroom ; (2)
the educational benefits available to the child in a regular class, with appropriate supplem entary
aids and services, as co mpared to the benefits provided in a special ed ucation class; and (3) the
possible negative effects of the inclusion of the child on the education of the other students in the
class" (Newington, 546 F.3d at 120; see M.W__ ., 725 F.3d at 144; J.S., 586 F. Supp. 2d at 82;
Patskin, 583 F. Supp. 2d at 430; see also Ober ti, 995 F.2d at 1217-18; Daniel R.R., 874 F.2d at
1048-50). If, after exam ining the factors under the first prong, it is determ ined that the district
was justified in rem oving the stud ent from th e general education cl assroom and placing the
student in a special class, th e second prong requires ¢ onsideration of whether the district has
included the student in school program s with nondisabled students to the m  aximum extent
appropriate (Newington, 546 F.3d at 120).

In fashioning a test to assess a stud ent's placement in the L RE, the Court acknowledged
that the IDEA' s " strong preference' " for edu cating students with disa bilities alongside their
nondisabled peers "'must be weighed against the im portance of providing an appropriate
education" to students with disabilities (Newington, 546 F.3d at 119, citing Walczak, 142 F.3d at
122, and Briggs v. Bd. of Educ. of Conn., 882 F .2d 688, 692 [2d Cir. 1989]; see Lachm an v. Ill.
State Bd. of Educ., 852 F.2d 290, 295 [7th Cir. 1988]). * In recognizing the tension created
between the IDEA's goal of "providing an education suited to a st udent's particular needs and its
goal of educating that student with his non-disabl ed peers as much as circum stances allow," the
Court explained that th e inquiry must be fact specific, individualized, and on a case-by-case
analysis reg arding whether both go als have been "optim ally accomm odated under particular
circumstances" (Newington, 546 F.3d at 119-20, citing Daniel R.R., 874 F.2d at 1044).*

*In 1994, the Office of Spec ial Edu cation (OSEP) for the United States De partment of E ducation issued a
policy m emorandum t o pro vide guidance rega rding t he IDE A's LR E req uirement, whi ch o pined t hat t he
"overriding rule in placement [was] that each student's placement must be individually-determined based on the
individual student's abilities and needs" (OSEP Memorandum 95-9, 21 IDELR 1152 [Nov. 23, 1994]; see Letter

to Vergason, 17 IDELR 471 [OSERS 19 91] [emphasizing that a student's "educational placement . .. must be
determined by the contents of that child's IEP"]; Letter to Lott, 16 IDELR 84 [OSEP 1989] [same]).

* The Second Circuit left open the question of whether costs should be taken into account as one of the relevant
factors in the first prong of the LRE analysis (Newington, 546 F.3d at 120 n.4).



A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay
expenses that it should have paid all along and woul d have borne in the first instance" had it
offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim  bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

V1. Discussion
A. LRE

As an initia | matter, the parties do not dispute the adequacy of the evaluative m aterials
relied on by the August 2012 CSE or the appropriateness of the August 2012 IEP's present levels
of perfor mance and m anagement needs. Nor do the parties dispute the ability of the 12:1+1
special class placem ent to adequately support  the studen t's special education needs with
appropriate instruc tion. Instead, the grava men of the parties'  dispute is whether the
recommended placement constituted the student's LRE. The IHO found that th e district failed to
offer the student a FAPE, in part, because the August 2012 CSE failed to "give any consideration
to placing [the student] inam ainstream progr am with appropriate su pports and services" in
violation of LRE principles (IHO Decision at p. 12). The IHO also determined that the stude nt
could be "successfully educated in a mainstream class" if provided with the appropriate supports,
including a 1:1 inclusion aide (i_d.). For the reasons stated below I find that the evidence in the
hearing record supports the IHO's ultim  ate determination that th e August 2012 IEP was
substantively deficient and that the district failed to offer the student a FAPE in the LRE but m y
reasoning differs.

The parties do not articulate any m eaningful arguments relating to the first prong of the
Newington test and the hearing record suppor ts the August 2012 CSE' s recommendation to
remove the student, at least for som e portion of the student' s programming, from the general
education environment.” In coming to a contrary determ ination, the THO relied on, among other
things, the extent to which the student received instruction in a general education class setting at

> As furth er described below, th e student was still, even during the 2012-13 school year, being removed from
general ed ucation and his nondisabled peers by Cooke in order to provide him with 1: 1 aca demic su pport
sessions.



Cooke during the 2011-12 school year (see IH O Decision at p. 12). This is in error, however ,
because the eviden ce d oes not ind icate th at the student received p rimary instru ction in the
general education classroom at Cooke duri ng the 2011-12 school year (Tr. pp. 131, 155-56;
Parent Exs. N at pp. 7-8, 11-12). That is, th e June 2012 Cooke progress report indicated that,
although the student attended general education classes with 1:1 support for both mathem atics
and science during the 2011- 12 school year, he prim arily received academic instruction in a 3:1
setting for m athematics and a 12:1+1 special cla ss for science, with m odified, multi-sensory
instruction in both (Tr. pp. 130-31, 159-160, 162-63; Parent Ex. N at pp. 7-8, 11-12). ¢ Thus at
the prior to the CSE meeting, Cooke was also finding it necessary to remove the student from the
general education setting for portions of the student's programing.

Moreover, contrary to the IHO' s finding that the August 2012 CSE  failed to give any
consideration to placing the student in a ge neral education environm ent with appropria te
supports and services, the hearing record re ~ veals that the August 2012 CSE did consider
placement of the studen t in a general education class placement with integrated co -teach (ICT)
services, which was rejected becau se in the view of the CSE the class size was "to o large" to
address the student's academic and social/emotional needs (Tr. pp. 65-66, 69, 193, 258; Dist. Ex.
A atp. 14).7 The parent testified that she agreed with this determination (Tr. pp. 258, 277-78).

® A discrepancy exists between the June 2012 C ooke progress report, which was relied upon by the A ugust
2012 CSE, and the testimony of the student's Cooke special education teacher from the 2011-12 school year (Tr.
p- 128; compare Parent Ex. N atpp. 1, 7-8, 11-12, with Tr. pp. 131, 155-56). While the June 2012 progress
report indicated that the student recei ved most of his m athematics and science instruction in his special class at
Cooke, with additional instruction in the general education class for mathematics and "when time permits" for
science, the t eacher's testimony in dicated that the student receive d most of his mathematics a nd s cience
instruction in the general education classroom (compare Parent Ex. N at pp. 8, 12, with Tr. pp. 131, 155-56,
158). Since the Cooke special education teacher did not attend the August 2012 CSE meeting and since there is
no other indication in the hearing record that the CSE had information about the student's participation in the
partial inclusion program at Cooke other than the description in the progress report, the teacher's retrospective
testimony in this regard does not impact the analysis of the appropriateness of the student's [EP (Tr. pp. 37-38,
58, 77, 162, 249; Parent Exs. A at p. 15; N).

" The district representative testified that the August 2012 CSE did not consider any program "less restrictive"
for the st udent than a n ICT classroom, such as a general education cla ss placem ent with s pecial education
teacher support services (SE TSS) or a 1:1 aide becaus e she believed having a 1:1 paraprofessional even in a
general education classroom, was "more restrictive" than being in either an ICT class or even a 12:1+1 special
class (Tr. pp. 66, 69, 87, 93, 95, 235, 258).



Turning to the second prong of the Ne__wington LRE test—wheth er the district
mainstreamed the stude nt to the m aximum extent approp riate—review of the hearing reco rd
shows that district failed to in clude the student in school progra ms with nondisabled students to
the maximum extent appropriate. Here, the district representative who attended the August 2012
CSE testif ied that the CSE was aware that the student had attended a general education
classroom for mathematics and science instruction during the 2011-12 school year; that the April
2012 private psychoeducational evaluation repor ~ t had recomm ended that the student be
immersed in a general education classroom  with the help of an aide to allow  for increas ed
opportunities for peer interaction and academic progress; and that the parent was co ncerned that
the 12:1+1 special class placement, alone, would not allow the s tudent to inte ract with socially
appropriate peers and meet his full potential (Tr. pp. 83-86, 93; Parent Exs. A at pp. 13-14; G at
p. 12). In addition, the hearing r ecord indicates that th e student was eager to participate in his
general education classes in the C ooke imm ersion program, showed im proved focus, and was
benefiting from being with academic and social role m odels, and th at the parent rep orted to the
August 2012 CSE that the student had "experienced success" in his gene ral education classes
(Tr. pp. 191, 253, 255; Parent Exs. A atp. 2; N at pp. 8, 11).

However, despite these facts, the Augus t 2012 CSE failed to develop an educational
program that that would have provided the stud ent with access to nondisabled students to the
maximum extent appropriate (T r. pp. 65-66, 69; Dist. Ex. A atp. 14). The August 2012 IEP is
devoid of any inform ation regarding the extent to which the student would participate in school
programs or activities with nondisabled pe ers (Tr. p. 90; Pare nt Ex. A atp. 11). ° W hile the
district representative w ho attended the August 2012 CSE testified at the im partial hearing that,
ina 12:1+1 special class placem ent in a community school, the st udent could be m ainstreamed
for a class, depending on his level of skill, and that the student would be with nondisabled peers
peers for lunch, recess and assemblies (but not gy m), this testimony is imperm  issibly
retrospective and cannot be relied upon to "rehabilitate a deficient IEP after the fact" (Tr. pp. 73,
105-06; see R.E., 694 F.3d at 186).

Thus, while the hearing record supports a fi nding the student's needs warranted a special
class placement, given the student's success in the inclusion program at Cooke, the August 2012

®ICT services are defined as "specially designed instruction and academic instruction provided to a group of
students with disabilities and nondisabled students" (8 NYCRR 200.6[g]). School personnel assigned to an ICT
class "shall minimally include a special education  teacher a nd a ge neral education teacher" (§ NYCRR
200.6[g][2])- In desc ribing how LRE related tot he c ontinuum of service options, State gui dance in 2008
indicated that ICT services were "directly designed to support the student in his/her general education class"
("Continuum o f Special Education Services for School-Age Students with Disabilities," at p p. 3-4, Office of
Vocational and Edu cational Serv ices for Individuals with Disab ilities (VESID) [Apr. 20 08], availab le at
http://www.p12.nysed.gov/specialed/publications/policy/schoolagecontinuum.pdf).  In add ition, th e Second
Circuit has noted that the two-prong test adopted in Newington did not adequately address the LRE question
involving a student's recommended placement in a "general education environment with [ICT] services," which
the C ourt des cribed as a pl acement "som ewhere i n be tween a re gular classroom and a se gregated, spe cial
education classroom" (M.W., 725 F.3d at 144). Declin ing in that instance to analyz e an ICT classroom as a
placement in a "special class," the C ourt determined that the appropriate question focused on whether the "ICT
services were appropriate supports for [the student] within a general education environment" (M.W., 725 F.3d
at 144).

% The relevant sections of the IEP were left blank.



IEP should have clearly indicated the manner and extent to which the student would be provided
access to nondisabled peers. The evidence supports a conclusion that while the student needed to
be removed from the general education enviro nment for a least a portion of his program , he
could receive at least some academic instruction together with his non-disabled peers. Therefore,
the IHO's ultim ate conc lusion that the dis trict did not satisf'y the requir ements of of fering the
student a FAPE in the LRE must be upheld.

B. Grade Level

With regard to the parties' dispute ove r the appropriateness of the August 2012 CSE's
recommended sixth grade classroo m placement, the IDEA provides for im partial hearings an d
State-level reviews in matters relatin g to the identification, evaluation or educational placem ent
of students, or the provision of a F APE (20 U.S.C. § 1415[b][6][A]; 34 CFR § 300.507[a][1]; 8
NYCRR 200.5[1][1], [J][1]). In this case, the allegatio ns in the parent' s cross appeal—which
relate to the appropriateness of  a particular grade level cl  assroom for the student—do not
constitute m atters rela ting to the identification, evaluation  or educational placem ent of the
student, or the provision of a FAPE to the stude nt, and therefore the THO correctly declin ed to
address this issue in his decision (see Education Law § 1709[3] [authorizing a board of education
"[t]o prescribe the course of  study by which the pupils of the schools shall be graded and
classified, and to regulate the admission of pupils and their transfer from one class or department
to another, as their scholarship shall warrant"]; Kajoshaj v. Ne w York City Dep't of Educ., 543
Fed. App'x 11, 17,2013 WL 5614113 [2d Cir. 2013], citing Matter of Isquith v. Levitt, 285 App.
Div. 833 [2d Dep't 1955])."° While it may be possible in cert ain cases that the assignm ent of a
student to a particular grade level may give rise to an inference of a pos sible functional or age
range grouping violation (see 8 NYCRR 200.6[h]), no permissible inference to that effect may be
drawn from the facts alleged by the parent in this case.

Accordingly, neith er th e IHO, nor this SRO, has jurisdiction over the allegations
regarding the student's particular grade level classroom.

C. Challenges to the Assigned Public School Site

Though not discussed by the I HO, the parent claim s that the proposed classroom at the
assigned public school site contained students "functioning at a far lower level" than the student,
and that the class had "m  inimal structure," "little supervision," an d few opportunities for
mainstreaming." For the reasons set forth in other State-level ad ministrative decisions resolving
similar disputes (e.g., A pplication of the Dep't of Educ., Appeal No. 14-025; Application of the
Dep't of Educ., Appeal No. 12-090; Application of a Student with a Disability, Appeal No. 13-
237), I find these assertions without merit. The parent's claims turn on how the August 2012 [EP
would or would not have been im plemented. B ecause it is undisputed that the student did n ot
attend the district's assigned publ ic school site (see Parent E xs. J; K), the parent cannot prevail
on these speculative claims (R.E., 694 F.3d at 186-88; see F.L. v. New York City Dep't of Educ.,

' Further, neither the IDEA nor State law require a district to specify a student's grade level on his or her IEP
(20 U.S.C. § 1414[d][1][A][ii]); see Lathrop R-II Sch. Dist. v. Gray, 611 F.3d 419, 427 [8th Cir. 2010]; Dep't of
Educ. v. C.B., 2012 WL 220517, at *8 [D. Haw. Jan. 24, 2012]; see also Rowley, 458 U.S. at 200).




553 Fed. App' x2,9,2014 W L 53264 [2d Cir. Ja n. 8, 2014] [citing R.E. and explain ing that
"[s]peculation that [a] school district will not adequately adhere to [an] IEP is not an appropriate
basis f or u nilateral p lacement" an d tha t the " appropriate forum for such acla imis 'a later
proceeding' to show that the child was denied a [FAPE] 'because necessary services included in
the IEP were not provided in practice"]; K.L ., 530 Fed. App'x at 87,2013 W L 3814669; P.K. v.
New York City Dep' t of Educ., 526 Fed. App'x 135, 141, 2013 WL 2158587 [2d Cir. May 21,
2013]; see also C.F. v. New York City Dep' t of Educ., 746 F.3d 68, 79 [2d Cir. Mar. 4, 2014];
C.L.K. v. Arlington Sch. Dist ., 2013 W L 6818376, at *13 [S.D.N.Y . Dec. 23, 2013]; R.C. v.
Byram Hills Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012])

D. Unilateral Placement

Because the district failed to offer the student a FAPE in the LRE for the 2012-13 school
year, the next issue is whether  the parent's unilateral placem ent of the student at Cooke was
appropriate. A private school placement must be "proper under the Act" (Carter, 510 U.S. at 12,
15; Burlington, 471 U.S. at 370), i.e., the privat e school m ust provide an educational progra m
which m eets the student' s special educati on needs (see Gagliar do, 489 F.3d at 112, 115;
Walczak, 142 F.3d at 129; Matrej ek, 471 F. Supp. 2d at 419). A pa rent's failure to select a
program approved by the State in favor of an unapproved option is not itself a bar to
reimbursement (Carter, 510 U.S. at 13-14). The private school need not employ certified special
education teachers or have its own IEP for the student (id. at 14). Parents seeking reimbursement
"bear the burden of dem onstrating that their private placement was appropriate, even if the IEP
was inappropriate" (Gagliardo, 489 F.3d at 112; see M.S. v. B d. of Educ., 231 F.3d 96, 104 [2d
Cir. 2000]). "Subject to certain lim ited exceptions, 'the sam e considerations and criteria that
apply ind etermining whether the [s]chool [d]i  strict's placem ent is appropriate shouldb e
considered in determining the appropriateness of the parents' placement..." (Gagliardo, 489 F.3d
at 112; Frank G. v. Bd. of Educ., 459 F.3d at 364 [2d Cir. 2006]; see Rowley, 458 U.S. at 207).
Parents need not show that the placement provides every sp ecial service necessary to m aximize
the student's potential (Frank G ., 459 F.3d at 364-65). W hen determining whether the parents'
unilateral placement is appropriate, "[u]ltimately, the issue turns on" w hether that placem ent is
"reasonably calculated to enable the child to receive educational benefits" (Frank G., 459 F.3d at
364; see Gagliardo, 489 F.3d at 115; Berger v. Medina City Sch. Dist., 348 F.3d 513, 522 [6th
Cir. 2003] [stating "evidence of academ ic progress at a private school doe s not itself establish
that the private p lacement offers adequate an d approp riate education under the IDEA"]). A
private placement is only appropr iate if it provi des education instruction specially designed to
meet the unique needs of a student (20 U.  S.C. § 1401[29]; 34 CFR 30 0.39[a][1]; Educ. Law
§ 4401[1]; 8 NYCRR 200.1[ww]; Ro wley, 458 U.S. at 188-89; Gagliardo, 489 F.3d at 114-15
[noting that even though the uni lateral placement provided special education, the evidence did
not show that it provided special education servi ces specifically need ed by the student]; Frank
G., 459 F.3d at 365; S _tevens v. N ew York City Dep' tof Educ., 2010 W L 1005165, at *9
[S.D.N.Y. Mar. 18, 2010]).

The Second Circu it h as set forth the sta ndard for determining whether parents have
carried their burden of demonstrating the appropriateness of their unilateral placement.



No one f actor is neces sarily dispos itive in determ ining whether
parents' unilateral placement is reasonably calculated to enable the
child to receive educational benefits. Grades, test scores, and
regular adv ancement m ay constitute evid ence thatac hild is
receiving educational benefit, but courts assessing the propriety of
a unilateral placement consider the to tality of the circumstances in
determining whether th at placem ent reasonably serves a child' s
individual needs. To qualify for reimbursement under the IDEA,
parents need not show that a priv  ate p lacement furnish es every
special service necessary to maximize their child's potential. They
need only dem onstrate that th e p lacement provides educ ational
instruction specia lly designed to m eet the unique needs of a
handicapped child, supported by such services as are necessary to
permit the child to benefit from instruction.

(Gagliardo, 489 F.3d at 112, quoting Frank G., 459 F.3d at 364-65).

Here, the evidence in the hearing record s upports the IH O's finding that the program
offered by Cooke was appropriately designed to address the specific special education needs of
the student (IHO Decision at p. 13). The evidence in the hearing record indicates that, during the
2012-13 school year, the student attended the fu 1l inclusion program at Cooke which provided
him with access to a general e  ducation setting with the f ull-time support of a 1:1 inclusion
assistant at a parochial school affiliated with Cooke (Tr. pp. 138-39, 161, 198, 208; Parent Ex. L
atp. 2). As part of his class sched ule, the student also received sev en 1:1 academ ic support
periods per week (Parent Ex. M at p. 1). In ad dition the student received the related services of
speech-language therapy, OT, and counseling, as we 1l as testing accommodations (Tr. pp. 205,
235, 266). While the district argues that the st  udent was not receiving a specially designed
program at Cooke because he lacked the support of a licensed special education teacher, as noted
above, the private school need not meet State standards by employing certified special education
teachers (see Carter, 51 0 U.S. at 14). More importantly, the hearing record shows that the staff
qualifications were sufficient insofar as the hearing record reveals that the student's 1:1 inclusion
assistant had previously been a teacher in a parochial high school (Tr. pp. 199, 235). Moreover,
the full inclusion supervisor had her certificati  on in special education, and it was her job to
"provide consulting and training service and s upport for the inclusion assistant and general
education teacher" (Tr. pp. 170-71; Parent Ex. L at p. 2).
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The district also argues that the parent failed to carry her burden of demonstrating that the
student was m aking academic or s ocial prog ress at Cooke during the 2012-13 sch ool year. "'
Generally, a finding of progress is not required for a determ ination that a student' s private
placement is adequate (Scarsdale U nion Free Sch. Dist. v. R.C., 2013 WL 563377, at *9 -*10
[S.D.N.Y. Feb. 4,201 3] [evidence of acade mic progress is no td ispositive in determ ining
whether a unilateral placement is appropriate]; see M.B. v. Minisink Valley Cent. Sch. Dist., 523
Fed. App'x 76, 78,2013 WL 1277308, at *2 [2d Cir. Mar. 29, 2013]; D.D-S. v. Southold Union
Free Sch. Dist., 506 Fed. App' x 80, 81,2012 WL 6684585, at *1 [2d Cir. Dec. 26, 2012]; see
also Frank G., 459 F.3d at 364). However, evid ence of the student' s progress is nevertheless a
relevant factor to be considered (Gagliardo, 489 F.3d at 115, citing Berg er, 348 F.3d at 522, and
Rafferty, 315 F.3d at 26-27).

Here, with regard to the student's academic performance during the 2012-13 school year,
both the student's parent and the Cooke full inclusi on supervisor testified that the student earned
a 91 general averag e in his classe s during the first quarter and that he had m ade the principal's
list (Tr. pp. 201, 266). According to the testim ony of the full inclusion supervisor, the student
had advanced to a fifth grade lev el in m athematics, read ing, and writing and was "pretty
independent" in his m ath and science classes (T 1. pp. 203, 209). W ith regard to the student' s
social and p ragmatic language skills, the full inclusion supervisor testified that th e student was
becoming com fortable with the pe ers in his class, participated in sm all group discussions, and
was initiating conversations, though he still needed support to elaborate, ask questions, and keep
conversations going (Tr. p. 202). W ith respect to the student' s attention difficulties, the full
inclusion supervisor testified that a behavior plan had been put into place, and that the student
had reduced his need for prom pting from ten to twelve major prompts per day, to about two to
five prompts per day (Tr. pp. 201-02).

As Cooke provided the student with specially designed instruction and related services to
meet the student' s unique special education need s, and the student dem onstrated progress at
Cooke, I find the hearing record supports the IHO's finding that the student's unilateral placement
was appropriate.

E. Equitable Considerations

The final criterion for a reimbursement award is that the parents' claim must be supported
by equitable considerations. Equitable considera tions are relevant to fashioning relief under the

""The parent submits ad ditional d ocumentary evidence with her answer and cross-appeal to d emonstrate the
student's progress within his unilateral placement (Answer Exs I-III). The district objects to the consideration
of two of the submitted documents. Generally, documentary evidence not presented at an impartial hearing may
be considered in an appeal from an IHO's decision only if such additional evidence could not have been offered
at th e time o f th e im partial h earing and the ev idence is necessary in order to re nder a decision (see, e.g.,

Application of a Stud ent with a Disability, Ap peal No. 13-238; Ap plication o f a Student with a Disab ility,
Appeal No. 12-185; Application of the Dep't of Educ., Appeal No. 12-103; see also 8 NYCRR 279.10[b]; L.K.
v. Northeast Sch . Dist., 93 2 F. Supp . 2d 467,48 8-89 [S.D.N.Y. 201 3] [ho Iding th at additional ev idence is

necessary only if, without such evidence, the SRO is unable to render a decision]). In this instance, a review of
the additional documentary evidence reveals that two of the exhibits were available at the time of the impartial
hearing a nd none oft he exhibits are necessary to re nder a decision; accordingly, inthe exe rcise of m y
discretion I decline to consider the additional evidence.
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IDEA (Burlington, 471 U.S. at 374; R.E., 694  F.3d at 185, 194; M.C. v. Voluntown Bd. of
Educ., 226 F.3d 60, 68 [2d Cir. 2000]; see Carter , 510 U.S. at 16 ["Courts fashioning
discretionary equitable relief under IDEA m  ust consider all relevant factors, including the
appropriate and reasonable level of reimbursement that should be required. Total reimbursement
will not be appropr iate if the cou rt de termines tha t the cost of the priva te ed ucation was
unreasonable"]). The IDEA also provides that re imbursement may be reduced or denied when
parents fail to challenge the appropriateness of an IEP in a timely manner, fail to make their child
available for evaluation by the district, or upon a finding of unreas onableness with respect to the
actions taken by the parents (20 U. S.C. § 1412[a][10][C][iii]; 34 CFR 300.148[d]; see S.W . v.
New York City Dep' t of Educ., 646 F. Supp. 2d 346, 362-64 [S.D.N.Y. 2009]; Thies v. New
York City Bd. of Educ., 2008 WL 344728 [S.D  .N.Y. Feb. 4, 2008]; M.V. v. S henendehowa
Cent. Sch. Dist., 2008 WL 53181, at *5 [N.D.N.Y. Jan. 2, 2008]; Bettinger v. New York City
Bd. of Educ., 2007 W L 4208560, at *4 [S.D.N.Y. Nov. 20, 2007]; Carm el Cent. Sch. Dist. v.
V.P., 373 F. Supp. 2d 402, 417-18 [S.D.N.Y. 2005], aff'd, 192 Fed. App'x 62, 2006 WL 2335140
[2d Cir. Aug. 9, 2006]; W erner v. Clarkstown Cent. Sch. Di st., 363 F. Supp. 2d 656, 660-61
[S.D.N.Y. 2005]; see also Voluntown, 226 F.3d at 69 n.9; W_olfe v. Taconic Hills Cent. Sch.
Dist., 167 F. Supp. 2d 530, 533 [N.D.N.Y. 2001]).

While the district argues that the parents ne ver seriously intended to enroll the student in
a public school, the parent testified that she sign ed the Cooke enrollm ent contract prior to the
August 2012 CSE in order to reserve a seat for hi m in September and only made a final decision
to send the student to C ooke after she rece ived the August 2012 IEP (Tr. pp. 268-69). W ith
regard to the district representative' s testimony that the parent said during the August 2012 CSE
that she wanted the student to continue at Cooke, th e district representative also testified that the
parent was referring to the setting available at Cooke, which the parent believed was appropriate
for the student as it gave him access to non-disab led peers and allowed him to be m ainstreamed
for a portion of the school day (Tr. pp. 67- 68, 258; Parent Ex. A at pp. 13-14). The Second
Circuit has recently explained that, so long as parents cooperate with the CSE, "their pursuit of a
private p lacement [i]s not a b asis for denying their [request for] t uition reim bursement, even
assuming . . . that the parents never intended to  keep [the student] in public school" (C.L. v.
Scarsdale Union Free Sch. Dist., 744 F.3d 826, 840 [2d Cir. 2014]). The district's argument must
be rejected and I concur with the IHO that equitable considerations weigh in favor of the parent's
request for relief.

F. Relief

Finally, the district argues that the parent  is not entitled to the direct funding of the
student's tuition at Cooke.

With regard to fashioning equitable relief, ¢ ourts have determ ined that it is approp riate
under the IDEA to order a school district to make retroactive tuition payment directly to a private
school where: (1) a student with disabilities has been denied a FAPE; (2) the st udent has been
enrolled in an appropriate priv ate school; and (3) the equities fa vor an award of the costs of
private school tuition; but (4) the parents, due to a la ck of financial resources, have not m ade
tuition payments but are lega lly obligated to do so (Mr. and Mrs. A. v. New York City Dep't of
Educ., 769 F. Supp. 2d 403, 406 [S.D.N.Y. 2011]; s _ee E.M. v. New York City Dep' t of Educ.,
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758 F.3d 442, 453 [2d Cir. 2014] [noting that "the broad spectrum of equi table relief
contemplated [by] the IDEA encompasses, in appropriate circum stances, a d irect-payment
remedy" [internal quotation marks omitted]).

Here, I con cur with th e IHO that the record in this m atter establishes that the pa rent
lacked the resources to pay the $52,500 annual tuition at Cooke (Tr. p. 269; Parent Ex. P at p. 1).
In her testimony, the parent indica tes that there are four people liv ing in her household; that her
husband is the sole provider with an annual inco me of $60,000; that she has no other sources of
income; that she does not own any property; and that she and her husband have less than $5,000
in savings (Tr. pp. 268-270). Alth  ough the district contends that the parents failed to offer
documentary evidence related to  family incom e, it offers no le gal authorities to support its
argument regarding the for m of th e proof it asserts is required on this issue in an IDEA due
process hearing. In these circum stances I will defer to the sound discretion of the IHO in this
case who was present to hear the testimony at issue and who determ ined that it provided "clear
evidence" that she cou ld not afford to pay the Cooke tuition, and find n o compelling reason to
disturb his determ ination (IHO Decision at p. 15). Notably the district did little to attem pt to
rebut the parents' testimony, even when it was cl ear from the inception of the case with the due
process complaint notice that the parents' ability to pay would become a factor as it was a direct
funding claim as opposed to a reimbursement claim (Dist. Ex. 1 at p. 4).

In addition, the district argue s that the parent' s contract w ith Cooke is a "sham " and the
parent has failed to show a legal obligation to pay Cooke. In this regard the district contends,
among other things, that the parent has not m ade any payments to the school and that the school
itself has done little to enforce the contract. However such facts do not warrant a determination
that the parent was not obligat ed under the contract (see E. M., 758 F.3d at 457-58 [exa mining
parental standing in light of cont ractual obligations to pay, as well as im plied ob ligations to
pursue remedies under the IDEA]). Accordingly, under the circumstances of this case, I find that
the parent is entitled to direct funding of the student' s tuition at Cooke for the 2012-13 school
year, as ordered by the IHO, under t he factors described in Mr. and Mrs. A. and subsequent case
law interpreting it (see 769 F. Supp. 2d at 406).

VII. Conclusion

In summ ary, I find that for the reasons disc ussed above the district failed to offer the
student a FAPE in the LRE for the 2012-13 sc hool year, that Cooke  was an appropriate
placement for the student, that equitable considerations weigh in favor of the parent's request for
relief, and that the IHO properly  ordered the district to directly —fund the student' s tuition at
Cooke for the 2012-13 school year.

THE APPEAL IS DISMISSED.
THE CROSS-APPEAL IS DISMISSED.
Dated: Albany, New York

November 26, 2014 JUSTYN P. BATES
STATE REVIEW OFFICER
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