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DECISION
1. Introduction

This proceeding arises under th e Individuals with Disabilities Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law. Petition er (the
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed
to offer an appropriate educati onal program to respondents' (the parents') son and ordered it to
reimburse the parents for the student' s tuition co sts at the Ezra Hatzvy Learning Center (Ezra
Hatzvy), for the 2011-12 school year, as well as fo r certain home-based services provided by the
parents. The parents cross-appeal from the IHO’s dismissal of their request for funding pursuant
to the District’s pendency obligations, the de  nial of reim bursement for extended school day
services, th e reduction in the am ount of tuition reim bursement ordered by the IHO, and the
denial of reimbursem ent for certa in home-based services obtained by the parents. The appeal
must be sustained. The cross-appeal must be sustained in part.



II. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individuali  zed education program (IEP), wh ich is deleg ated to aloc al
Committee on Special Education (CSE) that includes, but is not lim ited to, paren ts, teachers, a
school psychologist, and a dist rict representative (Educ . Law §  4402; see 20 U.S.C.

§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 =~ NYCRR 200.3, 200.4[d][2]). If disputes
occur between parents and school di stricts, incorporated among the procedural protections is the
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[1]).

New York State has implemented a two-tiered system of administrative review to address
disputed m atters between parents and school di ~ stricts regarding "any m atter relating to the
identification, evaluation or edu cational placement of a stu dent with a disab ility, or a s tudent
suspected of having a disability, or the provision of a free appropr iate public education to such
student” (8§ NYCRR 200.5[ 1i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an im partial hearing conducted at the local le ~vel before an IHO (Educ. Law §  4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type h earing regarding the m atters in
dispute in which the parties have the right to be accompanied and advised by counsel and certain
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at
the hearing that has n ot been dis closed five business days before the hearing; and obtain a
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[3][3][v], [vii], [xii]). The IHO must render and transm it a final written
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[][5]).
A party may seek a sp ecific extension of time of the 45-day timeline, which the IHO may grant
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ).
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]).

A party aggrieved by the decisi on of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO
to grant (§ NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (§ NYCRR 279.5). The SRO conducts an im partial review of the THO' s
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re
that the pro cedures at the hearing were consis tent with the requirements of due process; seek
additional evidence if necessary ; and render an inde pendent decision based upon the hearing
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later
federal than 30 days aft er the receipt of a requ est for a review, except that a party m ay seek a
specific extension of time of the 30-day tim eline, which the SRO m ay grant in acco rdance with
State and regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).



II1. Facts and Procedural History

At the time of the impartial hearing the student was attending Ezra Hatzvy (Tr. at p. 188;
February 13,2013 Tr. at p. 1230 '). Ezra Hatzvy is a nonpublic school that has not been
approved by the Commissioner of Education as a school with which school districts may contract
to instruct students with disabilities (see 8 NYCRR 200.1[d], 200.7). The student’s eligibility for
special education programs and services as a student with multiple disabilities is not in dispute in
this proceeding (see 34 CFR Section 300.8[c][7]; 8 NYCRR 200.1[zz][8]).

The student’s educational programs have been the subject of two previous adm inistrative
appeals (see Application of a Student with a Disability, Appeal No. 09-019 and Application of a
Student with a Disability, Appeal No. 11-164). Th e parties’ familiarity with the stu dent’s prior
educational history is presumed and the educational history described in those appeals will not be
repeated herein.

As relevant to the instant case, the Comm ittee on Special Education (CSE) convened on
May 26, 2011 and developed an in dividualized education program (IEP) for the student for the
2011-12 school year with a projec ted initiation date of July 5, 2011 (Dist. Ex. 2 at p. 2). The
CSE recommended placement for the student in a sp ecial class in a special school with a 12:1+4
ratio and the following related services: 1:1 he alth paraprofessional; individual speech/language
therapy (5 times per week for 60 minutes per session); individual physical therapy (PT) (5 times
per week for 45 minutes per session); individual occupational therapy (OT) (5 times per week for
60 m inutes per session); and indivi dual vision education services (4 times per week for 60
minutes per session) id. at p. 29. In addition, th e CSE recommended that the student receive the
programs and services for a 12-month school year (id. at p. 1; February 13, 2013 Tr. at pp. 1223-
1224). The District issued a Final Notice of Recommendation (FNR) dated June 13, 2011
assigning the student to a particular school (Dist. Ex. 3).

A. Due Process Complaint Notice

In a due process com plaint notice dated May 25, 2012, the parents  asserted that the
district failed to offer t he student a free a ppropriate public education (FAPE) for the 2011-12
school year (Dist. Ex. 1 at p. 1). The pare nts specifically assert ed that the program
recommended for the student by the District in the May 2011 IEP was i nappropriate because the
CSE improperly disregarded procedures for participation of CSE members by teleconference (id.
at p. 2); tha t the CSE did not “re ly” on necess ary evaluations to dete rmine the student’s sk ill
levels (id. at p. 3); that the parents were denied meaningful participation in the developm ent of
an educational program  for the student (id. at p. 3); that the IE P lacks academ ic and
social/emotional/management needs that adequ ately configure the prog ram to th e studen t’s
severe and com plex individualized needs (id. at  p. 3); that the annual  goals and short-term
objectives on the student’s IEP were not appropr iate (id. at p. 4) ;thatthe CS E failedto
recommend parent training and counseling as a related service (id. at p. 4); that the

" The transcript for the proceedings on February 13, 2013 is paginated nonconsecutively with the transcript for the
remainder of the im partial hearing; citations to the Fe bruary 13, 2013 procee dings are prefaced by (February 13,
2013 Tr. p. [page number]).



recommended 12:1+4 setting did not provide enough support to meet the student’s needs (id. at
pp. 4-5); that the proposed class at the assigned school would not have provided the student with
an appropriate function al grouping for academ ic or social/emotional pu rposes (id. at p. 5); and
that the recomm ended school did not have the requisite level of  related services to m eet the
student’s IEP mandate (id. at p. 5). In addition, the parents asserted that the student’s placement
at Ezra Hatzvy with a hom e program was ap propriate for the 2011-12 school year and that
equitable co nsiderations favored their requ est (id. at p. 5). As relief, the parents requested
reimbursement for tuition at Ezra Hatzvy and for home-based services (id. at pp. 5-6).

B. Impartial Hearing Officer Decision

On July 13, 2012 an impartial hearing ¢ onvened and concluded on February 13, 2013,
after 10 days of testimony (Tr. pp. 1-1124; February 13, 2013 Tr. pp. 1109-1236). In a decision
dated March 27, 2013, the im partial hearing officer found that the district failed to offer the
student an appropriate program and placement for the 2011-12 school year (IHO Decision at pp.
47-48). The im partial hearing offi cer noted that the student requi red 1:1 instructional work to
achieve educational success and that the program described by the district’s witnesses would not
have provided the necessary one-on-one work (id.). Regarding the parents’ unilateral placement,
the impartial hearing officer found, “It is a very close decision as to whether Ezra Hatzvy should
be considered appropriate based on the lack of visual therapy. Parties can go either way. I find
that the school did provide an educational bene fit and on that basis the school is considered
appropriate in this decision, even though there was no visu al therapy” (id. at p. 50). However,
the im partial hearing officer reduced the am  ount of tuition reim bursement as follows: he
reduced the tuition, in the am ount of $60,000.00, by 10% as the school re leased students and
closed on Friday afternoons for religious re  asons. He also deducted $17,640.00, the cost of
private visual therapy services provided by th e parents, which he f ound the parents would not
have incurred had visual therapy services be en provided by Ezra Hatzvy (id. at p. 50). The
impartial hearing officer denied reimbursement for the cost of the student’s summer program (id.
at p. 51). H e also denied reim bursement for related services provided at Ezra Hatzvy including
aquatic therapy (id. at p p. 51-52) and for private school-based speech therapy, physical therapy,
occupational therapy, f eeding therapy, a feed ing evaluation, an augm  entative assistive
technology evaluation, a 1: 1 paraprofessional, and Behavior A cademic Instruction, finding that
Ezra Hatzvy was “double dipping” by charging hour ly rates for related services that were
provided by full-time salaried employees during the school day (id. at pp. 51-55). T he impartial
hearing officer directed the District to reimburse the parents for the services of a vision therapist
that were provided in the parents’ home, since such service was recommended by the District on
the student’s IEP and was not offered by Ezra Hatzvy (id. at p. 52).

Regarding the hom e-based services provide d to the student, in addition to ordering
reimbursement for visual thera py services, the im partial hear ing officer found that feeding
therapy as a home-based service was necessary for the purpose of carryover in the home, and he
ordered reimbursem ent for the private hom e-based speech-language th erapist who provided
feeding therapy, PROM PT therapy, and worked on the student’s receptive and expressive
language skills (IHO Decision at p. 56). The impartial hearing officer denied reim bursement for
a second outside private provider of speech and language therapy (id. at pp. 56-57), as well as for



a home-based SEIT, occupational therapy, physical therapy, and music therapy in the home (id.
at pp. 57-59). In sum, the im partial heari ng officer awarded the pa  rents partial tuition
reimbursement and reimbursem ent for hom e-based services provided by a vision therapist and
one speech therapist (id. at p. 59).

IV. Appeal for State-Level Review

In an appea | from the impartia 1 hearing of ficer’s decision, the district asserts that the
impartial hearing officer erred in de termining that the district did not o ffer the s tudent a FAPE
for the 2011-12 school year; erred in finding that Ez ra Hatzvy was an appropriate placement and
that the stu dent requ ired hom e-based serv ices; erred in finding that  the equities warranted
reimbursement to the parents; and erred in orde ring the remedy of direct funding. As relief, the
district requests reversal of the impartial hearing officer’s finding that it did not offer the student
FAPE for t he 2011-12 school year; a finding that  the parents did not m eet their burden in
demonstrating that Ezra Hatzvy was an appropriate placement for the student; a finding that the
parents did not dem onstrate that hom e-based services were necessary; a finding that equitable
considerations disfavor the parents in whole or in part; a finding that the parents did not prove
they were entitled to the rem edy of direct funding; annulment of the IHO’s award of relief in its
entirety; and dismissal of the parents’ action with prejudice.

In an answer, the parents assert admissions a nd denials. Inacr oss-appeal, the parents
assert that the im partial hearing officer im properly dismissed their request for funding pursuant
to the district’s pendency obligations; asserts that as of June 10, 2013, the district did not comply
with its obligations under pendency, and asks the =~ State Review Officer to order th e district to
immediately com ply with such obligation regard less of the final d ecision on th e merits of the
district’s claim; asserts that the impartial hearing officer improperly held that the parents did not
establish the appropriateness of the student’s ex tended sch ool year; as serts th at th e im partial
hearing officer im properly reduced tuition reim bursement by 10% due to half days on Fridays;
improperly reduced tuition reim bursement by the cost of vision thera py obtained outside of
school (vision therapy was not o ffered at Ezra Hatzvy), since  the parents would have been
responsible for the paym ent of vision therapy re gardless of the location of the provision of the
service; and alleges that the im partial hearing officer erred in failing to order reimbursement for
aquatic therapy, speech and langu age therapy , physical therapy, and occupation al therapy
provided at Ezra Hatzvy, as we 1l as denying reimbursement for a paraprofessional and Behavior
Academic Instruction at Ezra Hatzvy, and hom e-based music therapy, physical therapy, a SEIT,
and reimbursement for the services of a second outside private speech therapist.

In an answer to the parents’ cross-appeal, the district alleges that it is currently processing
payment for pendency services and the parents’ app eal in that regard is theref ore moot; alleges
that the parents are not entitled to reim bursement (exclusive of pende ncy) for that portion of
tuition for the 2011-12 school year th at relates to non-secular studie s; alleges that the im partial
hearing officer prop erly denied reim bursement for in-school aquatic therapy, speech and
language therapy, physical therapy, occupational  therapy, a paraprofessional, and Behavioral
Academic Instruction, as well as hom e-based music therapy, physical therapy, SEIT services,
and speech therapy p rovided by a second o utside private prov ider. The district requests



dismissal of the p arents’ cross-appeal in its en tirety, and findings that the district offered t he
student a FAPE for the 2011-12 school year; that the parents did not m eet their burdeni n
demonstrating the appropriateness of Ezra Hatzvy;  that the parents did not dem onstrate that
home-based instruc tion was necessary; th at e quitable co nsiderations disf avor the parents in
whole or in part; that the parents did not prove they were entitled to the remedy of direct funding;
annulment of the 1 mpartial hearing officer’s award in its entirety; and dism issal of t he parents’
action with prejudice.

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected (20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove v. T.A.,
557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a ) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep't. of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of  procedures for developing a student' s IEP and
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 694 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 2010 WL 3242234, at *2 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. of Educ., 2008 WL
3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff" _d, 2009 W L 3326627 [2d Cir. Oct. 16, 2009];
Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 415, 419 [S.D.N.Y. 2007] aff'd, 2008 WL
3852180 [2d Cir. Aug. 19, 2008]).




The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][1]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction"
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at m ust be provide d through an IEP" (W_alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,’ and . .. affords the student with an op portunity greater than
mere 'trivial advancement" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citations
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the least restric ~ tive environm ent (LRE) (20 U.S.C. §  1412[a][5][A]; 34 CFR
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.
20101, aff'd, 2012 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch. Dist. of New Rochelle,
606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patski n v. Bd. of Educ., 583 F. Supp. 2d 422, 428
[W.D.N.Y. 2008]).

An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i1][A];
8 NYCRR 200.4[d][2][iii]), and provides for the use  of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]; see also Application of the Dep't of Educ.,
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of
the Dep't of Educ., Appeal No. 06-029; Application of a Child with a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal
No. 93-9).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.




Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay
expenses that it should have paid all along and woul d have borne in the first instance" had it
offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

A private school placement m ust be "proper und er the Act" (Carter, 510 U.S. at 12, 15;
Burlington, 471 U.S. at 370), i.e., the private sc hool offered an educational program which m et
the student's special education needs (see Gagliardo, 489 F.3d at 112, 115; Walczak, 142 F.3d at
129; Matrejek, 471 F. S upp. 2d at 419). A parent' s failure to select a program approved by the
State in favor of an unapproved option is not itse If a bar to reim bursement (Carter, 510 U.S. at
14). The private school need not employ certified special education teachers or have its own IEP
for the student (Carter, 510 U.S. 7; Applica ___tion of the Bd. of Educ., Appeal No. 08-085;
Application of the Dep' t of Educ., Appeal No. 08 -025; Application of th e Bd. of Educ., Appeal
No. 08-016; Application of the Bd . of Educ., Appeal No. 07-097; Application of a Child with a
Disability, Appeal No. 07-038; Application o f a Child with a Disability, Appeal No. 02-014;
Application of a Child with a Disability, Appeal N 0. 01-105). Parents s eeking reimbursement
"bear the burden of dem onstrating that their priv ate placement was appropriate, even if the IEP
was inappropriate" (Gagliardo, 489 F.3d at 112; see M.S. v. B d. of Educ., 231 F.3d 96, 104 [2d
Cir. 2000]). "Subject to certain lim ited exceptions, 'the sam e considerations and criteria that
apply ind etermining whether the [s]chool [d]i  strict's placem ent is appropriate shouldb e
considered in determining the appropriateness of the parents' placement..."" (Gagliardo, 489 F.3d
at 112; Frank G. v. Bd. of Educ., 459 F.3d at 36 4 [2d Cir. 2006] [quoting Rowley, 458 U.S. at
207 and id entifying ex ceptions]). Parents need not show that th e placem ent pro vides ev ery
special service necessary to m aximize the stud ent's potential (Frank G ., 459 F.3d at 364-65).
When deter mining whether the pa rents' unilate ral pla cement is approp riate, "[ u]ltimately, the
issue turns on" whether that p lacement is "reasonably calculated to en able the child to re ceive
educational benefits" (Frank G., 459 F.3d at 364; see Gagliardo, 489 F.3d at 115 [citing Berger
v. Medina City Sch. Dist., 348 F.3d 513, 522 [6th  Cir. 2003] [stating "evidence of acade mic
progress at a private school does not itself establis h that the private place ment offers adequate
and appropriate education under th e IDEA"]]). A private placem ent is only appropriate if it
provides education instruction sp ecially des igned to m eet the unique needs of a student (20
U.S.C. § 1401[29]; 34 CFR 300.39[a][1]; Educ. Law § 4401[1]; 8 NYCRR 200.1 [ww]; Rowley,
458 U.S. at 188-89; Gagliardo, 489 F.3d at 114- 15 [noting that even though the unilateral
placement provided sp ecial education, the eviden ce did not show that it prov  ided special
education services specifically needed by the student]; Fran k G., 459 F.3d at 365; Stevens v.
New York City Dep't of Educ., 2010 WL 1005165, *9 [S.D.N.Y. Mar. 18, 2010]).

The Second Circu it h as set forth the sta ndard for determining whether parents have
carried their burden of demonstrating the appropriateness of their unilateral placement.

No one f actor is neces sarily dispos itive in determ ining whether
parents' unilateral placement is reasonably calculated to enable the



child to receive educational benefits. Grades, test scores, and
regular adv ancement m ay constitute evid ence thatac hild is
receiving educational benefit, but courts assessing the propriety of
a unilateral placement consider the to tality of the circumstances in
determining whether th at placem ent reasonably serves a child' s
individual needs. To qualify for reimbursement under the IDEA,
parents need not show that a priv  ate p lacement furnish es every
special service necessary to maximize their child's potential. They
need only dem onstrate that th e p lacement provides educ ational
instruction specia lly designed to m eet the unique needs of a
handicapped child, supported by such services as are necessary to
permit the child to benefit from instruction.

(Gagliardo, 489 F.3d at 112; see Frank G., 459 F.3d at 364-65).

The final criterion for a reimbursement award is that the parents' claim must be supported
by equitable considerations. Equitable considera tions are relevant to fashioning relief under the
IDEA (Burlington, 471 U.S. at 374; M.C. v.  Voluntown, 226 F.3d 60, 68 [2d Cir. 2000]; see___
Carter, 510 U.S. at 16 ["Courts fashioning discretionary equitable relief under IDEA m  ust
consider all relevant factors, including the appropriate and re asonable level of reimbursem ent
that should be required. Total reimbursement will not be appropriate if the court determines that
the cost of the private education was unreasonable" ]). With respect to equitab le considerations,
the IDEA also provides that reim bursement may be reduced or denied when parents fail to raise
the appropriateness of an IEP in a timely manner, fail to make their child available for evaluation
by the district, or upon a finding of unreasonableness with respect to the actions taken by the
parents (20 U.S.C. § 1412[a][10][C][1ii]; see S.W. v. New York City Dep' t of Educ., 646 F.
Supp. 2d 346, 362-64 [S.D.N.Y. 2009] ; Thies v. New York City Bd. of Educ., 2008 WL 344728
[S.D.N.Y. Feb. 4, 2008]; M.V. v. Shenende  howa Cent. S ch. Dist., 2008 WL 53181, at *5
[N.D.N.Y. Jan. 2, 2008]; Betting er v. New York City Bd. of Educ., 2007 WL 4208560, at *4
[S.D.N.Y. Nov. 20, 2007]; Carm__el Cent. Sch. Dist. v. V. P., 373 F. Supp. 2d 402, 417-18
[S.D.N.Y. 2005], aff'd, 2006 W L 2335140 [2d Cir. Aug. 9, 2006]; W_erner v. Clarkstown Cent.
Sch. Dist., 363 F. Supp. 2d 656, 660-61 [S.D.N.Y. 2005]; see also Voluntown, 226 F.3d at n.9;
Wolfe v. Taconic Hills Cent. Sch. Dist., 167 F. Supp. 2d 530, 533 [N .D.N.Y. 2001]; Application
of the Dep' t of Educ., Appeal No. 07-079; Application of the Dep't of Educ., Appeal No. 07-
032).

The IDEA allows that reimbursement may be reduced or denied if parents do not provide
notice of th e unilateral placem ent either at the most recen t CSE meeting prior to removing the
student from public school, or by written notice te n business days before such removal, "that
they were rejecting the placem ent proposed by the public agency to provide a [FAPE] to their
child, including stating their concer ns and their intent to enroll th eir child in a private school at
public expense" (20 U.S.C. § 1412[a][10][C][1ii][1]; see 34 CFR 300.148[d][1]). This statu tory
provision "serves the important purpose of giving the school sy stem an opportunity, before the
child is removed, to assem ble a team , evaluate the child, devise an appropriate plan, and
determine whether a [FAPE] can be provided in the public schools" (Greenland S ch. Dist. v.
Amy N., 358 F.3d 150, 160 [1st Cir. 2004]). Although a reduction in reimbursem ent is




discretionary, courts have upheld the denial of reimbursement in cases where it was shown that

parents failed to com ply with this statutory provision (Gr_eenland, 358 F.3d at 160; Ms. M. v.

Portland Sch. Comm., 360 F.3d 267 [1st Cir. 2004] ; Berger v. Medina C ity Sch. Dist., 348 F.3d
513, 523-24 [6th Cir. 2003]; Rafferty v. Cranston Public Sch. Comm ., 315 F.3d 21, 27 [1st Cir.
2002]); see Frank G. v. Bd. of Educ ., 459 F.3d 356, 376 [2d Cir. 2006]; Voluntown, 226 F.3d at
68; Lauren V. v. Colonial Sch. Dist.; 2007 WL 3085854, at * 13 [E.D. Pa. Oct. 22, 2007]).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim  bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

VI. Discussion
A. Preliminary Matter - Pendency

The IDEA and the New York State Education L aw require that a student remain in his or
her then current educational pl acement, unless the studen t's parents and the board of education
otherwise agree, during the pendency of any proceedings relating to the identification, evaluation
or placement of the student (20 U.S.C. § 1415[j]; Educ. Law §§ 4404[4], 4410[7][c]; 34 CFR
300.518[a]; 8 NYCRR 200.5[m]; see Student X v. Ne w York City Dep' t of Educ., 2008 WL
4890440, at *20 [E.D.N.Y. Oct. 30, 2008]; Bd. of E _ duc. of Poughkeepsie City Sch. Dist. v.
O'Shea, 353 F. Supp. 2d 449, 455-56 [S.D.N.Y.  Jan. 18, 2005]; Application of the Dep' tof
Educ., Appeal No. 08-061; Applic ation of a Student with a Di __ sability, Appeal No. 08-050;
Application of the Dep't of Educ., Appeal No. 08-009; Application of a Student with a Disability,
Appeal No. 08-003; Application of a Student with a Disability, Appeal No. 08-001; Application
of a Child with a Disability, Appeal No. 07-095; Application of a Child with a Disability, Appeal
No. 07-062). Pendency has the effect of an automatic injunction, and the party requesting it need
not meet the requirements for injunctive relief such as irrep arable harm, likelihood of success on
the m erits, and a balancing of the hardship s (Zvi D. v. Ambach, 694 F.2d 904, 906 [2d Cir.
1982]; see Wagner v. Bd. of Educ., 335 F.3d 297, 301 [4th Cir. 2003]; Drinker v. Colonial Sch.
Dist., 78 F.3d 859, 864 [3d Cir. 1996]). The purpose  of the pendency provisi on is to provide
stability and consistency in the education of a st udent with a disability and "strip schools of the
unilateral a uthority th ey had tr aditionally em ployed to exclude disabled students . . . from
school" (Honig v. Doe, 484 U.S. 305, 323 [1987] ; Evans v. Bd. of Educ., 921 F. Supp. 1184,
1187 [S.D.N.Y. 1996], citing Bd. of Educ. v. Am bach, 612 F. Supp. 230, 233 [E.D.N.Y. 1985]) .
The pendency provision does not mean that a student must remain in a particular site or location
(Concerned Parents and Citizens for the Cont inuing Educ. at Malcolm X Pub. Sch. 79 v. New
York City Bd. of Educ., 629 F.2d 751 [2d Cir. 1980]; Application of a Student with a Disability,
Appeal No. 08-107; Application of the Bd. of Educ., Appeal No. 07-125; Application of a Child
with a Disability, Appeal No.  07-076; Application of the B d. of Educ., Appeal No. 05-006;
Application of the Bd. of Educ., Appeal No. 99-90), or at a particular grade level (Application of
a Child with a Disability, Appeal No. 03-032; Application of a Ch ild with a Disability, Appeal
No. 95-16).
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Under the IDEA, the pendency inquiry focuses on identifying the student' s then current
educational placement (Mackey v. Bd. of Educ., 386 F.3d 158, 163 [2d Cir. 2004], citing Zvi D.
694 F.2d at 906). Although not defi ned by statute, the phrase "then current placement" has been
found to mean the last agreed upon placement at the moment when the due process proceeding is
commenced (Murphy v. Bd. of Educ., 86 F. Supp. 2d 354, 359 [S.D.N.Y. 2000] aff' d, 297 F.3d
195 [2002]; Application of a Stud ent with a Disability, Appeal No. 08-107; Application of a
Child with a Disability, Appeal No. 01-013; Ap__plication of the Bd. of Educ., Appeal No. 00-
073). The U.S. Departm ent of Education has opined th at a studen t's then current placem ent
would "gen erally be taken to mean current sp ecial education and related services provided in
accordance with a child's most recent [IEP]" (Letter to Baugh, 211 IDELR 481 [OSEP 1987]; see
Susquenita Sch. Dist. v. Raelee, 96 F.3d 78, 83 [ 3d Cir. 1996]). However, if there is an
agreement between the parties on placement during the proceedings, it need not be reduced to a
new IEP, and it can sup ersede the prior unchallenged IEP as the then current placem ent (Evans,
921 F. Supp. at 1189 n.3; see Bd. of Educ. v. Sc hutz, 137 F. Supp. 2d 83 [N.D.N.Y. 2001] aff'd,
290 F.3d 476, 484 [2d Cir. 2002]; see also Lett _er to Ham pden, 49 IDELR 197[OSEP 2007]).
Moreover, a prior unappealed IH O's decision m ay establish a stud ent's curren t education al
placement for purposes of pendency (Student X, 2008 W L 4890440 at *23; Letter to Hampden,
49 IDELR 197 [OSEP 2007]; Application of a Stude nt with a Disabilit y, Appeal No. 08-107;
Application of a Student with a Disability, Appeal No. 08-050; Application of the Dep't of Educ.,
Appeal No. 08-009; Application of the Dep' t of Educ., Appeal No. 07-140; Application of the
Dep't of Educ., Appeal No. 07-134).

It is un contested by the parties that this student’s pendency plac ement is established by
the Decision of the State Review Officer in A ppeal No. 11-164; that no appeal w as taken as a
result of Appeal No. 11-164; that no agreement was entered into by the parties that would amend
or modify the studen t’s pendency placement from the Decision of th e State Review Officer in
Appeal 11-164; and that the Decision of the State Review Of ficer in that matter constitutes the
last agreed upon program between New York St ate and the parents (Answer Y 24-28, 30; Reply
9 1). Therefore, pendency consists of tuition reimbursement for the 10-month program at Ezra
Hatzvy, together with a 1:1 parapr ofessional in the private school program, and related services
in th e areas of occupational therap y, physical therapy, and speech -language th erapy, together
with reim bursement for a hom e-based prog ram consisting of physical th erapy, speech and
language therapy, and vision ther apy. Moreover, the student’s pendency placem ent includes
payment for ESY hom e-based physical therapy , speech-lan guage therapy, and vision therapy
services. Accordingly, if it has not already done so, the district is required to pay for the costs of
the student’s tuition for the 10-m onth portion of his program at Ezra Hatzvy, together with
home-based serv ices which con stitute the s tudent’s 12 m onth portion of his program for the
2011-12 school year, pursuant to pendency.
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B. May 26,2011 CSE
1. CSE Composition

Although not determined by the IHO, the district asserts on appeal that the parents cannot
prevail on their claims, contained in the Due Process Complaint Notice, regarding certain alleged
deficiencies in the process used by the May 26, 2011 CSE. The hearing record demonstrates that
attendees at the May 26, 2011 CSE m  eeting include d both of the student’s parents; a district
representative who als o served as the special education teacher; a d istrict gen eral education
teacher; a p arent m ember; a d istrict educationa | vision services superv isor (by telephone); a
district school psychologist; a nd a district school social work  er, as well as Ezra Hatzvy
employees by telephone, including the student’s occupational therapist, clinical director and two
special education teachers, and the student’s private school speech and language therapist (Tr. at
pp- 182-185; Dist. Ex. 2 at p. 2). The Parents opt ed not to invite the student’s hom e-based
providers to the CSE meeting (February 13, 2013 Tr. atp. 1175). The Parents allege that the
program recommended for the student was in appropriate becau se “the CSE improperly
disregarded procedures for participation of CSE members by teleconference.” Specifically, they
assert that the CSE failed to com ply with NYSED guidelines governing te leconferencing in that
reports, evaluations and other pert inent written docum ents utilized by the review team were not
provided to the m embers of the private school who participated by telephone, and that the
parents were not provided with  copies of the requisite docum ents five days prior to the
conference.

The hearing record shows that CSE meeting lasted between 2 and 3 hours; that there was
full participation by the teachers and related service providers who attended the CSE meeting by
telephone; that the information provided by them was considered; and that many, if not most, of
their observations and recomm  endations we re adopted (Tr. at pp. 186-212, 238-284).
Furthermore, there is no evidence in the hear ing record that the f ailure to provide ¢ opies of the
written documents to those m embers who pa rticipated by teleconference or to th e parents less
than five days prior to the conf erence amounted to a procedural error that impeded the student’s
right to a F APE, significantly im peded the parent s’ opportunity to partic ipate in the decision-
making process, or caused a deprivation of edu cational benefits (20 U.S.C. § 1415[f][3][E][ii];
see 34 CFR 300.513; 8 NYCRR 200.5[j][4]).

2. Evaluative Information Considered by the CSE

The parents assert that the CSE did not re ly on necessary evaluations to properly gauge
the student’s current skill levels. Any evaluation of a student with a disability must use a variety
of assessment tools and strategies to gather relevant functiona 1, developmental, and academic
information about the student, including informati on provided by the parent , that m ay assist in
determining, among other things, the content of the student's IEP (20 U.S.C. § 1414[b][2][A]; 34
CFR 300.304[b][1]; see_S.F.v.Ne w York City Dep't of Educ.,2011 W L 5419847 at *12
[S.D.N.Y. Nov. 9, 2011]; Letter to Clarke, 48 IDELR 77 [OSEP 2007]). In pa rticular, a district
must rely on technically sound instru ments that may assess the relative contribution of cognitive
and behavioral factors, in addition to physi cal or developm ental factors (20 U.S.C. §
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1414[b][2][C]; 34 CFR 300.304[b][3]; 8 NYCRR 200.4[b][6][x]). A di strict must ensure that a
student is appropriately assessed in all areas related to the susp ected disability, including, where
appropriate, social and em otional status (20 U.S.C. § 1414[ b][3][B]; 34 CFR 300.304[c][4]; 8
NYCRR 200.4[b][6][vii]). Aneval uation of a student m ust be sufficiently com prehensive to
identify all of the stu  dent's special educatio n and related serv ices needs, whethero rnot
commonly linked to the disability category in which the student has been classified (34 CF R
300.304[c][6]; 8 NYCRR 200.4[b][6][ix]).

Among the elem ents of an IEP is a statem ent of a student' s academic achievement and
functional performance and how the student' s disability affects his or her progress in relation to
the general education curriculum (20 U.S.C. § 1414[d][1][A][1][1]; 34 CFR 300.320[a][1];8
NYCRR 200.4[d][2][i]; see 8 NYC RR 200.1[ww][3][i]). I n developing the recomm endations
for a student's IEP, the CSE must consider the results of the initial or most recent evaluation; the
student's strengths; the concerns of the parents for enhancing the education of their child; the
academic, developm ental and functional needs of  the student, includ ing, as appro priate, the
student's perfor mance on any general State or di strict-wide assessments as well as any special
factors as set forth in fede ral and State regulations (34 CFR 300.324[a]; 8 NYCRR 200.4[d][2]).
Management needs for students with disabilities are defined as "the nature of and degree to
which environmental modifications and hum an or material resources are required to enable the
student to benefit from instruction" (§ NYC RR 200.1[ww][3][i][d]). A student's managem ent
needs shall be determ ined by factors which rela te to the student' s (a) academ ic achievem ent,
functional perform ance and learning characteris tics; (b) social developm ent; and (c) physical
development (id.).

The hearing record es tablishes that the desc ription of the student' s present levels of
performance and academ ic and soc ial/emotional needs set forth in the May 26, 2011 IEP was
based on various evaluative m easures. The CSE was in possession of the student’s entire file
and reviewed a number of documents at the CSE meeting (Tr. at pp. 186-187, 292-293; Dist. Ex.
6), including a classroom observation dated Janu ary 20, 2011 (Dist. Ex. 5); a psychoeducational
evaluation dated August 17, 2009 (Dist. Ex. 7); a speech-language progress report d ated March
20, 2011 (Dist. Ex. 8); an occupational therapy progress report dated March 14, 2011 (Dist. Ex.
9); a physical therapy p rogress report dated March 22, 2011 (Dist. Ex. 1 0); a teacher’s progress
report dated March 22, 2011 (D ist. Ex. 11);  a pediatric ophthalm ic re-evaluation dated
September 23, 2009 (Dist. Ex. 12); and an observation report dated May 11, 2010 (Dist. Ex. 13).

The hearing record sho ws that the student’s strengths and weaknesse s were discussed at
the CSE meeting with input from his then current service providers at Ezra Hatzvy. The student
was instructed using three m ethodologies, including Sensory Integration, ABA, and Floor Time
(Tr. at pp. 188-191; Dist. Ex. 2 at pp. 3-7,9). H e was functioning at a pre- kindergarten level in
academic skills, and was able to do some matching, some pointing, and some labeling, and was
able to respond to certain comm ands (Tr. at pp. 191-192; Dist. Ex. 2 at p. 3). The student’s
private scho ol speech th erapist prov ided informa tion regard ing the s tudent’s p resent levels of
performance both in the classroom and in th e use of his AAC (alternative au gmentative
communication) device, as well as his abilitie s relating to a ctivities of daily liv ing (Tr. at pp.
193-194; Dist. Ex. 2 at pp. 3-4).
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The hearing record als o reflects that inform ation reg arding the stud ent’s socia I and
emotional development was shared with the CSE (T r. at pp. 187-197). It was reported that the
student sho wed interes t in others but had difficulties due to his speech and languag e
communication deficits (Tr. at pp. 195-196). He had neurological im pairments that affected all
areas of his functioning , including learn ing, co mmunication, fine and gross m otor skills, and
visual processing, identified as co rtical blindness and visual cort ical impairment (Tr. at pp. 197-
198; Dist. Ex. 2 at pp. 8-10). The student’s parents, teachers, and service providers emphasized
the importance of individualized attention for th e student, and as a result the CSE recommended
a 1:1 health paraprofessional to provide him with individualized attention to address, am ongst
other things, issues with attenti on and safety issues relating to hi s difficulty in ambulating. The
CSE also recommended adaptive physical education (Tr. at pp. 203-204).

Based on the above, I find that the evaluative data cons idered by the May 26, 2011 CSE
and the inp ut from the participan ts during th e CSE m eeting provided the CSE with sufficient
functional, developmental, and academic information about the student and his individual needs
to enable it to develop his IEP (D.B. v. New York City Dep't of Educ., 2011 WL 4916435, at *8
[S.D.N.Y. Oct. 12,2011]; see S.F., 2011 WL 5419847 at * 12).

3. Parental Participation

The IDEA sets forth procedural safeguard s that include providing parents with the
opportunity “to participate inm  eetings with respect to the identification, evaluation, and
educational placem ent of the child” (20 U.S. C. Section 1415[b][1]). Federal and State
regulations governing parental participation requires that school districts take steps to ensure that
parents are present at their child’s IEP meetings or are afforded the opportunity to participate (34
CFR 300.322; 8 NYCRR 200.5[d]). Although school di stricts must provide an opportunity for
parents to participate in the development of their child’s IEP, mere parental disagreement with a
school district’s proposed IEP and placement re commendation does no t amount to a denial of
meaningful participation (see P.K. v. Bedford Cent. Sch. Dist., 569 F.Supp.2d 371, 282
[S.D.N.Y. 2008] [“A pr ofessional disagreement is not an IDEA violation”]; Sch. For Language
& Commce’n Dev. v. New York State Dep’t of Educ., 2006 WL 2792754, at *7 [E.D.N.Y. Sept .
26, 2006] [Meaningful participation does not require  deferral to parent choice”]; Paolella v.
District of Columbia, 2006 WL 3697318, at *1 [D.C. Cir. Dec. 6, 2006]].

A review of the hearing record shows that the Parents were active participants in the CSE
meeting and they provided input that was considered by the CSE. They provided information on
the student’s health and physical m anagement needs (Tr. at pp. 205-206); they discussed the
home-based services that were provided to the student after  the regular school day at Ezra
Hatzvy (Tr. at pp. 280-283); they  requested num erous services to be provided by the CSE,
including music therapy, aquati c therapy, a bi-weekly augm entative device consultant, and a
SEIT to act as a s ervice coordinator, as well as placement for the student in Ezra Hatzvy (Tr. at
pp- 208-212, 284-288); and they voi ced their disagreem ents w ith respect to the CSE> s
recommendations and stated their intention to proceed to an im partial hearing (T r. at pp. 272-
274, 277-278; Dist. Exs. 2 at pp. 28-29; 4).
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C. May 26, 2011 IEP

The gravamen of the district' s appeal concer ns the IHO' s determination that the dis trict
failed to offer the student a FAPE because it did "not appear that the p rogram was individually
designed for the student" (IHO Decision at p. ~ 47) and the recomm ended program failed to
provide appropriate instruction and support to a ddress the s tudent's multiple disabilities (id. at
pp- 46-48). In considering the appropriateness of the program with respect to the student's needs,
I will address the various components of the program below.

1. 12:1+4 Special Class Placement

The district asserts that the IHO erred in  finding that the re commended 12:1+4 special
class placement was inappropriate for the student (IHO Decision at pp. 46-48). State regulations
provide that a 12:1+4 specia 1 class placement is designed for students “with severe m ultiple
disabilities, whose program s co nsist pr imarily of habilita tion and trea tment” (§ NYCRR
200.6[h][4][1i1]). State regulations require that in special classes, students m ust be suitab ly
grouped for instructional purposes with other students having sim ilar individual needs (8
NYCRR 200.1[ww][3][ii], 200.6[a][3 ], [h][3]; see W alczak, 142 F.3d at 133 [approving an IEP
that placed a student in a class room with students of different inte llectual, social, and behavioral
needs, where sufficient sim ilarities existed]; App lication of a Student w ith a Disability, Appeal
No. 09-082; Application of the De p't of Educ., Appeal No. 08-095; Application of the Dep't of
Educ., Appeal No. 08-018; Application of a Child with a Disabili ty, Appeal N 0. 07-068;
Application of a Child with a Di sability, Appeal No. 05-102). St ate regulations further provide
that determinations regarding the s ize and com position of a spec ial class shall be based on th e
similarity o f the individual needs of the stude  nts acco rding to the following: th e levels of
academic or education al ach ievement and learn ing ch aracteristics; the levels  of social
development; the levels of physical developm ent; and the managem ent needs of the students in
the classroom (8 NYCRR 200.6[h ][2]; see 8 NYCRR 20 0.1[ww][3][i][a]-[d]). The social and
physical levels of development of the individual students shall be considered to ensure beneficial
growth to each student, although neither should be  a sole basis for determ ining placement (8
NYCRR 200.6[a][3][ii], [iii]). Further, the m anagement needs of stu dents may vary and th e
modifications, adaptations and othe r resources are to be provided to students so that they do not
detract from the opportunities of the other students in the class (§ NYCRR 200.6[a][3][iv]). State
regulations also require that  a "district operating a special class w herein the range of
achievement levels in reading and mathematics exceeds three years shall, . . . , provide the [CSE]
and the parents and teacher of students in such class a description of the range of achievement in
reading a nd ma thematics, ...,1 nthec lass, by Novem ber 1st of each year" (8§ NYCRR
200.6[h][7]). However, State regu lations do not preclude a grouping of students in a classroom
when the range of achievem ent levels inr eading and m ath would exceed three years (see_
Application of the Dep't of Educ., Appeal No. 08 -018; Application of th e Bd. of Educ., Appeal
No. 06-010; Application of a Child with a Disability, Appeal No. 01-073).

The student presents with hem ivertebrae; cortical visu al impairm ent and a histo ry of
strabismus; severe g lobal delay s in language and communication, cog nition, o ral motor and
feeding, and gross, fine, and visu al-perceptual motor areas; as well as altered tone in all four
extremities and trunk (Dist. Exs. 2 atpp. 1, 8;9 atp. 1; 10atp. 1; 11 atp. 1). The student learns
best in a 1:1 setting or small groups for social activities, in order for him to have the focused staff
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attention that he needs in order to receive an “optimal educational experience” (Dist. Ex. 11 at p.
1). Instructional methodologies that have been used with the student in his private school setting
include ABA, Floor Time, and Sensory Integration (Dist. Exs. 2 at p. 3; 11 at p. 1). The student
functions at a pre-kindergarten level in the areas of reading and math. He is working on a variety
of academ ic skills, including m atching, identifying anim al sounds, and labeling body parts,
colors and objects. He is learning to play with a variety of toys with varied degrees of assistance
including wooden blocks, shape sorters, puzzles, a nd a keyboard. He uses an AAC device, i.e.,
Tech Talk, in the private school, to request desired item s, and is learning to say “no” when
offered non-desired items. He does not use an AAC device at home. He has also started to use
his device to answer social questions. Although the IEP states that the student is able to self-feed
with guided assistance of bringing his hand to his mouth, and is learning to undress himself, both
the Parent and the p rivate school speech and language therapist confirmed that he is not able to
self-feed or independently undress himself, and that he is still working on these activities of daily
living (Tr. at pp. 846-847, 849-855; Febr uary 13, 2013 Tr. at pp. 814, 1129-1130, 1174, 1217-
1218; Dist. Exs. 2 at pp. 4, 6, 8, 18,22, 26; 11 at p. 3) . The student is highly sociable and seeks
out staff m embers for attention (Dis t. Exs. 2 atp. 5; 11 atp. 1) . However, due to his severe
global delays, he is unable to inte ract with others in an age-appr opriate level. He is becom ing
more aware of his environment, maintains eye contact for a short period of time, and is becoming
more functional in a social setting (Dist. Ex. 2 at p. 7). He also has poor gait and mobility issues
(Tr. at pp. 205-206

For the 2011/12 school year, the District recommended placem ent for the stud ent in a
special class with a ratio of 12:1+4 in a sp ecialized school, together with a 1:1 health
paraprofessional to ensure supervision for the stude nt’s safety in and out of his ¢ hair, in the
classroom and school environm ents, and to provid e assistance in feeding, toileting, and hygiene
(Dist. Ex. 2 at p. 10). The CSE al so recommended related services including vision education
services, speech-language therapy, occupational therapy, and physic al therapy. Specifically, the
CSE recommended individual occupational thera py on a pull-out basis 5 tim es per week for 60
minutes; individual physical th erapy on a pull-out basis 5ti  mes per week for 45 m  inutes;
individual s peech-language therapy on a pull- out basis 5 tim es per week for 60 m  inutes;
individual vision educat ion services on a pull-out and push- in basis 4 tim es per week for 60
minutes; and an individual health paraprofessi onal 5 times per week for 100 m inutes. The CSE
also recomm ended participation in alternate as sessment due to the student’s significantly low
cognitive and functional levels, and participation in adaptive physical education (T r. at pp. 584-
585; Dist. Ex. 2 at p. 29). Other recomm endations included special education transportation and
assistive technology (R. 276-280; Di st. Ex. 2 atp. 1). Altern atively, the CSE recommended
Special Education Teacher Support Services (‘S ETSS”) for 15 hours per week, together with
related services, if the student was parentally-placed and paying tuition (Tr. at pp. 283-284; Dist.
Ex. 2 at p. 28).

The student's IEP also provides the student with academic management needs, including
repetition, rephrasing and redire ction and a sm all, structure d, therapeutic ¢ nvironment and
positive reinforcem ent (Dist. Ex.2atp. 3 ). In addition, the IEP includes  "praise an d
encouragement" as a social/em otional m anagement need (id. at 7) and an augm entative
communication device, supervision for safety getting in and out of his chair - as well as generally
within the class and school environment - and assistance feeding, toileting and hygiene as health
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and physical m anagement needs (id. at p. 10). Moreover, as further discussed below, the IEP
contains extensive goals in all identified area s of need for the student (id. at pp. 11-25).
Accordingly, I find that the CSE' s recommendation of a 12:1+4 class, in conjunction with the
related serv ices, goals and m anagement need s contain ed in the IEP, provided a placem ent
reasonably calculated to allow the student to obtain educational benefit. Below, I will address the
other aspects of the student' s program — namely the 1:1 health pa raprofessional, related services
and goals recommended by the CSE — in more detail below.

2. 1:1 Health Paraprofessional

The hearing record reflects that the student ha s neurological deficits th at affect all areas
of functioning, including but not limited to learning, communication, fine and gross motor skills,
vision, coordination, posture, his ability to sustain attention, and his ability to learn and function.
He also had significant feedi ng and oral m otor deficits. Th e CSE recommended a 1:1 health
paraprofessional for the student 5 tim es per w eek for 100 m inutes per se ssion, to provide the
student with indiv idualized atten tion under the di rection o f the special education teacher an d
related service provid ers, to assi st the student with iden tified needs in th e areas of academ ics,
social needs , and feeding tasks, while at th e same ti me assist the student in navigating his
environment safely, given his 1 ssues with vision, and assist th e student with self-help and
activities of daily living, includi ng but not lim ited to toileting, by provi ding prom pting and
assistance. The 1:1 paraprofessional would also  assist with his atten tion issues. The Paren t
confirmed that the student needs a 1:1 paraprof essional, stating, “He couldn’t m anage without
having somebody help him one-on-one.” The clinical director at Ezra Hatzvy stated that the
student needed a 1:1 paraprofessi onal because he was very prone to harm and agreed that it was
an appropriate recommendation. The special e ducation teacher at Ezra Hatzv  y testified
regarding the use and purpose of the student’s 1:1 paraprofessional in her classroom. The speech
therapist at Ezra Hatzvy testified regarding use of the paraprofessional to work on the student’s
oral motor exercises and feeding. In sum , the hearing record supports a finding that the CSE’s
recommendation for a 1:1 health paraprofessi onal for the student 5 tim es per week for 100
minutes per session, both inside and outside the classroom was appropriate (Tr. at pp. 197-206,
270-271, 521, 576, 793-794, 856-857; February 13, 2013 Tr. at p. 1129; Dist. Ex. 2 at pp. 2, 4, 8-
10, 18, 22, 26-27).

3. Physical Therapy

The hearing record reflects th  at the student has cortical ~ blindness and presents with
severe delays in gross and fine  motor skills. He also presents with alte red tone in a 1l four
extremities and trunk. He dem onstrates larg e delay in  his locomotion sk ills and object
manipulation skills. He walks in a rigid gait and has no heel-to- toe pattern or coordinated arm
swing. Running and jumping abilities are also si gnificantly delayed. He dem onstrates impaired
coordination and poor dynam ic and static bala nce. The student requires gross m otor
strengthening gait and balance  training to ensure his safety  in the school, home and play
environment (Tr. at pp. 206-207, 259-265; D ist Ex s. 2 atp. 9; 10 at p. 1). The CSE
recommended individual PT in a separate location 5 times per week for 45 minutes per session to
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work on his static and dynam ic balance, negotiation of stairs, use of obj ects and toys in an age
appropriate matter, and perf orming age appropr iate jumping skills, with the goal of improving
the student’s strength and endurance (Dist. Ex. 2 at pp. 19-20). Ezra Hatzvy’s clinical director
confirmed t hat the recommendation for individua 1 physical therapy 5 tim es per week for 45
minutes per session is appropriate. The parent agr eed. It should be noted that the director of
Ezra Hatzvy confirm ed that m ost related servi ces were provided 1:1 on a pull-out basis due to
the stud ents’ dis tractibility. Th e hearing record supports a finding that the CSE’s
recommendation for individual PT 5 tim es per w eek for 45 m inutes per session in a separate
location is appropriate (Tr. at pp. 405, 598-599; February 1 3, 2013 Tr. at pp. 1214-1215; Dist.
Ex. 10).

4. Occupational Therapy

The hearing record reflects that the student  has hem ivertebrae, cortical blindness and
strabismus and presents with significant feeding and oral m otor deficits. The student eats only
soft foods that do not require chewing, although this skill is emerging. Moreover, neuromuscular
abnormalities directly affect his gro ss, fine and visual-perceptual-motor development. He also
has sensory integ ration, fine m otor, and visu al processing difficulties (T r. at pp. 207, 242-244,
250, 257-259; Dist. Exs. 2 at pp. 12-13, 15, 18; 9 at p. 1). The student’s occupational therapists
at Ezra Hatzvy emphasized that his gains were slowly emerging and are continuously expected to
develop, and that individual occupational therapy should continue for the 2011/12 school year to
address his needs for motor, academ ic, and social /emotional succ ess. Ezra Hatzv y’s clinic al
director agreed that the provi sion of individual OT 5 tim es per week for 60 m inutes was an
appropriate amount of s ervice for the 2011-12 school year. The parents agreed. The hearing
record supports a finding that the CSE’s recommendation for individual OT 5 times per week for
60 minutes per session in a separa te location is appropriate (Tr. at p. 575; February 13, 2013 Tr.
at pp. 1214-1215; Dist. Ex. 9).

5. Speech-Language Therapy

The hearing record reflects that the student has difficulties with communication. He uses
an AAC de vice to request desired item s, and is learning to say “no” when offered non-desired
items. He is star ting to learn to to uch a pict ure of an item he wants when presented with a
choice. He is also starting to us e his device to answer social ques tions. He initiates interactions
through vocalizations and pulling. He has a hard time imitating sounds and words. He often
demonstrates a response lag to stimuli. He is starting to self-feed more with guided assistance of
bringing his hand to his m outh. He is more consistently being able to bite on his molars when
presented with julienne strips of biscuit co okies. His oral sensit ivity is bec oming more
integrated as he is less defensiv e around his oral cavity and allows for different stimulation from
a nuk brush, toothbrush, and slightly different foods. He shows distinct pleasure for high drama
with voice and songs and is highly responsiv e to interactive game s with gross physical
movements. He has m ade significant progress in stopping to suck on his hand with a prom pt of
hands down. Overall, he is able to demonstrate likes through smiling and interaction or trying to
have the items presented again and displeasure through resistance or slight whining (Dist. Exs. 2
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at pp. 5-6; 8 at p. 1). The CSE recomm ended individual speech-language therapy in a separate
location 5 times per week for 60 minutes per session to work on sensory-motor, affective, motor,
sensory, an d cognitive skills. The student’s sp eech th erapist at Ezra Hatzvy agreed thatth e
nature, duration, and frequency of s peech services as recommended by the CSE for the 2011/12
school year is appropriate, and that he needs pul l-out services due to his need for a “trem endous
amount of one-on-one prompting” and to ensure his full attention. The hearing record supports a
finding that the CSE’s recommendation for individual speech/language therapy 5 times per week
for 60 minutes per session in a separate location is appropriate (Tr. at pp. 244-247, 251-257, 265-
267, 879, 881; Dist. Exs. 2 at pp. 14, 16-17, 21-22; § at p. 2).

6. Vision Education Services

The hearing record reflects that the student ~ has been diagnosed with cortical visual
impairment. Cortical visual im pairment is a vi sual impairment that in volves the way the brain
processes visual information, rath er than a problem with the eyes or the optic nerve. It is
possible to have well f unctioning eyes while s till not being able to s ee normally due to f aulty
brain processing of visual inform ation. He also has a history of strabism  us, which has been
resolved through eye muscle surg ery (Tr. at pp. 365-366; Dist. Ex. 12 at p. 1). He has been
receiving the services o f a vision therapis t since he was o ne year of age. The hearing record
indicates that the student has prog ressed from barely using his vi sion to using his vision in daily
activities and most recently in am bulation (Dist. Ex. 15 at p. 2). The Dist rict’s supervisor for
educational vision services explained in detail the manner in which her predecessor evaluated the
extent to which the stud ent’s cortical visual impairment characteristics have resolved over tim e
(Tr. at pp. 354-364; Dist. Ex. 14). The CSE rec ommended individual vision education services
on a push-in and pull-out basis 4 tim  es per week for 60 m inutes per session, to work on
receptively identifying a variety of objects or pictur es of any size; improving use of his res idual
vision by scanning for a requested objects of increasing complexity, color, multi-color and size;
and pairing an object with a visu al representation of th e object. The District’s su pervisor for
educational vision services confirmed that the stude nt needs vision services in school in order to
access the curriculum. Ezra Hatzvy ’s clinical director testified that the student’s diagnosis with
cortical visual im  pairment renders him  “l egally blind,” and the student’s pediatric
ophthalmologist stated that give n the student’s substa ntial visual processi ng im pairments, he
must be “treated educationally as blind.” Th e clinical director confirm ed that the CSE’s
recommendation for individual visi on education services 4 tim es per week for 60 m inutes per
session was an appropriate am ount of service for the 2011/12 school year. The student’s hom e-
based visio n therap ist stated her belief tha t the student requires visi on serv ices and it is
appropriate for the student to receive vision  education services during the school day. The
hearing record supports a finding that the CSE’s recommendation for individual vision education
services 4 times per week for 60 minutes per session, both inside and outside of the classroom, is
appropriate (Tr. at pp. 2 69, 376-377, 498, 575-576, 1037-1038; Compare Dists. Ex. 2 at pp. 25,
29; 12; 15).
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7. Educational Methodology

The district also contends that to the exte  nt the IHO held that the lack of use of a
particular methodology in the dist rict’s proposed classroom, which has been successful for the
student in the past, is dispositive of a FAPE, such a determination was in error. Although an IEP
must provid e for specialized inst ruction in a student' s areas of need, generally, a CSE is not
required to specify methodology on an IEP, and the precise teaching methodology to be used by
a student's teacher is usually a matter to be left to th e teacher (Rowley, 458 U.S. at 204; R.B. v.
New York City Dep' t of Educ., 2014 W L 5463084, at *4 [2d Cir. Oct. 29, 2014]; A.S. v. New
York City Dep't of Educ., 573 Fed. App' x 63, 66,2014 WL 3715461 [2d Cir. July 29, 2014];
M.H., 685 F.3d at 257 [the district is imbued with "broad discretion to adopt programs that, in its
educational judgm ent, are m ost pedagogically e ffective"]; M.M. v. Sch. Bd. of Miam i-Dade
County, 437 F.3d 1085, 1102 [11th Cir. 2006]; Lachm an v. Illinois State Bd. of Educ., 852 F.2d
290, 297 [7th Cir. 1988]; F.L., 2012 WL 4891748, at *9; K.L., 2012 WL 4017822, at *12; Ganje,
2012 WL 5473491, at *11-*12; H.C. v. Katonah-Le wisboro Union Free Sch. Dist., 2012 WL
2708394, at *15, *17 [S.D.N.Y. May 24, 2012], aff' d, 528 Fed. App' x 64 [2d Cir. June 24,
2013]). Aslongasany m ethodologies referenced in a student' s IEP are "appropr iate to the
[student's] needs" (34 CFR 300.3 9[a][3]), the om ission of a particular m ethodology is not
necessarily a procedural violation (see R.B., 2014 WL 5463084, at *4; R.E., 694 F.3d at 192-94
[upholding an IEP when there was no evidence th at the student "could not m ake progress with
another methodology"]). However, where the use of a specific methodology is required for a
student to receive an education al benefit, the student's IEP should ind icate this (see, e.g., R.E.,
694 F.3d at 194 [finding an IEP substantively inadequa te where there was "clear consensus" that
a student required a particular methodology, but where the "plan proposed in [the student's] IEP"
offered "no guarantee" of the use of this methodology]; see also R.B., 2014 W L 5463084, at *4;
A.S., 573 Fed. App' x at 66 [finding that it could  not "be said that [t he student] could only
progress in an ABA program"]).

There is no evidence of any information before the CSE that the student could not receive
educational benefit through the use of educational methodologies other than the ABA model. In
fact, the record reflects that in addition to ABA, the student’s special education teac her at Ezra
Hatzvy instructed him through the use of Floor T ime and Sensory Integration (Dist. E x. 11 at p.

1).
8. Annual Goals

The goals developed by the CSE a nd included in the IEP also addressed the student' s
needs and provided add itional supp ort for the st udent's academ ic instruction, developm ent of
social and emotional skills and related services . An IEP must include a written statem ent of
measurable annual goals, including academic and functional goals designed to meet the student's
needs that result from the student's disability to enable the student to be involved in and m ake
progress in the general education curriculum; and m eet each of the student' s other educational
needs that result from the student's disabil ity (see 20 U.S.C. § 1414 [d][1][A][1][11]; 34 CFR
300.320[a][2][1]; 8 NYCRR 200.4[d][2][iii]). Each  annual goal shall include th e evaluativ e
criteria, evaluation procedures and schedules to be used to m easure progress toward meeting the
annual goal during th e period beg inning with pl acement and ending with the n ext schedu led
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review by the comm ittee (8§ NYCRR 200.4[d][2][iii ][b]; see 20 U.S.C. § 1414[d][1][A][1][1LI];
34 CFR 300.320[a][3]). Short-term objectives are required for a student who takes New Yor k
State alternate assessments (8§ NYCRR 200.4[d][2][iv]).

The hearing record reflects th at annual goals and short-term objec tives were developed
by the CSE in conjunction with th e student’s parents, private school instructors and private
related service providers (Tr. at pp. 238-242, 246-250; Dist. Ex. 2 at pp. 11, 15). The CSE also
created goals and objectives in  the area of occupational therapy = with the as sistance of the
student’s occupational therapist at Ezra Hatzvy (Tr. at pp. 243-244; Di st. Ex. 2 at pp. 12-13).
Similarly, speech and language goals and objectives were developed at the CSE with input from
the student’s speech and language therapist at Ezra Hatzvy (Tr. at pp. 245-246, 25 1-256, 265-
267; Dist. Ex. 2 at pp. 14, 16-17, 21-22), as well as  goals and objectives in the areas of vision
therapy (Tr. at pp. 256-257, 268-269; Dist. Ex. 2 at pp. 17, 25), physical therapy (Tr. at pp. 259-
262; Dist. Ex. 2 at pp. 19-20), activities of daily living (Tr. at pp. 257-259, 267; Dist. Ex. 2 at pp.
18, 22), adaptive physical education (Tr. at pp.  269-270; Dist. Ex. 2 at p. 26), and goals and
objectives relating to the 1:1 pa raprofessional, who provides serv ices under the supervision of
the special education teacher (Tr. at pp. 270-271; Dist. Ex. 2 at p. 26). The evidence shows that
all of the goals and objectives were reviewed with the parents and they did not disagree with any
of them (Tr. at pp. 271-273, 293; February 13, 2013 Tr. at p. 1154, 1174; D1 st. Exs. 6, 8, 9, 10,
11, 15).

The IEP contains a nu mber of pre-acad emic goals, in cluding demonstrating knowledge
of various pre-math concepts including counting and responding to requests of “give me 1 or 2”;
demonstrating pre-reading skills involving identifica tion of tangible shap es and colors and
sequencing; increasing knowledge of identification of shapes, colo rs, objects and anim als; and
receptively identifying num bers 1 through 10 with a 1:1 corre  spondence (Tr. at pp. 238-242 ,
272-273; Dist. Ex. 2 at pp. 11, 14-15).

The record also reflects that the [E P contains annual goals and s hort-term objectives in
addressing the student’s needs relating to receptive language, one of which was identified by the
District’s s pecial edu cation teach er asr eceptively id entifying numbers 1 -10 with a 1:1
correspondence, stating that she would have wo  rked with the student on that goal in her
classroom (Tr. at pp. 110-111; Dist. Ex. 2at  pp. 15, 17). In addition, the IEP contained an
annual goal and short-term objectives to addre ss the student’s need in  the area of listening
comprehension, and in following directions in any setting (Tr. at p. 111; Dist. Ex. 2 at p. 17).

The hearing record reflects that each of the s tudent’s annual goals and short-ter m
objectives were prepared by the teachers and related s ervice pr oviders who worked with the
student and that the stu dent’s then current teac hers and related service providers reviewed the
appropriateness of each of the goa Is and short-term objectives with the full CSE at the m eeting
held on May 26, 2011. The hearing record supports a finding that the recomm ended goals and
objectives are appropriate (Tr. at pp. 238-273; Dist. Exs. 2 at pp. 11-26; 8 at p. 2; 9 at pp. 2-3; 10
at pp. 1-2; 11; 15).
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D. Challenges to the Assigned Public School Site

The district also contends that the IHO erred in finding that the district denied the student
a FAPE due to its failure to establish that the assigned school would have been able to implement
various aspects of the student' s IEP. Challenges to an assigned public school site are generally
relevant to whether the district properly im plemented a student's IEP, which is speculative when
the studen t never attended the recommended placem ent. Generally , the sufficiency of the
district's offered program must be determ ined on the basis of the IEP itself (R.E., 694 F.3d at
186-88). The Second Circuit has explained that the parents' "[s]peculation that the school district
will not adequately adhere to the IEP is not an appropriate basis for unilateral placement" (R.E.,
694 F.3d at 195; see F.L. v. New York City Dep't of Educ., 553 Fed. App'x 2, 9 [2d Cir. Jan. 8,
2014]; see also K.L.. v. New York City Dep' t of Educ., 530 Fed. App' x 81, 87 [2d Cir. July 24,
2013]; R.C. v. Byra m Hills Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012] [explaining
that "[g]iven the Second Circuit' s recent prono uncement that a school district m ay not rely on
evidence that a child would have had a specific teacher or speci fic aide to support an otherwise
deficient IE P, it would be inconsistent to requ ire evid ence of the actu al class room a student
would be placed in where the parent rejected an IEP before the student's classroom arrangements
were even made"]).

The Second Circuit has also clarified that, unde r factual circumstances similar to those in
this case, in which the parents hav e rejected and unilaterally placed th e student prior to IEP
implementation, "[p]arents are ent itled to rely on the IEP for a de scription of the services that
will be provided to their child" (P.K. v. New York City Dep't of Educ., 526 Fed. App'x 135, 141,
2013 W L 2158587 [2d Cir. May 21, 2013]) and, even more clearly, that "' [t]he appropriate
inquiry is into the nature of the program actually offered in th e written plan,' not a retrospective
assessment of how that plan would have be en executed" (K.L., 530 Fed. App' x at 87, quoting
R.E., 694 F.3d at 187; see C.F. v. New York C ity Dep't of Educ., 746 F.3d 68, 79 [2d Cir.
2014]). Thus, the analysis of the adequacy of an IEP in accordanc e with R.E. is prospective i n
nature, but the analys is of the IEP's implementation is retrospective. Th erefore, if it becom es
clear that the student will not be educated under the proposed IEP, there can be no denial of a
FAPE due to the failure to implement the IEP (R.E., 694 F.3d at 186-88; see also Grim, 346 F.3d
at 381-82 [holding that the distri ct was not liable for a denial of a FAPE where the challenged
IEP was determined to be appropriate, but the parents chose not to avail themselves of the public
school program]).” When the Second Circuit spoke recently with regard to the topic of assessing

? While the IDEA and State regulations provide parents with the opportunity to offer input in the development of a
student's IEP, the assignment of a particular school is an administrative decision that must be made in conformance
with the CSE's ed ucational placement recommendation (T.Y. v. New York City Dep't of Educ., 584 F.3d 412, 420
[2d Cir. 2009]; see K.L.A. v. Windham Se. Supervisory Union, 371 Fed. App'x 151, 154,2010 WL 1193082 [2d
Cir. Mar. 30, 2010]). A school district "may have two or more equally appropriate locations that meet the child's
special education and related services needs and school administrators should have the flexibility to assign the child
to ap articular schoo | or classroo m, prov ided th at d etermination is co nsistent with th e d ecision of th e gro up
determining placement" (Placements, 71 Fed. Reg. 46588 [Aug. 14, 2006]). Once a parent consents to a district's
provision of s pecial educati on se rvices, s uch se rvices must be p rovided by t he di strict i n ¢ onformity wi th t he
student's IEP (20 U.S.C. § 1401[9][D]; 34 CFR 300.17[d]; see 20 U.S.C. § 1414[d]; 34 CFR 300.320). The Second
Circuit recently reiterated that while parents are entitled to participate in the determination of the type of placement
their child will attend, the IDEA confers no rights on parents with regard to school site selection (C.F., 746 F.3d at
79). However, t he Sec ond C ircuit has a 1so m ade cl ear t hat j ust be cause a di strict i s not re quired t o place
implementation details such as the particular public school site or classroom location on a student's IEP, the district
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the district's offer of an IEP versus later acqui red school site inform ation obtained and rejected
by the parent as inappropriate, the Court disallowed a challenge to a recommended public school
site, reasoning that "the appropriate forum for such a claim is 'a later proceeding' to show that the
child was denied a free and appropriate public e ducation 'because necessary services included in
the IEP were not provided in practice'" (F.L., 553 Fed. App'x at 9, quoting R.E., 694 F.3d at 187
n.3).

In view of the foregoing, the parents cannot prevail on claim s regarding im plementation
of the May 2011 IEP because a retrospective an alysis of how the district would have
implemented the student's May 2011 IEP at the assi gned public school site is not an appropriate
inquiry under the circumstances of this case (K.L., 530 Fed. App' x at 87; R.E., 694 F.3d at 186;
R.C., 906 F. Supp. 2d at 273). Here ,itis undisputed that the parents rejected the district' s
program and elected to enroll the student in a nonpublic school of their choosing prior to the time
the district became obligated to implement the May 2011 IEP (see Parent Exs. B at pp. 1-2; C at
pp. 1-2; M; N at pp. 1-2; O). Th  erefore, the district is correct that the issues raised and the
arguments asserted by the parent with respec t to the assigned public school site are speculative.
Furthermore, ina cas e in which astuden thasbeen unilaterally placed p riortoth e
implementation of an IEP, it would be in equitable to a llow the parent to acquire and rely on
information that post-d ates the re levant CSE m eeting and IEP and then use such infor mation
against a district in an impartial hearing while at the same time confining a school district's case
to describing a snapshot of the special education services set forth in an IEP (C.L.K. v. Arlington
Sch. Dist., 2013 WL 6818376, at *13 [S.D.N.Y. Dec. 23, 2013] [stating that in addition to
districts no t being p ermitted to rehabilitate a defective IE P through retrospective tes timony,
"[t]he converse is also true; a substantively appropriate [IE P m ay not be rendered inadequate
through testim ony and exhibits th at were not before the CSE ~ about subsequent events and
evaluations that seek to alter the inform ation available to the CSE"]). Based on the foregoing,
the district was not obligated to present retrospective evidence at the impartial hearing regarding
the execution of the student' s program or to refu te the parent's claims (K.L., 530 Fed. App' x at
87; R.E., 694 F.3d at 186; R.C., 906 F. Supp. 2d at 273). Accordingly, the parents cannot prevail
on claims that the assigned pub lic school site would not have properly im plemented the May
2011 IEP,3and the IHO erred in determining that the district failed to offer the student a FAPE on
that basis.

is not permitted to choose any school and provide services that deviate from the provisions set forth in the IEP (see
R.E., 694 F.3d at 191 -92; T.Y ., 584 F.3d at 42 0 [the district does not have carte blanche to provide services to a
child at a school that cannot satisfy the IEP's requirements]). The district has no option but to implement the written
IEP and parents are well within their rights to compel a non-compliant district to adhere to the terms of the written
plan.

? While some district courts have found that parents have a right to assess the adequacy of a particular school site to
meet their children's needs, the weight of the relevant authority supports the approach taken here (see B .K. v. New
York City Dep't of E duc., 12 F. Supp. 3d 343,370-72 [E.D.N.Y. 2014]; M.L. v. New York City Dep't of Educ.,
2014 WL 1301957 [S.D.N.Y. Mar. 31, 2014]; M.O. v. New York City Dep't of Educ., 996 F. Supp. 2d 269, 270-72
[S.D.N.Y. 2014]; E.H. v. New York City Dep't of Educ., 2014 WL 1224417, at *7 [S.D.N.Y. Mar. 21, 2014]; R.B.
v. New York City Dep't of Educ., 2013 WL 5438605, at *17 [S.D.N.Y. Sept. 27, 2013]; E.F., 2013 WL 4495676, at
*26; M.R. v New York City Bd. of Educ., 2013 WL 4834856, at *5 [S.D.N.Y. Aug. 14, 2013]; A.M. v. New York
City Dep't of Educ., 964 F. Supp. 2d 270, 286; N.K. v. New York City Dep't of Educ., 961 F. Supp. 2d 577, 584-86,
588-50 [S.D.N.Y. 2013]; Luo v.Baldwin Union Free Sch. Dist., 2013 WL 1182232, at *5 [E.D.N.Y. Mar. 21,
2013], aff'd, 556 Fed. App'x 1 [2d Cir Dec. 23, 2013]; A.D. v. New York City Dep't of Educ., 2013 WL 1155570, at
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VII. Conclusion

Having determined that the district offe red the student a FAPE for the 2011-12 school
year, it is n ot necessary to consider the appropr iateness of Ezra Hatzvy or to consider whether
equitable factors weigh in favor of an award of tuition reimbursement (see M.C. v. Voluntown,
226 F.3d 60, 66 [2d Cir. 2000]; C.F., 2011 WL 5130101, at *12; D.D-S., 2011 WL 3919040, at
*13).

I have con sidered the parties' rem aining contentions and find them unnecessary to
address in light of my determinations here.

THE APPEAL IS SUSTAINED.
THE CROSS-APPEAL IS SUSTAINED IN PART.

IT IS ORDERED that the im partial hearing officer’s decision dated March 27, 2013 is
modified, by reversing those portions that concluded that the distri ct failed to es tablish that it
offered the student a F APE in the LRE for the 2011-12 school year and ordered the district to
reimburse the parents for the costs of the student’s Ezra Hatzvy tuition; and

IT IS FURTHER ORDERED that the district, if it has not already done so, is directed
to pay for the costs of the student’s tuition fo  r the 10-m onth portion of his program at Ezra
Hatzvy, together with hom e-based services whic h constitute the student’s 12 m onth portion of
his program for the 2011-12 school year, pursuant to pendency.

Dated: Albany, New York
March 3, 2015 CAROL H. HAUGE
STATE REVIEW OFFICER

*13 [S.D.N.Y. Mar. 19,2013]; J.L. v. City Sch. Dist. of New York, 2013 WL 625064, at *10 [S.D.N.Y. Feb. 20,
2013]; Reyes v. New York City Dep't of Educ., 2012 WL 6136493, at *7 [S.D.N.Y. Dec. 11, 2012]; Ganje v. Depew
Union Free Sch. Dist.,2 012 W L 5473491,at *15[W .D.N.Y. Sep t. 2 6, 20 12], adopted, 2012 W L 54 73485
[W.D.N.Y. Nov. 9, 2012]; see also N.S. v. New York City Dep't of Educ., 2014 WL 2722967, at *12-*14 [S.D.N.Y.
June 16, 2014] [holding that "[a]bsent non-speculative evidence to the contrary, it is presum ed that the placem ent
school will fulfill its obligations under the IEP"]; but see V.S. v. New York City Dep't of Educ., 25 F. Supp. 3d 295,
300-01 [E.D.N.Y. 2014]; C.U. v. New York City Dep't of Educ., 23 F. Supp. 3d 210, 227-29 [S.D.N.Y. 2014]; Scott
v. New York City Dep't of Educ., 6 F. Supp. 3d 424, 444-45 [S.D.N.Y. 2014]; D.C. v. New York City Dep't of
Educ., 950 F. Supp. 2d 494, 508-13 [S.D.N.Y. 2013]; B.R. v. New York City Dep't of Educ., 910 F.Supp.2d 670,
676-78 [S.D.N.Y. 2012]; E.A.M., 2012 WL 4571794, at *11).
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