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DECISION 
 

I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
parent) appeals from the decision of an im partial hearing officer (IHO) which denied her request 
to be reimbursed for the costs of the student' s tuition at the Aaron School for the 2012-13 school 
year.  The appeal must be dismissed. 
 
II. Overview—Administrative Procedures 
 
 When a student in New York is eligible for special education services, the IDEA calls for 
the creation of an individuali zed education program  (IEP), wh ich is deleg ated to a loc al 
Committee on Special Education (CSE) that includes,  but is not lim ited to, paren ts, teachers, a 
school psychologist, and a dist rict representative (Educ . Law § 4402; see 20 U.S.C. 
§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 NYCRR 200.3, 200.4[d][2]).  If disputes 
occur between parents and school di stricts, incorporated among the procedural protections is the 
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due 
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[l]). 
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 New York State has implemented a two-tiered system of administrative review to address 
disputed m atters between parents and school di stricts regarding "any m atter relating to the 
identification, evaluatio n or edu cational placem ent of a stu dent with  a disab ility, or a studen t 
suspected of having a disability, or the provision of a free appropr iate public education to such 
student" (8 NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2], 
300.507[a][1]).  First, after an opportunity to engage in a resolution process, the parties appear at 
an im partial hearing conducted at the local le vel before an IHO (Educ. Law § 4404[1][a]; 8 
NYCRR 200.5[j]).  An IHO typically conducts a trial-type h earing regarding the m atters in 
dispute in which the parties have the right to be accompanied and advised by counsel and certain 
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at 
the hearing  that has n ot been dis closed five business days before the hearing; and obtain a  
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[j][3][v], [vii], [xii]).  The IHO m ust render and transm it a final written 
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted 
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[j][5]).  
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO m ay grant 
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ]).  
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]). 
 
 A party aggrieved by the decisi on of an IHO may subsequently  appeal to a State Review 
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 
NYCRR 200.5[k]).  The appealing pa rty or parties m ust identify the findings, conclusions, and 
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO 
to grant (8 NYCRR 279.4).  The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8 NYCRR 279.5).  The SRO conducts an im partial review of the IHO' s 
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re 
that the pro cedures at the hearing were consis tent with the  requirem ents of due process; seek 
additional evidence if necessary ; and render an inde pendent decision based upon the hearing 
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]).  The SRO must ensure that a final decision 
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later 
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific 
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and  
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]). 
 
III. Facts and Procedural History 
 
 During the 2011-12 school year, the student attended the Aaron School  (see Dist. Exs. 2 
at p. 1; 5; 6 at p. 1). 1  On March 25, 2012, the parent execute d an enrollm ent contract with the 
Aaron School for the student' s attendance from  September 2012 through June 2013 during the 
2012-13 school year (see Parent Ex. UU at pp. 1-5; see also Parent Ex. Z at pp. 1-6). 
 

                                                 
1 The Commissioner of Ed ucation has not  approved the Aaron School as a school with which school districts 
may contract to instruct students with disabilities (see 8 NYCRR 200.1[d], 200.7). 
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 On April 24, 2012, the CSE convened to conduct the student' s annual review and to 
develop an IEP for the 2012-13 school year (sixth grade) (see Dist. Exs. 2 at pp. 1, 16-18, 20; 3 
at p. 1; see also Tr. pp. 108-09, 170- 71).  Finding that the student re mained eligible for special 
education and related services as a student with autism , the April 2012 CSE recommended a 12-
month school year program  in a 12: 1+1 special cl ass placement for instru ction in m athematics, 
English language arts (ELA), so cial s tudies, and science s at a specialized s chool with the 
following related services: three 45-m inute sessi ons per week of indi vidual speech-language 
therapy; two 45-minute sessions per week of sp eech-language therapy in a sm all group; two 45-
minute sessions per week of individual physical therapy (PT); three 45-minute sessions per week 
of individual occupational therapy (OT); and one  45-minute session per week of counseling in a 
small group (see Dist. Ex. 2 at pp. 1, 16-17, 20). 2  The April 2012 CSE al so created annual goals 
with corresponding short-term objectives to address the student's needs (id. at pp. 4-15). 
 
 By letter dated June 15, 2012, the parent advi sed the district that  the April 2012 IEP was 
not appropriate for the student because it did not include sufficient "1:1 teaching intervention" or 
a sufficient "level of services," the IEP failed to include a recommendation for parent counseling 
and training, and the IE P did not include approp riate and s ufficient "behavioral in terventions" 
(Parent Ex. O at p. 1).   In add ition, the pa rent indicated that she  had  not ye t r eceived a  f inal 
notice of recommendation (FNR), and unless the di strict offered the student an "appropriate 
placement and program ," the stud ent would at tend the Aaro n School fo r the 2012-1 3 "twelve-
month" school year—as a "component of his educational program"—and she would seek funding 
for the costs of the student' s tuitio n at the Aa ron School,  as well as related services, applied 
behavior analysis (ABA) therapy, ABA superv ision, a summ er ca mp program , and round-trip 
transportation (id. [emphasis in original]). 
 
 By FNR dated June 16, 2012, the district su mmarized the special ed ucation and related 
services recommended in the April 2012 IEP, a nd identified the particular public school site to 
which the district assigned the student to attend for the 2012-13 sc hool year (see Dist. Ex. 11 at  
p. 1). 
 
 In a letter dated June 21, 2012, the parent in dicated that she receiv ed the FNR, but she 
had not been "afforded any opportunity to participat e in [the] site selecti on" (Parent Ex. Q at p. 
1).  The parent indicated that sh e would m ake "every effort" to visit the assigned public school 
site, and to assist in m aking an "informed decision," the parent requested that the district answer 
approximately 21 enumerated questions (id. at pp. 1-2). 
 
 By letter dated June 26, 2012, the parent advi sed the district that  the April 2012 IEP was 
not appropriate for the student and repeated som e of the same reasons set forth in the June 15, 
2012 letter as a basis for her conclusion; in addi tion, the parent indicated that the April 2012 IEP 
failed to contain sufficient "supports to address [the student's] individual needs" (compare Parent 
Ex. O at p. 1, with Parent Ex. R at p. 1).  Th e parent f urther indicated that she visited the 
assigned public school site on J une 21, 2012 and, based upon the vis it, she determ ined that the 
"program" was not appropriate for the student (P arent Ex. R at p. 1).  More specifically, the 
parent indicated that the assigne d public school site did not have a copy of the April 2012 IEP; 
                                                 
2 The student's eligibility for special education programs and related services as a stu dent with autism is not in 
dispute (see 34 CFR 300.8[c][1]; 8 NYCRR 200.1[zz][1]). 
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the "placement referral form" incorrectly listed the student as a sixth grade student; the only seat 
available for the student at the assigned public school site was in a sixth grade class; the assigned 
public scho ol site used  "som e sort of  ' positive behavior s ystem'" that would not provide th e 
student with "regular and consistent behavioral reinforcements;" students received instruction for 
academic subjects in a "large group setting," whic h would not be appropriate for the student; the 
assigned public school site only used three "a ssessment tools;" two teachers at th e assigned  
public school site ind icated to the parent th at they did not have any "form al" training in ABA; 
the classrooms at the assigned public school site lacked "instructional control;" and no one at the 
assigned public school site could provide the parent with "any inf ormation" regarding the  
identity of the related services providers or whether the assigned public school site could provide 
the student with all of the related services r ecommended in the IEP (id. at pp. 1-2).  Thus, the  
parent informed the district that the student would "continue" to attend the Aaron School for the 
2012-13 sch ool year,  an d she would seek funding fo r the costs of the student' s tu ition at th e 
Aaron School, as well as related services, ABA therapy, ABA super vision, a summer ca mp 
program, and round-trip transportation (id. at p. 2). 
 
 A. Due Process Complaint Notice 
 
 In an amended due process com plaint notice dated July 13, 2012, the parent alleged that 
the district failed to offer the student a free appropriate public education (FAPE) for the 2012-13 
school year based upon approxim ately 121 separately enum erated allegations (see Parent Ex. B 
at pp. 1-13). 3  Relevant to this appe al, the parent alleged that the April 2012 CSE failed to 
develop "critical assessm ent reports" in order to develop the IEP, the CSE failed to conduct 
independent evaluations or assessm ents of the student, the CSE failed to conduct an appropriate 
functional behavioral assessment (FBA) and develop a behavioral intervention plan (BIP) despite 
the student' s "interfering beha viors," and the CS E failed to conduct—or otherwise discuss—a 
classroom observation of the student at the April 2012 CSE m eeting (id. at pp. 3-5, 9 [e mphasis 
in original]).  Next, the parent alleged that  the April 2012 CSE failed to develop m easurable 
annual goals to m eet the student' s identified areas  of need, failed to "a dequately address" the 
student's individualized needs, and failed to include "objective" methods of measurement for any 
of the annual goals (id. at p. 6).  Moreover, the parent asserted that the April 2012 CSE failed to 
develop adequate short-term objectives or benchmarks for each annual goal in order to assess the 
student's progress, and overall, the CSE faile d to create annual goals that w ere "clear, 
unambiguous, adequate, sufficiently challenging, and individualized" (id. at  pp. 6-7).  Further, 
the parent alleged that the April 2012 CSE faile d to develop annual goals for parent counseling 
and training and also failed to develop "transiti on goals" or goals that targeted the student' s 
difficulty with generalization (id. at pp. 3, 7-8).  Additionally, the parent alleged that the April 
2012 CSE incorporated annual goals into the Apr il 2012 IEP that were "specifically designed to 
be implemented" in the same "teaching environment" as provided at the Aaron School (id. at p. 8 
[emphasis in original]). 
 

                                                 
3 The pare nt's initial due proc ess complaint notice, dated July 5, 2012, include d approximately 115 se parately 
enumerated allegations in support of the parent's assertion that the district failed to offer the student a FAPE for 
the 2 012-13 s chool y ear (compare Parent  Ex. A at  pp. 1-15, with Pa rent Ex . B  at  pp. 1-16).  As ide f rom 
repeating app roximately 1 14 of th e 115  al legations in  the in itial d ue pro cess co mplaint no tice, th e p arent's 
amended due process complaint notice included approximately seven new allegations (compare Parent Ex. A at 
pp. 3-12, with Parent Ex. B at pp. 3-12). 
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 Next, the parent alleged that the April 2012 CSE did not m eaningfully consider the 
student's need for assistive technology, and faile d to "properly support" the student' s "existing 
'assistive technology'" (Parent Ex. B at p. 9).  In addition, the parent asserted that the April 2012 
CSE failed to recomm end parent counseling and training (i d. at p. 4).  Next, the parent asserted 
that the April 2012 CSE failed to "m eaningfully include" her in the "placement selection 
process" and incorrectly indicated in "paperwork" that the student would en ter the sixth grade at 
the assigned pubic school site (id. at pp. 8, 12) .  The parent also alleged the following 
deficiencies with the assigned public school site : the observed classroom  included students with 
"various classifications and varying  need s," the April 2012 CSE recommended the sam e 
"placement" for both the 2011-12 and 2012-13 school years, the assigned public school site 
could not meet the student' s related service m andates or "properly im plement" the April 2012 
CSE's "behavior plan," the assigned public scho ol site used a m ethodology that would not be 
appropriate for the student, th e students in the observed cla ssroom were "undul y disparate in 
age" and were not functionally grouped, and the st aff at the assigned public  school site were not 
trained in ABA (id. at pp. 7-12). 
 
 Turning to the unilateral placement, the parent alleged that the Aaron School's "program" 
was reasonably calculated to provide the student with meaningful educational benefit (Parent Ex. 
B at p. 13).  Finally, the parent asserted that there were no "equ itable circumstances" that would 
bar or diminish the requested re lief (id.).  As relief, the pare nt sought reimbursement or funding 
for the costs of the student' s tuition at the Aa ron School for the 2012-13 sc hool year, as well as  
for the costs of related services, ABA ther apy, ABA supe rvision, a summer ca mp program , 
round-trip transportation, and "c ompensatory education" for any failure to prov ide the student 
with pendency services (id.). 
 
 B. Impartial Hearing Officer Decision 
 
 On August 28, 2012, the IHO c onducted a prehearing confer ence, and on Septem ber 4, 
2012, the parties proceeded to an impartial hear ing, which concluded on February 14, 2013 after 
four days of proceedings (see Tr. pp. 1-506; IHO Ex. I at pp. 1-2). 4  In a decision dated April 22, 
2013, the IHO found that the district offered the student a FAPE for the 2012-13 school year, and 
therefore, the IHO denied the pare nt's request for paym ent of the costs of the student' s tuition at 
the Aaron School and for paym ent of the costs of hom e-based ABA se rvices, as well as OT, 
speech-language therap y, and parent counselin g and training (see IHO Decision at pp. 19-22,  
28).5  More specifically, the IHO found that the April 2012 CSE was not required to complete an 
FBA or develop a BIP for the student because the ev idence dem onstrated that the studen t's 
behavior was not "serious enough to warrant an FBA or BIP" (id. at p p. 19-20).  The IHO also 

                                                 
4 On  Se ptember 2 8, 2 012, t he IH O i ssued an order on pendency, which directed t he di strict t o provide t he 
following services as the student's pendency (stay-put) placement: 5 to 10 hours per week of home-based ABA 
services; five 30-minute sessions per week of individual speech-language therapy; two 30-m inute sessions per 
week of i ndividual OT; t wo 6 0-minute se ssions per we ek of  individual counsel ing; parent  co unseling an d 
training i n t he sch ool; fi ve 45-minute sess ions per wee k of  speec h-language t herapy pr ovided " outside" t he 
school; and four 30-minute sessions per week of OT provided "outside" the school (Interim IHO Decision at pp. 
3-5). 
 
5 At th e im partial h earing, th e p arent withd rew the re quests f or payment for a summer cam p pro gram, 
compensatory education, and round-trip transportation (see Tr. pp. 474-76, 502-05; IHO Decision at p. 3). 
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found that the student' s "prim ary behavior deficit"—namely, his distractibility—was not 
"unknown" and that the April 2012 CSE prope rly relied upon infor mation provided by the 
student's then-current teacher from  the Aaron School (Aaron School teacher) 6 who attended the 
CSE meeting, which indicated that  the student could follow a "sc hool-wide plan" (i d. at p. 20).  
In addition, the IHO c oncluded that the Apri l 2012 IEP i ncluded several m anagement needs, 
such as  "v isual, verbal,  and ta ctile prom pts; teacher check -ins; repetition and redirection; and 
whole body listening and sensory breaks" to address the student's distractibility, as well as his  
tendency to shut down (id.). 
 
 Next, the I HO determ ined tha t th e Ap ril 2012 CSE wa s not required, pursuant to 
regulations, to conduct a classroom  observation of the student, and the hearing record contained 
no evidence regarding whether the April 2012 CS E did or did not discuss assistive technology 
(see IHO Decision at p. 20).  Furt her, the IHO found "irrelevant" th e parent's assertion that the 
April 2012 CSE did not discuss th e "buzzer system " used by the student' s "at-h ome ABA 
therapist in late 2012 and adopted  by the school in 2013" (id.).  Concerning annual goals, the 
IHO found that the hearing record  contained undisputed testim ony regarding the "origin" of the 
annual goals in the April 2012 IEP,  as well as the "discussion"  about the annual goals at the 
April 2012 CSE m eeting (id. at pp. 20-21).  In addition, the IHO noted that the student' s Aaron 
School teacher used the annual goals in the Apr il 2012 IEP for "her instructional plan" for the  
student (id. at p. 21).  A s such, the IHO agreed with the d istrict's argument that the "correlation" 
between the annual goals developed by the Aar on School and the annual goals in the April 2012 
IEP indicated that the "parent' s complaint in this regard [ was] disingenuous and without m erit" 
(id.). 
 
 With respect to the "recomm ended program," the IHO noted that the parent ass erted "no 
real objection" to the 12 :1+1 special class p lacement,  and noted further that it repr esented the 
"precise ratio the parent preferred, and with more related services than requested" (IHO Decision 
at p. 21).  The IHO also indicate d that while the parent obje cted to the " statement" in the April 
2012 IEP that the student attended "5th grade at the Aaron School ," it was undisputed that the 
student did not function at th e 6th grade level, and based upon the evidence, the student' s 
placement in a 6th grad e classroom—"based upon his chronological age"—did not "require th e 
[student] to be taught at a 6th gr ade level" (id.).  In addition, th e IHO found that while the April 
2012 CSE's failure to recommend parent counseling and training was a "ser ious omission," such 
omission, by itself, did not warrant a finding that the district failed to offer the student a FAPE 
for the 2012-13 school year (id. at pp. 21-22).  Finally, the IH O found that the parent's testimony 
regarding her visit to the assigned public school site was "not cred ible" and that her objection to 
the functional grouping of the students at th e assigned public school site was "sim ply not  
relevant" given that the student never attended the assigned public school site (id. at p. 22).  As a  
result of the foregoing, the IHO concluded that th e district offered the student a F APE for the  
2012-13 school year (id. p. 23). 
 
 Having determined that the district offe red the student a FAPE for the 2012-13 school 
year, the IHO nonetheless addressed  the approp riateness of the parent' s unilateral placement of 
the student at the Aaron School, whether the student required hom e-based services as a  

                                                 
6 The Aa ron School teacher who atte nded the April 2012 CSE m eeting was the stude nt's teacher for both the 
2011-12 school year and the 2012-13 school year (compare Dist. Ex. 2 at p. 24, with Tr. pp. 275-82, 292). 
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component of the student' s educational progra m, equitable considerations, and whether the 
parent was entitled to d irect funding of the costs of the student's tuition at the Aaron School (see 
IHO Decision at pp. 23-27).  W ith regard to th e unilateral placem ent, the IHO found that th e 
Aaron School "simply did not offer a program designed to meet [the student's] individual special 
education needs" (id. at p. 23).  In addition, the IHO found that the hearing record lacked 
evidence to establish that the Aaron School offe red the student "individualized instruction" or 
explained why the Aaron School changed the student 's related services f rom individual to group 
services (id. at pp. 23-25).  Moreover, the IHO found that the evidence did not support the 
parent's contention that the student required ho me-based services to "support [the student' s] 
educational program " (id. at pp. 25-26).  F inally, the IHO found no evidence that equitable 
considerations would either preclude or di minish the parent' s requested relief (id. at pp. 26-27).  
However, the IHO concluded that the parent failed to establish an entitlement to direct funding of 
the costs of the student' s tuition at the Aaron School for the 2012- 13 school year (id. at pp. 27-
28). 
 
IV. Appeal for State-Level Review 
 
 The parent appeals, and contends that the IHO erred in finding that the district offered the 
student a F APE for the 2012-13 school year, that  the Aaron School was not an appropriate 
unilateral placement, and that she was not en titled to d irect funding of the costs of the studen t's 
tuition at the Aaron School.  Initially, the pare nt seeks recusal of the SRO, and attaches 
additional documentary evidence in support of the re quest.  Next, the parent asserts that she was 
"intentionally excluded" from  the "school site" selection process, and urges that this was a 
"material and procedural FAPE depr ivation."  In  addition, the parent argues that the April 2012  
CSE failed to com plete any assessments or cond uct a classroom observation of the student, and 
thus, the April 2012 CSE relied exclusively on the "reports" provided by the parent in the 
development of the April 2012 IEP.  Moreover, the parent contends that the April 2012 CSE 
failed to conduct a FBA of the student or develop a BIP or otherwise "mention" the "school-wide 
plans" in the April 2012 IEP that was referenced  in testimony at the im partial hearing.  In 
addition, the parent argues that any testimony about the "'school-wide' behavior plan" constituted 
impermissible retrospective testimony. 
 
 Next, the parent asserts that the evidence in the hearing record indicated that the district's 
policy of not recomm ending "any after school se rvices" supported a "cla im of imperm issible 
predetermination."  In addition, th e parent ass erts that the April 2012 CSE failed to "assess or 
recommend" the student' s need for assistive technology.  Concerning annual goals, the parent 
asserts that the April 20 12 CSE did not discus s the percentages assigned to each ann ual goal at 
the meeting, and the annual goals lacked "baseline m easurements" to determine if the student 
was m eeting the annual goals.  The parent also alleges that the IHO e rred in finding that the 
failure to recommend parent counseling and trai ning in the April 2012 IEP did not constitute a 
failure to offer the student a FAPE.  Concerni ng the assigned public school site, the parent 
asserts th at it h ad a s eat av ailable for the st udent in a sixth grade classroom, the "offered  
placement" turned on the student' s age rather than his function ing lev el, and a four year age 
difference e xisted betw een th e s tudents in the cl assroom.  The parent fu rther alle ges th at the  
IHO's credibility f indings—including the cred ibility f indings rela ted to the dis trict spec ial 
education teacher and the parent—should be reversed. 
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 Concerning the unilateral placem ent, the parent contends th at the IHO erred  in fin ding 
that the student's program at the Aaron School wa s not designed to m eet the student's individual 
needs.  In addition, the parent asserts that the student' s hom e-based ABA services were a 
"necessary and appropriate" part of the student' s "total educational program."  Finally, the parent 
asserts that the IHO properly found that there were no equitable considerations that would 
preclude or diminish the parent's requested relief; however, the parent argues that the IHO erred 
in concluding that the parent did not establish that she could not afford the student's tuition at the 
Aaron School for the 2012-13 school year.7 
 
 In an answer, the district responds to the parent's allegations, and argues to uphold the 
IHO's decision in its entirety. 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
                                                 
7 As n oted above, the parent's amended due process complaint notice included approximately 121 separat ely 
enumerated allegations in support of the contention that the district failed to offer th e student a FAPE fo r the 
2012-13 school year (see Parent Ex. B at pp. 1 -13).  The IHO's decision—while addressing several issues—did 
not a ddress al l 1 21 al legations (compare P arent E x. B  at  p p. 1-13, with I HO Decision at  pp. 1-29).  To  t he 
extent that the parent submitted a "Li mited Appeal" and does not appeal  or now advance arguments related to 
issues in the a mended due process co mplaint n otice th at th e IHO d id no t ad dress as a b asis u pon wh ich to  
conclude th at the d istrict failed to offer t he stud ent a FAPE for th e 201 2-13 schoo l year, th ese unad dressed 
issues are deemed abandoned and will not be considered in this appeal (compare Parent Ex. B at pp. 3-13, with 
IHO Decision at pp. 19-27, and Pet. ¶¶ 4-63). 
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violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 



 10

Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 
VI. Discussion 
 
 A. Preliminary Matters 
 
  1. Request for Recusal 
 
 Regarding the parent' s request for recusal, State regulations provide  th at an SRO must 
have no personal, economic, or professional interest in the hearing which he or she is assigned to 
review (8 NYCRR 279.1[c][4]) and must be "independent of, and may not report to, the office of 
the State Education Departm ent which is responsi ble for the general supervision of educational 
programs for children with disa bilities" (8 NYCRR 279.1[c][3]).  An SRO shall recuse him self 
or herself and transfer the appeal to another SRO if he or she was substantially inv olved in the 
development of a S tate or local policy challenged in the hearing;  was employed by a party or a 
party's representative in the hearing; or enga ged in the identificati on, evaluation, program  or 
placement of the student who is the subject of the hearing (8 NYCRR 279.1[c][4]).8 
 
 As the SRO assigned to  this re view, I am not personally famili ar with the parties in this 
case, nor do I have any personal, economic, or professional interest relevant to these proceedings 
(8 NYCRR 279.1[c][4]).  Moreover, the New York St ate Education Department is not a party in 
                                                 
8 The third criterion for recusal extends to cases in  which an SRO has been involved with "other similarly 
situated children in the school district which is a party to the hearing" (8 NYCRR 279.1[c][4][iii]). 
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this matter, and notably, the parent' s allegations that decisions from the Office of State Review 
have been untim ely due to insufficient staffing as a basis for the request for recusal are, as 
indicated above, not relevant to a recusal inqui ry.  Additionally, recusal in such a context m akes 
little sense insofar as it would only have the opposite effect and exacerbate any delay.  Having 
given the parent's request due consideration, I find that I am  able to impartially render a decision 
and that the State regulations do not require recusal in this instance.9 
 
  2. Credibility Findings 
 
 Next, the parent asserts that the IH O's credibility findings—specifically, the finding that 
the district special education teacher' s testimony was "credible" and that the parent' s testimony 
regarding her visit to the assigned public school site was "not credible"—should be "reversed."10 
 
 An SRO gives due deference to the credibility  findings of an IHO, unless non-testimonial 
evidence in the hearing record justifies a con trary conclusion or the h earing record,  read in  its 
entirety, compels a contrary conclusion (see C arlisle Area Sch. v. Scott P., 62 F.3d 520, 524, 
528-29 [3d Cir. 1995]; M.W . v. New York City  Dep' t of Educ., 869 F. Supp. 2d 320, 330 
[E.D.N.Y. 2012]; Bd. of Educ. v. Schaefer, 84 A.D.3d 795, 796 [2d Dep' t 2011]; Application of  
a Student w ith a Disability, Appe al No. 12-076).  In th is case, a review of  the non-testim onial 
evidence and the entire hearing record—when r ead as a w hole—does not com pel conclusions 
contrary to those m ade by the IHO.  Based on the foregoing, the IHO' s credibility findings will 
not be disturbed. 
 
 B. April 2012 CSE Process 
 
  1. Evaluative Information/Classroom Observation 
 
 Next, the parent asserts that  the April 2012 CSE failed to co mplete any assessments or a 
classroom observation of the student in the de velopment of the April 2012 IEP, and instead, 
relied solely  on the rep orts th e par ent prov ided to the CS E.  A revie w of  the evidence in th e 
hearing record does not support the parent's contentions, and thus, the IHO's findings will not be 
disturbed. 
 
                                                 
9 The parent submitted additional documentary evidence for consideration on appeal in support of the request for the 
SRO t o rec use hi mself or herself.  Ge nerally, doc umentary evi dence not  p resented at  an im partial heari ng i s 
considered in an appeal from an IHO's decision only if such additional evidence could not have been offered at the 
time of the impartial hearing and the evidence is necessary in order to render a decision (see, e.g. , Application of a 
Student with a Disab ility, Appeal No. 08 -030; Application of a Stud ent with a Disab ility, Appeal No. 08-003; see 
also 8 NYCRR 279.10[b]; L.K. v. Ne. Sch. Dist., 9 32 F.  Su pp. 2d 46 7, 488 -89 [S.D.N.Y. 2013] [ho lding t hat 
additional evidence is necessary only if, wi thout such evidence, the SRO is unable to render a decision]).  In this 
case, the additional documentary evidence could have been offered at the time of the impartial hearing, and it is not 
now necessary to render a decision in this matter, especially in light of the fact that the grounds cited by the parent 
as the basis for the request to recuse are not grounds upon which an SRO is required to recuse himself or herself 
pursuant to State regulations (see 8 NYCRR 279.1[c][4]). 
 
10 The parent al so re quests a n "' additional e vidence' heari ng" so t hat t he SR O c ould "draw his o r her own 
conclusions" regarding the parent's credibility.  However, in light of the legal standard giving due deference to 
an IHO 's credib ility fin dings un less "non-testi monial ev idence in  t he h earing reco rd justifies a co ntrary 
conclusion," it is unclear how additional testimonial evidence would be relevant in this inquiry. 
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 In developing the recommendations for a student's IEP, the CSE must consider the results 
of the initia l or m ost recent eva luation; the s tudent's strengths; the con cerns of the  parents for 
enhancing the education of their ch ild; the academic, developmental and functional needs of th e 
student, including, as appropriate, the student's performance on any general State or district-wide 
assessments as well as any special factors as s et forth in federal and S tate regulations (34 CFR 
300.324[a]; 8 NYCRR 200.4[d][2]).  Fu rthermore, although federal and State regulations require 
that an IE P report th e studen t's presen t le vels of academ ic achievem ent and functional 
performance, those regulations do not m andate or specify a particular source from  which that  
information m ust com e, and teacher estim ates m ay be an acceptable m ethod of evaluating a 
student's academic functioning (S.F. v. New York City Dep't of Educ., 2011 WL 5419847, at *10 
[S.D.N.Y. Nov. 9, 2011]).  W hen a student has no t been attending public school, it is also 
appropriate for the CSE to rely on the assessm ents, classroom observations, or teacher reports 
provided by the student' s nonpublic school (see S.F., 2011 WL 5419847, at *10 [indicating that 
based upon 20 U.S.C. § 1414(c)(1)(A), a CSE i s required in part to "' review existing evaluation 
data on the child, includi ng (i) evaluations and infor mation provided by the parents of the child; 
(ii) current classroom-based, local, or State assessments, and classroom-based observations; and 
(iii) observations by teachers and related services providers' "]; see also D.B. v. Ne w York City 
Dep't of Educ., 966 F. Supp. 2d 315, 329-31 [S.D.N .Y. 2013] [upholding a district's reliance  
upon information obtained from  the student' s nonpublic school personnel, including sufficiently 
comprehensive progress reports, in formulating the IEP]; G.W. v. Rye City Sch. Dist., 2013 WL 
1286154 at *23 [S.D.N.Y. March 29, 2013]). 
 
 Generally, a district m ust conduct an evalua tion of a  student where the educational or 
related s ervices needs  o f a stude nt warrant a reevaluation or if the student' s parent or teacher 
requests a reevaluation (34 CFR 300.303[a][2]; 8 NYCRR 200.4[b][4]); however, a district need 
not conduct a reevaluation m ore frequently than on ce per year unless the parent and the district 
otherwise agree and at least once every th ree y ears un less the d istrict and the parent agree in 
writing th at such a reevaluation  is unnece ssary (8 NYCRR 200.4[b][4]; se e 34 CFR 
300.303[b][1]-[2]).  A CSE m ay direct that add itional evaluations or assessments be conducted  
in order to appropriately assess th e student in all a reas re lated to  the suspected  disabilities (8  
NYCRR 200.4[b][3]).  In addition,  State and federal regulations  require a CSE to consider 
"[o]bservations by teachers and related services pr oviders" as part of an initial evaluation or a  
reevaluation of a student (34 CFR 300.305[a][1][iii]; see 8 NYCRR 200.4[b][1][iv] [requiring an 
"observation of the student in the student' s learning environment . . . to docum ent the student' s 
academic perform ance and behav ior in  the areas of difficulty" as  part of a student' s initial 
evaluation]; 8 NYCRR 200.4[b][5][i], [ii][b] [requiring that the CSE,  as part of an initial 
evaluation or reevaluation, revi ew "existing evaluation data of the student including . . . 
classroom-based observations" to id entify, what if  any, addition al evaluation data is  needed to  
determine, am ong othe r things, th e "present levels of academ ic achievem ent and related  
developmental needs of the student"]). 
 
 In this case, the evidence in the hearing record estab lishes that the April 2012 CSE 
reviewed and considered the following evaluative  information in the developm ent of  the April 
2012 IEP: a March 2010 psychological evaluation (see Dist. Ex. 1 at pp. 1-8 [assessing the 
student's co gnitive skills, academ ic skills, and adaptive function ing]); an October 2 011 Aaron 
School counseling plan (see Dist. Ex . 5 [reporting that the student exhibited difficulty with areas 
of "self-awareness, emotional expression and self-regulation . . . social responsibility and 
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navigating complex social situations"]); a Ja nuary 2012 speech-language evaluation report (see 
Dist. Ex. 10 at pp. 1-3 [noting significant imp rovement in the student' s behavioral and 
social/emotional develo pment, rece ptive langu age skills ( comprehending direction s, f ollowing 
sequential directions), but continued weaknesse s in understanding "sem antic relationships in 
order to im prove conv ersational skills " and in understan ding spoken  paragraphs  in order to  
respond to questions, m ake infere nces, and ma ke predictions); a February 2012 Aaron School 
mid-year report (see Dist. Ex. 6 at pp. 1-12 [describing the student's interests, academic abilities, 
learning needs, and social/em otional functioni ng]); an April 2012 A BA/behavior report (see  
Dist. Ex. 9  at pp. 1-7  [describing  the studen t's learning  characteristics, academ ic needs,  
behavioral limitations, language sk ills, social skills, cognitive sk ills and academ ic performance, 
leisure skills, and activities of daily living (ADL) skills]); an April 2012 speech-language therapy 
progress report (see Dist. Ex. 7 at pp. 1-2 [noting progress, but continued difficulty in the areas  
of attention and auditory proces sing]); and an undated OT progr ess report (see Dist. Ex. 8 at pp. 
1-2 [indicating the focus of therapy as the st udent's "fine m otor/graph m otor skills, body 
awareness and spatial relations, m otor planni ng, and overall organ ization" of his acad emic 
environment]) (see T r. pp. 116-21; Di st. Ex. 2 at p. 1).  In additi on, the evidence in the hearing 
record indicates that the parent  and the student' s Aaron School teacher attended the April 2012 
CSE meeting and provided inform ation regarding the student's needs (see Tr. pp. 109-10; Dist. 
Exs. 2 at p. 24; 3 at pp. 1-2).  Here, the existing evaluative information reviewed and relied upon 
by the April 2012 CSE—together with the parent' s input and the Aaron School teacher' s input—
provided the CSE with a significa nt amount of relevant inf ormation about the student' s needs, 
including in formation related to  his cognitive and acad emic sk ills, h is social/emotional and  
behavioral s kills, his a ttention and distr actibility, his  re lated serv ice ne eds, his  ada ptive liv ing 
skills, and his management needs (see Tr. pp. 109-10; Di st. Exs. 1 at pp. 1-8; 3 at pp. 1-2; 5; 6 at 
pp. 1-12; 7 at pp. 1-2; 8 at pp. 1-2;  9 at pp. 1-7; 10 at pp. 1-3).  In addition, the hearing record 
lacks any evidence that the Apri l 2012 CSE required additional ev aluative information about the 
student; consequently, the evaluative infor mation was more than sufficient for the April 2012 
CSE to properly develop the student' s April 2012 IEP and the parent' s assertion m ust be  
dismissed (see D.B., 966 F. Supp. 2d at 329-31). 
 
 Regarding the parent' s contention that th e April 2012 CSE failed to  conduct a classroom  
observation of the student, the district specia l education teacher who attended the April 2012 
CSE m eeting testified that a district social worker m ost recently conducted a classroom 
observation of the s tudent in 2010 (see Tr. pp. 105-07, 149 -50).  In  addition, the dis trict special 
education teacher testified th at while no one at the April 2012 CSE m eeting discussed or 
considered completing an updated classroom  observation of the student, it was not necessary at 
that time because the A aron School teacher partic ipated at the April 2012 CSE m eeting, as well 
as the parent (see Tr. pp. 150-52).  Therefore, based upon a review of the evidence in the hearing 
record and given that the parent cites neither evidence nor legal autho rity to supp ort a f inding 
that the April 2012 CSE was obligated to perform a classroom observation of the student as part 
of eithe r an  initia l ev aluation or a  reev aluation of the student, the absence of a clas sroom 
observation of the student did not result in a fail ure to offer the student a FAPE for the 2012-13 
school year. 
 
 In summary, the evidence in  the hearing record  demonstrates that the April 2012 CSE 
adequately considered and review ed a variety of  sources of infor mation describing the student' s 
needs in order to develop the April 2012 IEP (Tr. pp. 111-12, 114-15, 117-32; compare Dist. Ex. 
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2 at pp. 1-2, with Dist. Exs. 1, 5-10), and th e April 2012 CSE' s failure to conduct further 
assessments or a classroom  observation of the st udent did not result in a failure to offer the 
student a FAPE for the 2012-13 school year. 
 
 C. April 2012 IEP 
 
  1. Annual Goals 
 
 Turning next to annual goals, the parent as serts that the April 2012 CSE did not discuss  
the methods of m easurement (percentages) assi gned to the annual goals in the April 2012 IEP, 
and the annual goals failed to include "base line measurements" upon which to determ ine if the 
student met the annual goals.  An  IEP m ust include a written st atement of m easurable annual 
goals, including academ ic and functional goals desi gned to m eet the student' s needs that result 
from the stu dent's disability to enab le the s tudent to be invo lved in and m ake progress in th e 
general education curriculum; and meet each of the student' s other educational needs that result  
from the student' s disability (see 20 U.S.C. § 1414[d][1][A][i][II]; 34 CFR 300.320[a][2][i]; 8 
NYCRR 200.4[d][2][iii]).  Each  an nual goal s hall include the evalu ative criteria,  evalu ation 
procedures, and the schedules to be used to measure progress toward meeting the annual goal 
during the period beginning with placem ent and e nding with the nex t scheduled review by th e 
committee (8 NYCRR 200.4[d][2][iii][b]; see 20 U.S.C. § 1414[d][1][A][i][III]; 34 CFR 
300.320[a][3]). 
 
 First, although the parent as serts that the annual goals were  not appropriate because they 
lacked baselines upon which to measure progress, the applicable State regulations cited above do 
not require "baseline" functioning levels to be included in annua l goals in an IEP (R.B. v. New  
York City Dep't of Educ., 2013 WL 5438605, at *13 [S.D.N.Y. Sept. 27, 2013] [noting that with 
respect to drafting annual goals "[c]ontrary to Plaintiffs conten tion . . . . , nothing in the state or 
federal statute requires that an IEP contain ' baseline levels of functioni ng' from which progress  
can be m easured]).  Instead, th e annual goals must m eet a s impler criterion—that is, the annual 
goal m ust be "m easurable."  As described be low, the annual goals included the regulatory 
criteria, and overall, aligned with the student's identified needs. 
 
 Next, the April 2012 IEP included approxim ately 26 annual goals with approxim ately 72 
corresponding short-term objectives to address th e student' s identified needs in the areas of 
reading (reading fluency and reading com prehension), writing, m athematics skills, attention, 
sensory processing, self-help sk ills, language, self-awareness, impulse control, em otional 
regulation, social responsibility, fine motor skills, strength, endurance, and posture (see Dist. Ex.  
2 at pp. 4-15).  In addition, a review of the a nnual goals reveals that, consistent with th e 
applicable State regu lations, each annual goal included the required evaluative criteria (i. e., 80 
percent accuracy in  4 out of 5 trials, 75 percent accu racy in 4 out of 5 trials),  evalua tion 
procedures (i.e., class activities, teacher or provider observati ons), and schedules to m easure 
progress (i.e., two times per month, one time per week) (id.). 
 
 In developing the annual goals at the Ap ril 2012 CSE m eeting, the district special 
education teacher testified that  the Aaron School teacher provi ded input at the C SE m eeting 
regarding the student's academic performance, and the CSE sought the Aaron Scho ol teacher's  
"agreement" in creating the annual goals—including the "accuracy rates f or each particular item 
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or goal" (Tr. pp. 111, 134-35, 165-70).  In addi tion, the April 2012 CSE used the February 2012 
Aaron School m id-year report "as a grid or base" for each annual goal and relied upon the  
"goals" and "narrative" in the undated OT pr ogress report and the April 2012 speech-language 
therapy progress report to further develop the annual goals (Tr. pp. 117-21, 134-35, 165-70; 
compare Dist. Ex. 2 at pp. 4-15, with Dist. Ex. 6 at pp. 1-12, and Dist. Ex. 7 at pp. 1-2, and Dist. 
Ex. 8 at pp. 1-2).  Finally, th e district special education te acher testif ied that although not  
reflected in the April 2012 CSE m eeting m inutes, the April 2012 CSE did discuss the  
percentages or rates of accuracy for the annual g oals as the criteria for measurement (see Tr. pp.  
165-67). 
 
 Thus, overall the evidence in the hearing re cord supports a finding that the annual goals 
in the April 2012 IEP targeted the student' s identified areas of need, appr opriately addressed the 
student's needs, and w ere sufficiently specific  and m easurable to g uide ins truction and to 
evaluate the student's progress over the course of the school year  (see D.A.B. v. New York City 
Dep't of Educ., 973 F. Supp. 2d 344, 359-61 [S.D.N.Y. 2013]; E.F. v. New York City Dept. of 
Educ., 2013 WL 4495676, at *18-*19 [E.D.N.Y. Aug.  19, 2013]; D.B., 966 F. Supp. 2d at 334-
35; S.H. v. Eastchester Union Free Sch. Dist., 2011 WL 6108523, at *8 [S.D.N.Y. Dec. 8, 2011]; 
W.T. v. Bd. of Educ., 716 F. Supp. 2d 270, 288-89 [S.D.N.Y. 2010]; Tarlowe, 2008 W L 
2736027, at *9; M.C. v. Rye Neck Union Free S ch. Dist., 2008 W L 4449338, at *11 [S.D.N.Y. 
Sept. 29, 2008]; W .S. v. Rye City Sch. Dist ., 454 F. Supp. 2d 134, 146-47 [S.D.N.Y. 2006]; 
Application of the Dep' t of Educ., Appeal No. 12-108 [finding a nnual goals appropriate where 
the goals addressed the student's areas of need reflected in the present levels of performance]). 
 
  2. Consideration of Special Factors—Interfering Behaviors 
 
 The parent contends the Ap ril 2012 CSE failed to com plete an FBA and develop a BIP 
for the student, and further, that the testim onial evidence regarding the "'school-wide' behavior 
plan" m ay not be relied upon as im permissible retrospective testim ony.  A review of the  
evidence in the hearing record supports the IH O's conclusion th at, in this case, the April 2012 
CSE was not required to conduct an FBA or to develop a BIP for the student. 
 
 Under the IDEA, a CSE m ay be required to co nsider special factors in the deve lopment 
of a student' s IEP.  Am ong the special factors in the case of a student whose behavior im pedes 
his or her learning or that of others, the CSE shall consider positive behavioral interventions and 
supports, and other strategies, to address that behavior (20 U.S.C. § 1414[d][3][B][i]; 34 CFR 
300.324[a][2][i]; see 8 NYCRR 200.4[d][3][i]; see also E.H. v. Bd. of Educ., 2009 WL 3326627, 
at *3 [2d Cir. Oct. 16, 2009]; A.C., 553 F.3d at 172; J.A. v. East Ramapo Cent. Sch. Dist., 603 F. 
Supp. 2d 684, 689 [S.D.N.Y. 2009]; M.M. v. New Yo rk City Dep' t of Educ., 583 F. Supp. 2d 
498, 510 [S.D.N.Y. 2008]; Tarlowe, 2008 WL 2736027, at *8; W.S., 454 F. Supp. 2d at 149-50).  
To the extent neces sary to offer a student an  appropriate educational program , an IEP m ust 
identify the supplem entary aids  and services to be provided  to the student (20 U.S.C. § 
1414[d][1][A][i][IV]; 34 CFR 300.320[a][4]; 8 NYC RR 200.4[d][2][v][a ], [b][3]; Piazza v. 
Florida Union Free Sch. Dist., 777 F. Supp. 2d 669, 673 [S.D.N.Y. 2011]; Ga vrity v. New 
Lebanon Cent. Sch. Dist., 2009 WL  3164435, at *30 [N.D.N.Y. Sept . 29, 2009] [discussing the 
student's IE P which appropriately  identified  program  modifications, accomm odations, and 
supplementary aids and services]; P.K. v. Bedford Cent. Sch. Dist ., 569 F. Supp. 2d 371, 380 
[S.D.N.Y. 2008]). 



 16

 
 In New York State, policy guidance explains  that "the IEP must include a statem ent 
(under the applicable sections of  the IEP) if the student needs a particular device or service  
(including an interv ention, accommodation or o ther program modification) to add ress," among 
other things, a student' s interfering behaviors, "in order fo r the s tudent to receive a [FAPE]"  
("Guide to Quality Individualized E ducation Program [IEP] Development and Implementation," 
at p. 22, Office of Special Educ. [Dec. 2010], available at http://www.p12.nysed.gov/specialed/ 
publications/iepguidance/IEPguideDec2010.pdf).  "The behavioral  interventions and/or supports 
should be indicated under the applicable section of the IEP," and if  necessary, "a "student's need 
for a [BIP] must  be docu mented in the IEP" (i d.).  S tate procedures for considering the special 
factor of a student' s behavior that impedes his or her learning or that of others may also require 
that the CSE consider having an F BA conducted and a BIP developed for a student (8 NYCRR 
200.4[d][3][i], 200.22[a], [b]).  Stat e regulation defines an FBA as  the process of determ ining 
why a student engages in behavior s that impede learning and how the student's behavior relates 
to the environment" and  
 

include[s], but is not lim ited to, the iden tification of  the  p roblem 
behavior, th e def inition of  the behavior in c oncrete term s, the 
identification of the contextual factors that contribu te to the 
behavior (including c ognitive an d af fective f actors) a nd the  
formulation of a hypothesis regard ing the general conditions under 
which a behavior usually occurs and probable consequences that 
serve to maintain it  

 
(8 NYCRR 200.1[r]).  According to State regulations, an FBA shall be based on multiple sources 
of data and must be based on m ore than the s tudent's history of presenting problem behaviors (8 
NYCRR 200.22[a][2]).  An FBA must  also include a baseline se tting forth the "frequency, 
duration, intensity and/or latency across activities, settings, people and times of the day," so that 
a BIP (if required) m ay be dev eloped "that addresses anteced ent behaviors,  reinforcin g 
consequences of the behavior, re commendations for teachin g alternative skills or be haviors and 
an assessment of student preferences for reinforcement" (8 NYCRR 200.22[a][3]). 
 
 Although State regulatio ns call for the procedure of using an FBA when developing a 
BIP, the Second Circuit has explai ned that, when required, "[ t]he failure to conduct an adequate 
FBA is a serious pro cedural violation because it may prevent the CSE fro m obtaining necessary 
information about the student' s behaviors, leading to thei r being addressed in the IEP  
inadequately or not at all" (R.E., 694 F3d at 190).  The Court also noted th at "[t]he failure to 
conduct an FBA will n ot always rise  to the level of a denial of  a FAPE," but that in such  
instances particular care m ust be taken to de termine whether the IEP addresses the student' s 
problem behaviors (id.). 
 
 With regard to a BIP, the special factor pr ocedures set forth in St ate regulations further 
note that the CSE or CPSE shall consider the development of a BIP for a student with a disability 
when:  

(i) the stude nt exhibits persistent behaviors that impede his or her 
learning or that of others, despite consistently implemented general 
school-wide or classroom -wide in terventions; (ii) the student' s 
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behavior places the student or others  at risk of harm  or injury; (iii) 
the CSE or CPSE is consider ing more restrictive program s or  
placements as a resu lt of the stud ent’s b ehavior; and /or (iv) as 
required pursuant to" 8 NYCRR 201.3  

 
(8 NYCRR 200.22[b][1]).  Once again, "[i]f a pa rticular device or se rvice, including an 
intervention, accommodation or oth er program modi fication is needed to address th e student’s 
behavior that impedes his or her learning or that of others, th e IEP shall so indicate" (8 NYCRR 
200.22[b][2]).  If the CSE determines that a BIP is necessary for a student the BIP shall iden tify: 
(i) the baseline m easure of the problem  behavi or, including the frequency, duration, intensity 
and/or latency of the targeted beha viors . . . ; (ii) th e intervention strategies to b e used to a lter 
antecedent events to prevent th e o ccurrence o f the behavior, teach in dividual alternative and  
adaptive behaviors to the student , and provide consequences fo r th e targ eted in appropriate 
behavior(s) and alternative acc eptable behavior(s); and (iii)  a schedule to m easure th e 
effectiveness of the interventions , including the freque ncy, duration and intensity of the targeted 
behaviors at scheduled inte rvals (8 NYCRR 200.22[b][4]). 11  Neither the IDE A nor its 
implementing regulations require that the elements of a student's BIP be set forth in the student's 
IEP ("Student Needs Related to Special Factors," Office of Special Educ. [April 2011], available 
at http ://www.p12.nysed.gov/specialed/formsnotices/IEP/training/QA-411.pdf).  However, once 
a student's BIP is developed and implem ented, "such plan shall be reviewed  at least annually by 
the CSE or CPSE" (8 NYCRR 200.22[b][2]).  Furthe rmore, "[t]he implementation of a student' s 
[BIP] shall include regular progr ess monitoring of the frequency, duration and intensity of the  
behavioral interventions at scheduled intervals, as specified in the [BIP] and on the student's IEP.  
The results of the prog ress monitoring shall be documented and reported to the student' s parents 
and to the CSE or CPSE and shall be considered in any determination to revise a student's [BIP] 
or IEP" (8 NYCRR 200.22[b][5]). 
 
 It is undisputed that the Ap ril 2012 CSE did not conduct an FBA or develop a BIP (see 
Dist. Ex. 2  at p.  3).  At the im partial hearing, the dis trict special education teacher testified that 
the April 2012 CSE "reviewed and discussed" th e April 2012 ABA/behavior report, which noted 
that the  stu dent "f requently" exhib ited "[ s]everal beh avior lim itations" that interf ered with  his  
academic perform ance, includ ing: "em otional out bursts, s taring off in to space, requests for  
desired items, walking away from  the learning table and off-topic prefer red conversation" (see 
Tr. pp. 119-20, 158-61; Dist. Ex. 9 at p. 2).  Notwithstanding th is review and discussion, 
however, th e district special education teach er further testified that the April 2012 CSE  
"deferred" to the Aaron School t eacher's input and assessment of the student' s behavior in the 
classroom because "the teacher [was] the perso n who [was] there with  him on a daily b asis in  
regard[] to instruction" (Tr. pp. 158-61, 163).  At  the April 2012 CSE meeting, the Aaron School 
teacher relayed that, at that tim e, the studen t was not engaging in  any "acting out behaviors " at 
school, and the stud ent did not need  a BIP becaus e he "follow[ed] the pos itive reinforcement of 
the classroom behavior plan" (Tr. pp. 130, 159-64).  According to the April 2012  CSE meeting 
minutes, the Aaron School teacher stated at the April 2012 CSE meeting that the student did "not 
have outburst[s] at school" (Dist. Ex. 3 at p. 2).  In addition, the district special education teacher 
testified that the Aaron School teacher also to ld the April 2012 CSE that the student did not 
                                                 
11 The Official Analysis of Comments to the federal regulations explains that the decision regarding whether a 
student requ ires in terventions su ch as a BIP rests with th e CSE and is m ade o n an ind ividual b asis 
(Consideration of Special Factors, 71 Fed. Reg. 46683 [August 14, 2006]). 
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engage "in any disruptive behavior  or behavior which interfered with his instruction that would 
need a BIP" (Tr. pp. 132-33). 12  Based upon the infor mation avai lable to the April 2012 CSE, 
and in particular, the Aaron School teacher' s input at the April 2012 CSE m eeting, the CSE  
determined that neither an FBA nor a BIP was warranted (see Tr. pp. 130, 133, 161-64; Dist. Ex. 
9 at pp. 1-2).  To otherwise addr ess the student' s identified beha viors of distractibility and his  
tendency to shut down, the April 2012 CSE reco mmended management needs, which included 
intervention strategies —such as providing verbal, visual and tactile prom pts, frequent teach er 
check-ins, repetition, po sitive reinforcement, whole body lis tening and sensory breaks—to help  
the student remain focused and regulated (see Dist. Ex. 2 at pp. 1-2). 
 
 Based upon the foregoing, the evidence in th e hearing record supports the IHO' s 
conclusion that the April 2012 CSE was not required  to conduct an FBA or to develop a BIP for  
the student. 
 
  3. Consideration of Special Factors—Assistive Technology 
 
 Next, the parent contends that the A pril 2012 CSE failed to "assess or recomm end any 
need for assistive technology."  One of the  sp ecial factors that a CS E must consider in 
developing a student' s IEP is whether the student "requires assistive technology devices and 
services, including whether the use of school-purch ased assistive technology devices is required 
to be used in the student' s home or in other settings in order for the student to receive a [FAPE]"  
(8 NYCRR 200.4[d][3][v]; see 20 U.S.C. § 1414[d][3][B][v]; 34 CFR 300.324[a][2][v]).   
Accordingly, the failure to recommend specific assistive technology devices and services rises to 
the level of a denial of a FAPE only if such devi ces and services are necessary for the student to 
access his educational program (see, e.g., Applica tion of th e Bd. of Educ ., Appeal No. 13-214 ; 
Application of a Student with a Disability, Appeal No. 11-121). 
 
 Upon review of the evidence in the he aring record, the April 2012 CSE had no 
information available to it identifying any need  to assess the student for assistive technology—
nor does the parent now allege that she requ ested an assistive tech nology evaluation of the 
student or otherwise specify what assistive te chnology the student required (see Tr. pp. 1-506;  
Dist. Exs. 1-11; Parent Exs. A-Z; AA-BB; NN-VV; IHO Exs. I-VII; se e also Pet. ¶  21).13  Even 
assuming, however, th at the failu re to conduct an assistive technology evaluation co nstituted a 
procedural violation, the parent alleges no factual or legal basis upon which to conclude that such 
inadequacy impeded the student's right to a FAPE, significantly impeded the parent's opportunity 

                                                 
12 At the im partial hearing, the  Aaron School teacher—who was the stude nt's teacher during both the 2011-12 
and 2012-13 school y ears—testified t hat t he st udent exhibited behaviors t hat "i nterfere[d] wi th hi s own 
learning," but he did not exhibit behaviors that interfered with the learning of others (Tr. pp. 280-82, 304-06).  
However, it is unclear whether the Aaron School teacher's testimony pertained to the student's behaviors during 
the 2011-12 school year or  to the 2012-13 school year, and moreover, the evidence in the hearing record does 
not demonstrate whether she informed the April 2012 CSE that the student exhibited such behaviors (see Tr. pp. 
280-330; Dist. Ex. 3 at pp. 1-2). 
 
13 To the  exte nt that the  parent asse rts that  the " buzzer s ystem" may be conside red a s a form of a ssistive 
technology, the evidence in the hearing record indicates that the " buzzer system" was not used with the student 
until after the April 2012 CSE meeting during the 2012-13 school year (Tr. pp. 293-304, 349-51).  Further, the 
Aaron School teacher testified that the "buzzer system" was not raised as a topic for discussion at the April 2012 
CSE meeting (see Tr. p. 328). 
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to participate in the decision-making process regarding the provision of a FAPE to the student, or 
caused a deprivation of educational benef its (20 U.S.C. § 1415[f][3][E][ii]; 34 CFR 
300.513[a][2]; 8 NYCRR 200.5[j][4][ii]. 
 
  4. Related Services—Parent Counseling and Training 
 
 Next, the parent asserts that the IHO erred in  finding that the April 2012 CSE' s failure to 
recommend parent counseling and training in the April 2012 IEP di d not re sult in  a f ailure to 
offer the student a FA PE for the 2012-13 school ye ar.  S tate regulations require that an IEP  
indicate th e extent to which paren t tra ining w ill be p rovided to pare nts, when appropria te ( 8 
NYCRR 200.4[d][2][v][b][5]).  Stat e regulations further provide for the provision of parent 
counseling and training for the purpose of enabli ng parents of students w ith autism to perform 
appropriate follow-up intervention activities at ho me (8 NYCRR 200.13 [d]).  Parent counseling  
and training is defined as: "assisting parents in  understanding the special  needs of their child; 
providing parents with infor mation about child developm ent; and he lping parents to acquire the  
necessary skills that will allow them to support the implementation of their child's individualized 
education program " (8 NYCRR 200.1[kk]; see 34 CF R 300.34[c][8]).  Howe ver, courts have 
held that a failure to include parent counseling and training on an IEP does not constitute a denial 
of a FAPE where a district provided "com prehensive parent training co mponent" that satisfied 
the requirements of the State regulation (see R.E., 694 F.3d at 191; M.M., 583 F. Supp. 2d at 
509).  The Second Circuit has explained  th at "because school districts are required by  [8 
NYCRR] 200.13(d) to provide paren t counseling, they remain accountable for their failure to do 
so no matter the contents of the IEP.  Parents can file a complaint at any time if they feel they are 
not receiving this service" (R.E., 694 F.3d at 191;  see M.W . v. New York City Dep' t of Educ., 
725 F.3d 131, 141-42 [2d Cir. 2013]).  The Second Ci rcuit further explained that "[t]hough the  
failure to include parent counseling in the IEP ma y, in some cases (particularly when aggregated 
with other v iolations), r esult in a denial of a F APE, in the ordinary case that failu re, stand ing 
alone, is not sufficient to warrant reimbursement" (R.E., 694 F.3d at 191). 
 
 Here, while it is undisput ed that the April 2012 CSE did not recomm end pa rent 
counseling and training as a related service in th e student's April 2012 IEP, the hearing record in 
this case does not contain sufficient evidence upon which to conclude that the failure to 
recommend parent counseling and training in the April 2012 IEP resulted—in whole, or in 
part—in a f ailure to offer th e student a FAPE for the 2012-13 school year (see Tr. pp. 1-506; 
Dist. Exs. 1-11; Parent Exs. A-Z; AA-BB; NN-VV; IHO Exs. I-V II).  In addi tion, although the  
April 2012 CSE' s failure to recomm end parent c ounseling and training in the student' s IEP  
violated State regulation, this vi olation alone does not s upport a finding that the district failed to 
offer the student a FAPE (see R.E., 694 F.3d at  191; see also F.L. v. New York Ci ty Dep' t of 
Educ., 553 Fed. App' x 2, 2014 W L 53264, at *4 [ 2d Cir. Jan. 8, 2014]; M.W ., 725 F.3d at 141-
42).14  

                                                 
14 The district is cautioned, howeve r, that it can not continue to disregard its legal obligation to include parent 
counseling and training in a st udent's IEP.  There fore, upon reconvening this student's next CSE meeting, the 
district shal l c onsider w hether t he related service of pa rent co unseling an d t raining i s re quired t o e nable t he 
student to b enefit from instruction, and after due consideration, provide the parent with prior written notice on 
the f orm presc ribed by  t he Commissioner t hat, am ong other t hings, s pecifically des cribes whether t he C SE 
recommended or refused to recommend parent counseling and t raining in the student's IEP, together with an 
explanation of  t he basi s fo r the CSE's recommendation, in conformity with t he p rocedural safeguards o f t he 
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  5. After-School Services 
 
 The parent asserts th at the April 20 12 CSE impermissibly engaged in predeterm ination 
when it failed to recomm end "any afte r school services" for the student. 15  A key factor with 
regard to predeterm ination is whether the district  has "an open m ind as to the content of [the  
student's] IEP" (T.P., 554 F.3d at 253; see D.D-S. v. Southold Union Free Sch. Dist., 2011 WL 
3919040, at *10-*11 [E.D.N.Y. Sept . 2, 2011]; R.R. v. Scarsdale Union Free Sch. Dist., 615 F . 
Supp. 2d 283, 294 [E.D.N.Y. 2009], aff' d, 366 Fed. App'x 239 [2d Cir. Feb. 18, 2010]). 16  In this 
instance, even assuming that the district had a policy of not recommending after-school or home-
based services, the April 2012 CS E reviewed and considered reports provided by the student' s 
then-current hom e-based provide rs—including the April 2012 AB A/behavior report, the April 
2012 speech-language therapy progress report, and the undated OT progress report—all of which 
indicated that the student receiv ed some benefit from the hom e-based services (see Tr. pp. 116-
121, 227-28; Dist. Exs. 2 at p. 1; 3 at p. 2; 7 at pp. 1-2; 8 at pp. 1-2; 9 at pp. 1-7).  However, 
several courts have held that the IDEA does not require school distri cts, as a matter of course, to 
design educational program s to address a student 's dif ficulties in  gene ralizing sk ills to oth er 
environments outside of the school environment, particularly in cas es in which it is determ ined 
that the s tudent is o therwise likely to make progress in the classroom  (see Thompson R2-J Sch. 
Dist. v. Luke P., 540 F.3d 1143, 1151-53 [10th Cir.  2008]; Gonzalez v. Puerto Rico Dep' t o f 
Educ., 254 F.3d 350, 353 [1st Cir. 2001]; Devine v. Indian River County Sch. Bd., 249 F.3d 
1289, 1293 [11th Cir. 2001]; JSK v. Hendry Count y Sch. Bd., 941 F.2d 1563, 1573-74 [11th Cir 
1991]; see also K.L. v. New York City Dep' t of Educ., 2012 W L 401 7822, at *14 [S.D.N.Y.  
Aug. 23, 2012] [upholding the adm inistrative determination that home-based ABA services that 
were desired to generalize skills  and im prove the student' s custodial care in the hom e were not 
required], aff' d, 530 Fe d. App' x 81; Student X  v. New York City Dep' t of Educ., 2008 WL 
4890440, at *17-*18 [E.D.N.Y. Oct. 30, 2008]; A.D. v. New York City Dep't of Educ., 2008 WL 
8993558, at *7 [S.D.N.Y. April 21, 2008]). 
 
 At the im partial hearing, one of the student' s home-based ABA therapists—who did not 
attend the April 2012 CSE meeting—testified that, in her opinion, the home-based ABA services 
were "necessary for [the student] to continue to  make educational and developm ental progress" 
(Tr. p. 356).  The ABA therapis t also "strongly recomm ended" in the April 2012 ABA/behavior 
report that the student "continue to receive a minimum of 8 hours of 1:1 ABA services at hom e" 

                                                                                                                                                             
IDEA and State regulations (see 34 CFR 300.503[a], [b]; 8 NYCRR 200.1[oo], 200.5[a]). 
 
15 As the IHO properly noted, the parent did not dispute the appropriateness of the recommended 12:1+1 special 
class placem ent or t he related se rvices re commended in the April 2012 IEP; moreover, the  pa rent does not 
dispute these issues on appeal (see IHO Decision at p. 21; see also Parent Ex. B at pp . 1-1 3; Pet. ¶¶ 4 -32).  
According to the Apr il 2012 CSE meeting minutes, the Aaron Schoo l teacher agree d that a 12:1+ 1 "would 
provide [the student] with positive peer models" (Dist. Ex. 3 at p. 2). 
 
16 In a ddition, districts are per mitted to develop draft IEPs prior to a CSE meeting "' [s]o long as t hey do not 
deprive parents of the opportunity to meaningfully participate in the IEP development process'" (Dirocco v. Bd. 
of Educ., 2013 WL 25959, at * 18 [S.D.N.Y. Jan. 2, 2013], quoting M.M., 583 F. Supp. 2d at 506).  Districts 
may al so "' prepare re ports a nd c ome wi th pre[-]formed o pinions re garding t he be st cou rse o f act ion fo r t he 
[student] as long as they are willing to listen to the parents and parents have the opportunity to make objections 
and suggestions'" (Dirocco, 2013 WL 25959, at *18). 
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(Dist. Ex. 9 at p. 6).  Notwithstanding the AB A therapist's testimony and her recommendation in 
the April 2012 ABA/behavior report,  a review o f the evidence in the hearing record reveals that 
none of the other evaluations before the Apri l 2012 CSE indicated that the student required 
home-based services (see Tr . pp. 308-09, 312, 381, 400, 427; Dist. Ex s. 1 at pp. 1-6; 5; 6 at pp. 
1-8; 7 at p. 1; 8 at p. 1; 9 at pp. 1-7).  Rather, the evidence in th e hearing record indicates that, 
although the student benefited from  home-based services, the Ap ril 2012 CSE was not required 
to maximize the student' s potential by providing the student with additional services (Rowley, 
458 U.S. at 189, 199; Grim, 346 F.3d at 379; Walczak, 142 F.3d at 132; see Thompson, 540 F.3d 
at 1155 [holding that "[t]he Act does not require th at States do whatever is necessary to ensure 
that all students achieve a part icular standardized level of ability and knowledge.  Rather, it 
much more modestly ca lls for the creation of indivi dualized programs reasonably calculated to 
enable the student to m ake some progress towards the goals within that program"]).17  Although 
the hearing record indicates that the hom e-based services were benefici al to the student, the 
IDEA does not require districts to  provide "everything that m ight be thought desirable by loving 
parents" (Walczak, 142 F.3d at 132, quoting Tu cker, 873 F.2d at 567; R.B., 2013 WL 5438605, 
at *15 [noting that "[w]hile the record indicates that [the st udent] may have benefited from 
home-based services, it contains no indication that such services were necessary"] [emphasis in  
original], citing N.K. v New York City Dep' t of Educ., 961 F. Supp. 2d 577, 592-93 [S.D.N.Y. 
2013]; Student X, 2008 WL 4890440, at *17-*18 [findi ng that "while [the  student] presented 
uncontradicted testimony that the ABA is helpful . . . testimony that [the  student] would regress 
or make only trivial progress without the at-home services was speculative"]; see Grim, 346 F.3d 
at 379).  Accordingly, even if the April 2012 CSE failed to recomm end after-school or hom e-
based services in the A pril 2012 IEP based, in part, upon district polic y, the evidence in the  
hearing record does not support a finding that this procedural vi olation im peded the student' s 
right to a F APE, significantly im peded the parent 's opportunity to participate in the decision-
making process regarding the provision of a FAPE  to the student, or caused a deprivation of 
educational benefits (20 U.S.C. § 1415[f][3][E][ii]; 34 CFR 300.513[a][2];  8 NYCRR 
200.5[j][4][ii]. 
 
 D. Challenges to the Assigned Public School Site 
 
 The parent contends that the "proposed class" at the assign ed public school site was not 
appropriate for the student for a variety of reasons—including th at the only "s eat" available for  
the student was in a sixth grad e classroom , the teachers lack ed ABA training, the "behavior 
management methods" used would not promote independence, and the classroom had a four year 
age difference am ong the students.  Challenges to an assigned public school  site are generally 
relevant to whether the district properly im plemented a student's IEP, which is spe culative when 
the studen t never attended the recommended placem ent.  Generally , the sufficiency of the 
district's offered program  must be determ ined on the basis of the IEP itself (R.E., 694 F.3d at 
186-88).  The Second Circuit has explained that the parents' "[s]peculation that the school district 
will not adequately adhere to the IEP is not an appropriate basis for unilateral placement" (R.E., 
694 F.3d at 195; see F.L ., 553 Fed. App' x at 9; see also K.L. v. New York City Dep' t of Educ., 
530 Fed. App'x 81, 87 [2d Cir. Ju ly 24, 2013]; R.C. v. Byr am Hills Sch. Dist., 906 F. Supp. 2d 
256, 273 [S.D.N.Y. 2012] [explaining that "[g]iven the Second Ci rcuit's recent pronouncem ent 
                                                 
17 No tably, at th e i mpartial h earing, th e p arent testif ied th at if th e Aaron  Schoo l p rovided th e stud ent with  
individual s peech-language t herapy an d O T, t he st udent's hom e-based services c ould be re duced (s ee Tr. p . 
427). 
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that a school district may not rely o n evidence that a child would have had a specific teacher or 
specific aide to support an otherw ise deficient IEP, it would be in consistent to require evidence 
of the actual classroom a student would be placed in  where the parent rejected an IEP  before the 
student's classroom arrangements were even made"]).  
 
 The Second Circuit has also clarified that, unde r factual circumstances similar to those in 
this case,  in  which the parents  hav e re jected and unilaterally placed th e student prior to IEP  
implementation, "[p]arents are ent itled to rely on the IEP for a de scription of the services that 
will be provided to their child" (P.K. v. New Yo rk City Dep't of Educ., 526 Fed. App'x 135, 141 
[2d Cir. May 21, 2013])  and, even more clearly, that "'[t]he appropriate inquiry is into the nature 
of the prog ram actually of fered in the written p lan,' not a retrospe ctive assessment of how that 
plan would have been executed" (K.L., 530 Fe d. App'x at 87, quoting R.E., 694 F.3d at 187; see 
C.F. v. New York City Dep't of Educ., 746 F.3d 68, 79 [2d Cir. 2014]).  Thus, the analysis of the 
adequacy of an IEP in accordance with R.E. is prospective in nature, but the analysis of the IEP' s 
implementation is re trospective.  Theref ore, if  it becom es clea r that the student will not be  
educated un der the p roposed IEP, there can  b e no denial of a FAPE due to  th e f ailure to 
implement the IEP (R.E., 694 F.3d at 186-88; see also Grim, 346 F.3d at 381-82 [holding that the 
district was not liable for a denial of a FAPE  where th e challenged IEP was determ ined to be  
appropriate, but the pare nts chose not to avail them selves of the public school program ]).18  
When the Second Circuit spoke recently with regard  to the topic of assessi ng the district' s offer 
of an IEP versus later acquired school site inform ation obtained and rejected by the parent as 
inappropriate, the Court disallowed a challenge  to a recom mended public school site, reasoning 
that "the ap propriate fo rum for such a claim  is 'a later pro ceeding' to show that the child was 
denied a free and appro priate public education 'because necessary services included  in the IEP 
were not provided in practice'" (F.L., 553 Fed. App'x at 9, quoting R.E., 694 F.3d at 187 n.3). 
 
 In view of the foregoing, the parent cannot prevail on her claim s regarding 
implementation of the April 2012 IE P because a retrospective analysis of how the district would  
have im plemented the student' s April 2012 IEP at  the assigned public sc hool site is not an 
                                                 
18 Concerning the parent's contention that she was improperly excluded from the "site selection" process, while 
the IDE A an d St ate regul ations provide p arents wi th t he op portunity to of fer i nput in t he devel opment of a 
student's IEP,  t he assi gnment of a particular sc hool i s an adm inistrative deci sion t hat must be  made i n 
conformance with the CSE's educational placement recommendation (T.Y. v. New York City Dep't of Ed uc., 
584 F.3d 412, 420 [2d Cir. 2009]; see K.L.A. v. Windham Se. Su pervisory Union, 371 Fed. App'x 151, 154, 
2010 W L 1 193082 [2d  Cir . Mar. 30, 2010]).  A sch ool district "m ay h ave two  or more eq ually appropriate 
locations t hat meet the child's special  ed ucation an d rel ated ser vices ne eds an d sc hool adm inistrators sho uld 
have th e flexibility to  assign  th e child t o a p articular sch ool or classroo m, p rovided th at determination is 
consistent with the decisi on of the group det ermining placement" (Placements, 71 Fed. Re g. 46588 [Aug. 14, 
2006]).  Once a pare nt consents to a di strict's provi sion of special education services , such services  must be 
provided by the district in conformity with the student's IEP (20 U.S.C. § 1401[9][D]; 34 CFR 300.17[d]; see 20 
U.S.C. § 1414[d]; 34 CFR 300.320).  Th e Second Circuit recently reiterated that while pare nts are ent itled to 
participate in the determination of the type of placement their child will attend, the IDEA confers no rights on 
parents with regard to school site selection (C.F., 746 F.3d at 79).  However, the Second Circuit has also made 
clear that just because a district is  not require d to place im plementation de tails such as the particul ar public  
school site or classroom lo cation on a st udent's IEP, the district is no t permitted to  ch oose an y scho ol and 
provide services that deviate from the provisions set f orth in the IEP (see R.E., 69 4 F.3d at 19 1-92; T.Y., 58 4 
F.3d at 420 [the district does not have carte blanche to provide services to a child at a school that cannot satisfy 
the IEP's req uirements]).  Th e district h as no  option bu t to  im plement th e written IEP an d p arents are wel l 
within their rights to compel a non-compliant district to adhere to the terms of the written plan. 
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appropriate inquiry under the ci rcumstances of this case (K.L., 530 Fed. App' x at 87; R.E., 694 
F.3d at 186; R.C., 906 F. Supp. 2d at 273).  Here, it is undisputed that the parent rejected the 
assigned public school site that the student would have attended and instead chose to enroll the 
student in a nonpublic school of their choosing prior to the time the district becam e obligated to 
implement the April 2012 IEP (see Parent Exs. O at pp. 1-2; R at pp. 1-7).  Therefore, the district 
is correct th at the issues raised and  the argum ents asserted  by the parent with res pect to the 
assigned public school site are speculative.  Furt hermore, in a case in w hich a stud ent has been 
unilaterally placed prior to the im plementation of an IEP, i t would be inequitab le to allow the  
parents to acquire and rely on infor mation that post-dates the relevant CSE meeting and IEP and 
then use such infor mation against a district in  an im partial hear ing while at the  sam e tim e 
confining a school district' s case to describing a snapshot of the special education services set 
forth in an IEP (C.L.K. v. Arlington Sch. Dist., 2013 W L 6818376, at *13 [S.D.N.Y. Dec. 23, 
2013] [stating that in addition to  d istricts not being perm itted to  rehabilitate a defective IEP  
through retrospective testimony, "[t]he converse is also true; a substantively appropriate IEP may 
not be rendered inadequate thr ough testimony and exhib its that were not be fore the CSE about 
subsequent events and evaluations  that se ek to  alte r the in formation a vailable to the CSE"] ).  
Based on the foregoing, the district was not oblig ated to p resent retrospective evidence at the 
impartial hearing regarding the execution of the student's program or to refute the parent's claims 
(K.L., 530 Fed. App'x at 87; R.E., 694 F.3d at 186; R.C., 906 F. Supp. 2d at 273).  Accordingly, 
the parent cannot prevail on her claim s that th e assigned public school site would not have 
properly implemented the April 2012 IEP.19 
 
 However, even assum ing for the sake of ar gument that the parent could m ake such 
speculative claim s or th at th e stud ent had atten ded the d istrict's recomm ended program  at the 
assigned public school site, the evidence in the hearing record  does not support the conclusion 
that the district would have vi olated the FAPE legal standard  related to IEP im plementation—
that is, that the district would have deviated from  the student' s IEP in a  material or substantial 
way (A.P. v. W oodstock Bd. of Educ., 370 Fed. App'x 202, 205, 2010 W L 1049297 [2d Cir. 
Mar. 23, 2010]; Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 [9th Cir. 2007]; Houston 
                                                 
19 While some district courts have found that parents have a right to assess the adequacy of a particular school 
site to  meet their ch ildren's needs, the weight of t he relevan t au thority supports the approach taken here (see 
B.K. v. New York City Dep't of Educ., 12 F. Supp. 3d 343, 370-72 [E.D.N.Y. 2014]; M.L. v. New York City 
Dep't of Educ., 2014 WL 1301957 [S.D.N.Y. Mar. 31, 2014]; M.O. v. New York City Dep't of E duc., 996 F. 
Supp. 2d 26 9, 270-72 [ S.D.N.Y. 2 014]; E.H. v . New Yo rk City Dep't of Edu c., 2014 W L 12 24417, at *7 
[S.D.N.Y. Mar. 21 , 2014]; R.B. v. New Yo rk City D ep't of Educ., 2013 WL 5438605, at *17 [S.D.N.Y. Sept. 
27, 2013]; E.F., 20 13 WL 4495676, at *26 ; M.R. v  New York City Bd. of  Educ., 2013 WL 4834856, at * 5 
[S.D.N.Y. Aug. 14, 2013]; A.M. v. New York City Dep't of Educ., 964 F. Supp. 2d at 286; N.K., 961 F. Supp. 
2d at 588-90; Luo v. Baldwin Union Free Sch. Dist., 2013 WL 1182232, at *5 [E.D.N.Y. Mar. 21, 2013], aff'd, 
556 Fed. App'x 1 [2d Cir Dec. 23, 2013]; A.D. v. New York City D ep't of Educ., 2013 WL 1155570, at * 13 
[S.D.N.Y. Mar. 19, 2013]; J.L. v. C ity Sch. Dist. of Ne w York, 2013 WL 625064, at *10 [S.D.N.Y. Feb. 20, 
2013]; Reyes v. New York City Dep't of Educ., 2012 WL 6136493, at * 7 [S.D.N.Y. Dec. 11, 2012]; Ganje v. 
Depew Union Fr ee Sch. Dist., 201 2 WL 5473491, at *15 [W .D.N.Y. Sep t. 26 , 2012 ], adop ted, 2012 WL 
5473485 [W.D.N.Y. Nov. 9, 2012]; see also N.S. v. New York City Dep't of Educ., 2014 WL 2722967, at *12-
*14 [S.D.N.Y. June 16, 2014] [holding that "[a]bsent non-speculative evidence to the contrary, it is presumed 
that the placement school will fu lfill its o bligations under the IEP"]; bu t see V.S. v. New Yo rk City Dep 't of 
Educ., 25 F. Supp. 3d 295, 300-01 [E.D.N.Y. 2014]; C.U. v. New York City Dep't of Educ., 23 F. Supp. 3d 210, 
227-29 [S.D.N.Y. 2014]; Scott v. New Y ork City Dep't of Educ., 6 F. S upp. 3d 424, 444-45 [S.D.N.Y. 2014]; 
D.C. v. New York City Dep't of Educ., 950 F. Supp. 2d 494, 508-13 [S.D.N.Y. 2013]; B.R. v. New York City 
Dep't of E duc., 910 F.Supp.2d 670, 676-78 [S.D.N.Y. 2012]; E.A.M. v. New York City Dep't of Ed uc., 2012 
WL 4571794, at *11 [S.D.N.Y. Sept. 29, 2012]). 
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Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 349 [5th Cir. 2000]; see D. D-S. v. Southold Union 
Free Sch. Dist., 2011 WL 3919040, at *13 [E.D.N.Y . Sept. 2, 2011]; A.L. v. Ne w York City 
Dep't of Educ., 812 F. Supp. 2d 495, 502-03 [S.D.N.Y. 2011]). 
 
VII. Conclusion 
 
 Having dete rmined that the eviden ce in  the  he aring reco rd estab lishes that the dis trict 
offered the student a F APE for the 2012-13 school ye ar, the necessary inquiry  is at an end an d 
there is no need to reach the is sues of whether the stud ent's unilateral placem ent at the Aaron  
School was an appropriate placem ent or whether equitable considerations  weighed in favor of 
the parent's requested relief (see Burlington, 471  U.S. at 370; M.C. v. Voluntown, 226 F.3d 60, 
66 [2d Cir. 2000]). 
 
 THE APPEAL IS DISMISSED. 
 
 
 
Dated:  Albany, New York _________________________ 
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     STATE REVIEW OFFICER 




