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DECISION
1. Introduction

This proceeding arises under th e Individuals with Disabilities Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law. Petition er (the
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed
to offer an appropriate educati onal program to respondent's (the parent's) son and ordered it to
reimburse the paren t for her son' s tuition costs at th e Rebecca School for the 201 1-12 school
year. The appeal must be sustained.

II. Overview—Administrative Procedures

The decision of the IHO is binding upon both parties unless appealed (Educ. Law
§ 4404[1]). A party aggrieved by the decision of an IHO appeal to a State Review Officer (SRO)
(Educ. Law § 4404[2]; see 20 U.S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 NYCRR 200.5[k]).
The appealing party or parties m ust identify the findings, conclusions, and orders of the IHO
with which they disagree and indicate the relief that they would like the SRO to grant (§ NYCRR
279.4). The opposing party is entitled to respond to  an appeal or cross-appeal in an answer ( 8



NYCRR 279.5). The SRO conducts an impartial review of the IHO's findings, conclusions, and
decision and is required to exam ine the en tire hearing record; ensu re that the procedures at the
hearing wer e consis tent with th e r equirements of due process; seek  additional evidence if

necessary; and render an independent deci sion based upon the hearing record (34 CFR
300.514[b][2]; 8 NYCRR 279.12[a]).

II1. Facts and Procedural History

The parties' familiarity with the detailed facts and procedural history of the case an d the
IHO's decision is pr esumed and will not b e recited here. The Committee on Spec ial Education
(CSE) convened on March 28, 2011 to form ulate the student's individualized education program
(IEP) for the 2011-12 school year (see generally Di st. Ex. 9). Finding the student eligible for
special education as a student with autism , the March 2011 CSE recommended a  12- month
school year program consisting of placement in a 6:1+1 special class in a specialized school with
the support of a 1:1 transitional paraprofessional (id. at pp. 1, 14). The CSE, among other things,
also recommended that the student receive the following related services: two 30-minute sessions
per week of individual speech-1 anguage therapy, three 30-m inute sessions per week of speech-
language therapy in a group (3:1), two 30- minute sessions per week of individual occupational
therapy (OT), and two 30-m inute sessions per w eek of OT in a group (2:1 ) (id. at pp. 1, 2, 16).
The parent disagreed w ith the recommendations contained in the March 2011 IEP, as well as
with the particular public school site to which the district assi gned the student to attend for the
2011-12 school year and, as a result, notified the di  strict of her intent to unilaterally place the
student at th e Rebecca S chool (see Parent Exs. C , F). In a due process com plaint notice dated
April 17, 2012 the parent alleged that the district failed to offer the student a free appropriate
public education (FAPE) for the 2011-12 school year (see Parent Ex. A).

An impartial hearing convened on June 1, 2012 and concluded on March 12, 2013 after
ten days of proceedings (Tr. pp. 1-677). In a decision dated April 18, 2013, the IHO determ ined
that the district failed to offer the student a FAPE for the 2011-12 school year, that the Rebecca
School was an app ropriate unilateral p lacement, an d that equitab le co nsiderations weighed in
favor of the parent' s request for relief (IHO De cision at pp. 31-37). As relief, the IHO ordered
the district to pay for th e costs of the stude nt's tuition at the Rebecca School for the 2011-12
school year (id. at p. 37).

IV. Appeal for State-Level Review

The district asserts that the IHO erred in his dete rmination that the district failed to offer
the student a FAPE for the 2011-12 school year. Sp ecifically, the district claims that the IHO
erred in finding that (1) there were multiple procedural violations; (2) the CSE team did not have
sufficient evaluative data; (3) the IEP was substantively d eficient; and (4) the assigned public
school site could not implem ent the IEP.' The crux of this appeal is whether the March 2011
IEP accu rately reflected the stud  ent's edu cational needs and whether the recomm  ended
placement of a 6:1+1 special clas s with a 1:1 tran sitional paraprofessional and rela ted services
was an appropriate educational placement for the student. In addition, the district argues that the

" Th e IHO i ndicated th at th e d istrict's " multiple p rocedural v iolations" deprived t he stu dent of a FAPE;
however, he did not specify to which violations he was referring (IHO Decision at p. 33).



parent's allegations con cerning the recomm ended assigned public school site wer e speculative,
the unilateral placem ent at the Rebecca School was not appropriate, and the equitab le
considerations do not weigh in favor of the parent's request for relief.

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a ) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217,245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP"" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of ~ procedures for developing a student' s IEP and
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (¢) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd.
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff'd, 361 Fed. App'x 156, 2009
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek  v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d
415,419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][1]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction”
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of



educational benefits th at m ust be provide d through an IEP" (W _alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,' and . .. affords the student with an op portunity greater than
mere 'trivial advancement' (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the least restric  tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR
300.114[a][2][1], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.
2010], aff'd, 486 Fed. App'x 954, 2012 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch.
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).

An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][1][A];
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]; see also Application of the Dep't of Educ.,
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of
the Dep't of Educ., Appeal No. 06-029; Application of a Child with a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal
No. 93-9).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, th e services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay




expenses that it should have paid all along and woul d have borne in the first instance" had it
offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

The burden of proof is on the school district ~ during an impartial hearing, except that a
parent seeking tuition reim bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 WL 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

V1. Discussion
A. March 2011 IEP?
1. Evaluative Information and Present Levels of Performance

The district contends that the [H O erre d in finding that the absence of updated
evaluations constituted a denial of FAPE and asserts that th e March 2011 IEP sufficiently and
accurately described the student's present levels of performance.’

A district must conduct an  evaluation of a student wher e the educational or related
services needs of a student warrant a reevaluation or if the student's parent or teacher requests a
reevaluation (34 CFR 300.303[a]; 8 NYCRR 200.4[b][4]); however, a district need not conduct a
reevaluation more frequently than once per year unless the parent and the district otherwise agree
and the district must conduct one at least once every three years unless the district and the parent
agree in writing that such a reevaluation is un necessary (§ NYCRR 200.4[b][4]; see 34 CFR
300.303[b][1]-[2]). A CSE m ay direct that add itional evaluations or assessments be conducted
in order to appropriately assess th e student in all a reas related to the suspected disabilities (8
NYCRR 200.4[b][3]). Any ev aluation of a student with a disa  bility must use a variety of
assessment tools and s trategies to gather rele vant function al, develop mental, and academ ic
information about the student, including informati on provided by the parent , that m ay assist in
determining, among other things the content of the student's IEP (20 U.S.C. § 1414[b][2][A]; 34
CFR 300.304[b][1]; see Letter to Clarke, 48 IDELR 77 [OSEP 2007]). In pa rticular, a district
must rely on technically sound instru ments that may assess the relative contribution of cognitive
and behavioral factors, in addition to phy sical or developm ental factors (20 U.S.C.

§ 1414[b][2][C]; 34 CFR 300.304[b][3]; 8 NYCRR 200.4[b][6][x]). A district must ensure that a
student is appropriately assessed in all areas related to the susp ected disability, including, where
appropriate, social and em otional status ( 20 U.S.C. § 1414[b][3][B]; 34 CFR 300.304[c][4]; 8

NYCRR 200.4[b][6][vii]). An eval uation of a student m ust be sufficiently com prehensive to
identify all of the stu  dent's special educatio n and related serv ices needs, whethero rnot
commonly linked to the disability category in which the student has been classified (34 CF R

2 To the extent that the IHO did not rule on procedural inadequacies in the conduct of the CSE m eeting, the
parents did not attempt to advance any argument on these points on appeal.

* The THO did not discuss the basis for his finding that the evaluations were inadequate.



300.304[c][6]; 8 NYCRR 200.4[b][6][ix]; see Applicati on of the Dep't of Educ., Appeal No. 07-
018).

Among the other elem ents of an IEP is a st atement of a student' s academic achievement
and functional performance and how the student's disability affects his or her progress in relation
to the general education curriculum (20 U.S. C. § 1414[d][1][A][1][1]; 34 CFR 300.320[a][1]; 8
NYCRR 200.4[d][2][i]; see 8 NYC RR 200.1[ww][3][i]). I n developing the recomm endations
for a student's IEP, the CSE must consider the results of the initial or most recent evaluation; the
student's strengths; the concerns of the parents for enhancing the education of their child; the
academic, developm ental and functional needs of  the student, includ ing, as appro priate, the
student's performance on any general State or di strict-wide assessments as well as any special
factors as set forth in federal and State regulations (34 CFR 300.324[a]; 8 NYCRR 200.4[d][2]).

In this case, the hearing record shows that the March 2011 CSE considered a January
2011 classroom observation, that desc ribed the student's participation in m ath instruction and a
movement group in his Rebecca School classr oom; a December 2010 Rebecca School progress
report, that describ ed th e student's academ ic abilities, co mmunication skills, so cial/emotional
functioning, m otor developm ent, and daily  living skills; a February 2009 psychological
evaluation, that included the results of standardized intelligence testing and the student's score on
an autism rating scale; an October 2008 social history update, and the student's IEP for the 2010-
11 school year (Tr. pp. 65-70; Dist. Exs. 12-16). In addition, the student' s parent and then-
current teacher from Rebecca School participated in the March 2011 CSE m eeting and provided
information regarding the student' s needs (Tr. pp. 62-63, 522-24, 550-51, 600; Dist. Ex. 9 at p.
2). Based on an independent review of the inf ormation considered by the March 2011 CSE, I
find that the CSE had before it current evaluative information relative to the student, which was
sufficient to enable the CSE to develop the student's March 2011 IEP.

The district also asserts that the March 2011 IEP adequately described the student' s
present levels of academ ic achievem ent and f unctional p erformance, sensory needs, and th e
information reflected in the student’ s Dece mber 2010 Rebecca Sch ool progress report. T he
student's then-current teacher from Rebecca School participated in the March 2011 CS E meeting
and discussed the studen t's academic functioning levels, social/emotional functioning, behavior,
and physical developm ent (Tr. pp. 84-98). Academ ic and s ocial/emotional management needs
on the IEP were also developed with the student's parent and then-current teacher (Tr. pp. 90-91;
94-95).

Although the parent is correct in asserting that the Ma rch 2011 IEP lacks inform ation
regarding the student's then-current functioning in the area of speech-language developm ent, |
find this omission does not rise to the level of denial of a FAPE as the hearing record reflects that
the student' s speech-language needs were discussed during the March 2011 CSE m eeting,
speech-language goals address ing articulation sk ills and p ragmatic, receptiv e, and expressiv e
language were included in the IEP, and speech-la nguage therapy services were increased for the
2011-12 school year per the parent' s request beca use the student was still exhibiting significant



language delays (Tr. pp. 72, 74-75, 79, 104- 08, 112-13; Dist. Ex. 9 at pp. 2, 10-11, 13). * Thus,
the hearing record does not support a finding that the lack of description of the student's speech-
language needs resulted in a denial of a FAPE i n this case (see F.B. v. New York City Dep' t of
Educ., 923 F. Supp. 2d 570, 581-82 [S.D .N.Y. 2013]; see also P.G. v. New York City Dep't of
Educ., 959 F.Supp.2d 499, 512 [S.D.N.Y. 2013] [holding that an IEP need not specify in detail
every deficit arising from a student's disability so long as the CSE develops a program that is
"designed to address precisely those issues"]).

Furthermore, a review of the evidence in the hearing record demonstrates that the March
2011 IEP otherwise accurately described the student's present levels of academic achievement, as
well as so cial and phy sical develo pment, and the description of the student' s needs was
consistent with the evaluative information available to the March 2011 CSE (compare Dist. Ex. 9
at pp. 3-5, with Dist. Ex. 13 at pp. 1-6). Accordingly, the IHO's finding that there was a denial of
a FAPE due to insufficient or inappropriate present levels of performance in the March 2011 IEP
must be reversed.

2. Annual Goals

Review of the evidence in the hearing record supports the district's assertion that the IHO
erred in determ ining that the March 2011 IEP goals were vague and inappropriate. The school
psychologist who participated in the March 2011 CSE meeting testified that the annual goals and
short-term objectives in cluded in th e [EP were written based on information provided in large
part by teachers and providers who were very familiar with the student's functioning (Tr. p. 137,
compare Dist. Ex. 9 at pp. 6-13, with Dist. Ex. 13 at pp. 10-12). Fu rther, a review of the March
2011 IEP annual goals shows that they  directly relate to the stud ent's identified needs. For
example, to address th e studen t's academ ic de ficits, the CSE recomm ended goals targeting
reading, m athematics, and writing (Dist. Ex. 9 at pp. 6-8). To address the student's
communication deficits, the CSE recomm ended goals targeting pragm atic, expressive, and
receptive language, and articulation (id. at pp. 10, 11, 13). To address the studen t's attention,
motor deficits, sensory needs, and daily living skills, the CSE recommended goals that focused
on sensory processing, m otor planning, visual processing, activities of daily living, and
emotional regulation (id. at pp. 9, 10, 12). Fina lly, to address the student' s social/em otional
deficits, the CSE recommended goa s that focused on social  skills, pragm atic language, and
emotional regulation (id. at pp. 10, 12, 13).

To the extent the parent disputes the CSE's reliance on the goals proposed by the Rebecca
School because such goals were intended to be implemented utilizing a particular m ethodology,
such argument is without merit. The director of the Rebecca School opined as to her viewpoint
that it would be very difficult to implement the March 2011 IEP without utilizing Developmental

* The sc hool psychologist t estified t hat she m ade at ypographical er ror onthe M arch 2 011 I EP, t yping
"occupational therapy" instead of "speech therapy" on several of the speech-language annual goals (Tr. pp. 104-
107; see Dist. Ex. 9 atpp. 10, 11, 13). Although the student's then-current speech therapist indicated that "it
could be very confusing to an outsider reading the report," I find that the content of the relevant annual goals
targeted needs related to speech -language and were written such that reasonable professionals would interpret
the typographical error as a mistake (Tr. p. 586). As such, the errors do not rise to a procedural violation; to
find otherwise, would be t 0 "exalt form over substance” (M.H. v. New York City Dep't of Educ ., 2011 WL
609880, at *11 [S.D.N.Y. Feb. 16, 2011]).




Individual-difference Relationship-based (DIR) methodology because some of the terms used in
the IEP annual goals were directly taken out of DIR and because the goals were written with the
intention that they be implem ented "utilizing DIR methodology in an 8:1:3 ratio" and were "not
written for a 6:1:1 ratio" (Tr. pp. 377, 379-80). Ho wever, under the IDEA and State and federal
regulations, a determination of the appropriateness of a particular set of annual goals and short-
term objectives for a student turns not upon thei r suitability for a particular m ethodology, but
rather on whether the annual goals and short-term objectives are consistent with and relate to the
identified n eeds and a bilities of the studen t (see 20 U.S.C. § 1414[  d][1][A][i][II]; 34 C FR
300.320[a][2][1]; 8 NYCRR 200.4[d][2][iii]). There is nothing in the hearing  record th at
persuasively indicates that the March 2011 IE P annual goals could not be im  plemented in
another setting aside from the Rebecca School or  that th ey could not be em ployed with a
methodology other than DIR (cf._ A.D. v. New York City De p't of Educ., 2013 WL 1155570
[S.D.N.Y. Mar. 19, 2013] [affirming the SRO' s rejection of the parents' contention that the
assigned TEACH classroom could not im plement the annual goals in the IEP, which contention
noted that they were also related to the DIR methodology]).

3. 6:1+1 Special Class Placement with 1:1 Transitional Paraprofessional

With regard to the appropriateness of the 6:1+1 special class placement, the parent argues
that the student required a more structured and individualized setting, such as the 8:1+3 special
class setting recommended by his th en-current teacher at th e Rebecca School (Tr. pp. 625-26;
Parent Ex. A atp. 2). State regulations provide that a 6:1+1 special class placement is designed
for students "whose m anagement needs are determ ined to be highly intensive, and requiring a
high degree of individualized attention and intervention" (8§ NYCRR 200.6 [h][4][ii][a]).

The hearing record reflects that the student demonstrated needs in the areas of academics,
motor skills, sensory regulation, and social/em otional functioning (Tr. pp. 369-71, 501-04; Dist.
Ex. 9 at pp. 3-5). According to the March 2011  IEP, the CSE considered and rejected special
classes in specialized schools ~ with 12:1+1 and 8:1+1 ratios becau se th ey wo uld not be
sufficiently supportive (Dist. Ex. 9 at p. 15). In addition, a 6:1+1 special class in a specialized
school with out the add itional supp ort of a tran sitional paraprofession al was cons idered an d
rejected as insufficiently supportive (id.).

According to the March 2011 CSE m eeting minutes, the CSE discussed all aspects of the
IEP including input from the parent and Rebecca Sc hool staff (Dist. Ex. 10). The parent and th e
student's teacher expressed rese rvations during the March 2011 CSE meeting regarding whether
a 6:1+1 special class placem ent would be supp ortive enough to address the stud ent's needs (Tr.
pp. 550-51, 625). The student's teacher indicated that he required a lot of one-to-one instruction
(Tr. p. 551). Inresponse to the parent' s concern, the CSE recomm ended the addition of a 1:1
transitional paraprofessional to in crease the level of support for the student, which resulted in a
similar stud ent-to-adult ratio as his then-cu rrent Rebecca School p lacement (Tr. p p. 119-21).
The parent indicated that she expres sed concerns to the CSE regarding the 1:1 paraprofessional,
stating that she wanted the student to be "abl e to handle it on his own" and did not want the
student to becom e attached to som eone during th e transition (Tr. p. 600). However, the parent
also testified that the student's "main issue" was his "inability to take in change or things that did
not go his way" and that if the student did not "have people to he Ip him individually," he would



"shut out" (Tr. p. 608). The school psychologist testified that the role of the transitional
paraprofessional was to help support the student as he changed from one school environment to
another and to facilitate the change tom  ake it smooth (Tr. p. 131).  To further address the
parent's concerns regarding the tran sitional paraprofessional, the CSE created goals specifying
skills the paraprofessional woul d work on with the student (Tr. pp. 132-33; see Dist. Ex. 9 at p.
12-13).

Next, the parent alleges that the IEP failed to provide sufficient sensory support for the
student to remain regulated throughout the school day. > The student was de scribed as "sensory
seeking" but "able to m aintain a calm and regul ated state for the m ajority of the school day"
(Dist. Ex 9 at pp. 4-5). The record reflects that the IEP described the student' s sensory needs,
identified academic and social/em otional management needs, included OT as a related service
with goals to address sensory processing, and included a 1:1 transitional paraprofessional to offer
additional support and help the student expand his interactions with adu Its and peers and deal
with novel situations (Tr. pp. 101-02, 108-10, 134- 35, 160-62; Dist. Ex. 9 at pp. 3-5, 9-10, 12-
14). The March 2011 IEP identif  ied supports to address the student' s m anagement needs,
including his sensory needs, incl uding repetition, visual cues, verbal prom pts, sensory input and
breaks, access to a quiet space, and movement during activ ities (id. at p. 3). Based on the
foregoing, the hearing record supports a finding that the March 2011 suffi ciently described the
student's sensory needs and recom mended sufficie nt supports and servi ces to ad dress those
needs.

Here, consistent with the student' s needs and State regulations , the March 2011 CSE
appropriately recommended a 12-month school year program in a 6:1+1 special class placem ent
in a specialized school with a 1:1 transitional para professional together w ith related services to
address the student' s needs in the area of academ 1ics, language, sensory regulation,
social/emotional functioning, and motor skills (Dist. Ex. 9 at pp. 1-5, 14).

4. Parent Counseling and Training

The parent correctly assert s that the March 2011 IEP should have but did not include
parent counseling and training (see 8 NYCRR 200.4[d][2 ][Vv][b][5], 200.13[d]; see also 34 CFR
300.34[c][8]; 8 NYCRR 200.1[kk]). However, the pres ence or absence of parent counseling and
training in an IEP does not necess arily have a d irect effect on the substantive adeq uacy of the
plan (see R.E., 694 F.3d at 191). Moreover, distri cts are required to pr ovide parent counseling
and training pursuant to State regulations and, therefore, "remain accountable for their failure to
do so no m atter the contents of the IEP" (id.; see 8 NYCRR  200.13[d]; see also R.B. v. New
York City Dept. of Educ., 15F. S upp. 3d 421, 431-32 [S.D.N.Y .2014]; A.D.,2013 WL
1155570, at *11-*12).

Here, the hearing record reflects that the CSE discussed parent counseling and training as
a standard part of the 6:1+1 special class placement offered to the student and the parent made no

> The THO ad dressed th e parent's alleg ation relating to supports for the stud ent's sensory needs only in the
context o f the ability o f the assigned public school site to ad dress such needs (see [HO Decision atp. 35).
However, the parent also alleged in her due process complaint notice and argues on appeal that the March 2012
IEP lacked the necessary supports to address the student's sensory needs (see Parent Ex. A at p. 2).



objections at the March 2011 CSEm  eeting (T r. pp. 117-18, 133-34; Dist. Ex. 10). Thus,
although parent counseling and training was not included on the March 2011 IEP, the hearing
record reflects the m atter was d iscussed during the CSE m eeting in order to m ake the parent
aware this service would be ava ilable. Based on the foregoing, wh ile the district' s failure to
provide parent counseling and training in the March 2011 IEP in this instance co nstituted a
procedural violation of State regu lations, the re is no evide nce in the hearing rec ord that this
violation, by itself, resulted in a denial of a FAPE.

B. Challenges to the Assigned Public School Site

In his decision, the IH O also addressed som e of the parent' s concerns regarding the
particular public school site to which the dist rict assigned the student to attend during the 2011-
12 school year (IHO Decision p. 35). On appeal,  the district contends that the IHO erred i n
reaching the parent's contentions ab out the assi gned school since the student did not attend it
and, alternatively, asserts that, even if the I[HO properly addre ssed these issues, the hearing
record does not support his conclu sions. Neither the law nor the facts of this case support the
IHO's conclusions.

Initially, for the reasons set forth in other ~State-level administrative decisions resolving
similar disputes (e.g., A pplication of the Dep't of Educ., Appeal No. 14-025; Application of the
Dep't of Educ., Appeal No. 12-090; Application of a Student with a Disability, Appeal No. 13-
237), I agree with the district.  Specifically, the parent' s claims regarding functional grouping,
the methodology utilized, and the physical environment at the assigned public school site turn on
how the March 2011 IE P would or would not have been im plemented. Because it is undisputed
that the student did not attend the district's assigned public school site (see Parent Exs. C; G), the
parent cannot prevail on these speculative cl aims (R.E., 694 F.3d at 186-88; see F.L. v. New
York City Dep't of Educ., 553 Fed. App' x 2,9,2014 W L 53264 [2d Cir. Jan. 8, 2014] [citin g
R.E. and explaining that "[s]peculation that [a] sc hool district will not ad equately adhere to [an]
IEP is not an appropriate basis for unilateral placement" and that the "appropriate forum for such
a claim is ' a later pro ceeding' to show that the child was denied a [FAPE]' because necessary
services included in the IEP were n ot provided in practice"]; K.L. v. New York City Dep't of
Educ., 530 Fed. App' x 81, 87 [2d Cir. 2013]; P.K. v. New York City Dep' t of Educ., 526 Fed.
App'x 135, 141, 2013 WL 2158587 [2d Cir. May 21, 2013]; see also C.F. v. New York City
Dep't of Educ., 746 F.3d 68, 79 [2d Cir. Mar. 4, 2014]; C.L.K. v. Arlington Sch. Dist., 2013 WL
6818376, at *13 [S.D.N.Y. Dec. 23, 2013]; R.C. v. Byram Hills Sch. Dist., 906 F. Supp. 2d 256,
273 [S.D.N.Y. 2012]).

However, even assum ing for the sake of  argument that the st udent had attended the
district's recommended program at the assigned school, the eviden ce in the hear ing record does
not support the conclusion that th e district w ould have deviated from the student' s IEP in a
material or substantial way that would have resulted in a failure to offer the student a FAPE (e.g.,
Tr. pp. 186, 203-04, 210, 239, 244-45, 267-69; see A.P. _v. Woodstock Bd. of Educ., 370 Fed.
App'x 202, 205, 2010 WL 1049297 [2d Cir. Mar. 23, 2010]; Van Duyn v. Baker Sch. Dist. 5J,
502 F.3d 811, 822 [9th Cir. 2007]; Houston I ndep. Sch. Dist. v. Bobby R., 200 F.3d 341, 349
[5th Cir. 2000]; see D.D-S. v. Southold Union Free Sch. Dist., 2011 WL 3919040, at *13
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[E.D.N.Y. Sept. 2, 2011], aff' d 506 Fed. A pp'x 80, 2012 WL 6684585 [2d Cir. Dec. 26, 2012];
A.L.v. New York City Dep't of Educ., 812 F. Supp. 2d 495, 502-03 [S.D.N.Y. 2011]).

Regarding the parents' claim that the as signed school would use an inappropriate
methodology, generally, while an [IEP m ust provide for specialized instruction in a student' s
areas of need, a CSE is not requ ired to specify methodology on an IEP, and the precise teaching
methodology to be u sed by a stud ent's teacher is usually a m atter to be left to  the teach er
(Rowley, 458 U.S. at 204; R.B. v. New York City Dep' t of Educ., 2014 WL 5463084, at *4 [2d
Cir. Oct. 29, 2014]; A.S. v. New York City De p't of Educ., 573 Fed. App'x 63, 66,2014 W L
3715461 [2d Cir. July 29, 2014]; M.M.v. Sc _ h. Bd., 437 F.3d 1085, 1102 [11th Cir. 2006];
Lachman v. Illinois State Bd. of Educ., 852 F.2d 290, 297 [7th Cir. 1988]; F.L. v. New York City
Dep't of Educ., 2012 WL 4891748, at *9 [S.D.N.Y . Oct.16, 2012], aff'd, 553 Fed. App' x 2 [2d
Cir. Jan. 8, 2014]; see also K.L. v New York  City Dep't of Educ., 2012 W L 4017822 at *12
[S.D.N.Y. Aug. 23,2012] [ noting that it is "well established that once an IEP satisfies the
requirements of the [IDEA], questions of educa tional methodology may be le ft to the state to
resolve"], aff'd, 530 Fed. App'x 81, 2013 WL 3814669 [2d Cir. July 24, 2013]). As long as any
methodologies referenced in a student' s IEP are "appropriate to the [student' s] needs" (34 CFR
300.39[a][3]), the omission of a particular m ethodology is not necessarily a procedural violation
(see R.B., 2014 WL 5463084, at *4; R.E., 694 F.3d at 192-94 [upholding an IEP when there was
no evidence that the student "could not m ake progress with another m ethodology"]). However,
where the use of a spe  cific m ethodology is requi red for a student to receive an educational
benefit, the student' s IEP should indicate this (see, e.g., R. E., 694 F.3d at 194 [finding an IEP
substantively inadequate where there was "clear ¢ onsensus" that a stud ent required a particular
methodology, but where the "plan proposed in [the student's] IEP" offered "no guarantee" of the
use of this m ethodology]; see al so R.B., 2014 WL 5463084, at *4; A.S., 573 Fed. App' x at 66
[finding that it could not "be said that [the student] could only progress in an ABA program"]).

Here, th ere is no ev idence in th e heari ng record suggesting th at th ere was a clear
consensus that the student's IEP should be limited to one particular methodology to the exclusion
of other approaches and it does not appear th at a particular m ethodology was contemplated by
the March 2011 CSE (see Dist. Ex. 9). Consequently, the parent' s claim that the assigned public
school site utilized an inappropr iate methodology is without m erit.® The school psychologist
testified that methodology was not brought up or discussed at the March 2011 CSE m eeting and
it was up to the teacher and individu al providers to determine how best to work with a student at
a particular tim e (Tr. pp. 156-57, 173-74). A lthough the director of the Rebecca School
indicated that it would be difficult to im plement the IEP without utilizing DIR m ethodology, she
agreed that methods other than DIR could be used to implement the student's management needs
(Tr. pp. 377, 407-13). However, in her opinion, methodologies such as applied behavioral
analysis (ABA)and T reatment an d Educat ion of Autistic and Related Communication-
Handicapped Children (TEACCH) would not be appropriate for the student (Tr. pp. 434-36).

® While the parent raised the question of methodology in the due process complaint notice as it relate d to the
assigned pub lic sch ool site (Paren t Ex. A atp.2),in heranswerto the d istrict's p etition, sh e h as shifted
approaches and now attem pts to argue for the first time on appeal t hat the IEP should ha ve i dentified a
particular methodology.
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The student's then-current teacher from Rebecca also indicated that th e IEP goals were
based off of DIR methodology (Tr. pp. 525-26). She went on to say that she felt the strategy was
successful with the student and "that is what ou r school does", but she did not recall inform ing
the CSE about a particular m ethodology (Tr. p. 526) . The student's mother testified that ABA
and TEACCH m ethodologies were u tilized with the student in preschool and TEACCH helped
him with regulation (Tr. pp. 596-97). ' She also noticed a difference in him when she started
doing DIR at hom e (Tr. p. 598). Based upon the fo regoing, a review of the evidence in the
hearing rec ord does n ot dem onstrate that th e student was only able  to learn using one
methodology. Furthermore, absent evidence in the hearing record that the CSE had infor mation
regarding a particular methodology that the student required, th e parent's claim that the assigned
public school site utilized an inappropriate methodology is without merit.

Next, the district asserts that the IH O erred in finding that the assigned school could not
address the studen t's sensory need s becaus e it did no th ave the req uired equip ment (IHO
Decision at p. 35). Cont rary to the IHO' s conclusion that the assigned school did not have
required equipment to meet the student's sensory needs, the curricu lum support teacher from the
assigned school testified that there was sensor y equipm ent in the building (Tr. pp. 268-70).
Furthermore, although, as the THO noted, a swing  was used with the student at the Rebecca
School (see IHO Decision at p. 35), the district was not required to furnish "every special service
necessary to maximize each handicapped child's potential," provide the optimal level of services,
or even a provide level of serv ices that would conf er additional benefits (Reyes v. New Yor k
City Dep't of Educ., 2012 W L 6136493, at *7 [S .D.N.Y. Dec. 11, 2012] [finding the parent's
claim that the district public school was not ap propriate because it lack ed a therapeutic swing
speculative and approving of the SR O's finding that the district wa s not required to provide such
a support, notwithstanding that the student utilized a swing at th e private school], rev'd on other
grounds, 760 F.3d 211 [2d Cir. 2014]; see A.H., 394 Fed. App'x at 721; Cerra, 427 F.3d at 195;
D.B. v. Ne w York City Dep' t. of Educ ., 2011 W L 4916435, at *12 [S.D.N.Y. Oct. 12, 2011]
[although IEP did not provide student with all of the services her parents would have liked and
which were available to the stude nt at a private school, the IEP  did provide the student with a
FAPE in the LRE]; see also Carlisle Area Sch. v. Scott P., 62 F.3d 520, 534 [3d Cir. 1995]).

" This evidence of the student's actual experience with AB A cuts against the general opinion evidence offered
by the director of the Rebecca School at the tim e of the hearing s uggesting reasons why ABA and TEACCH
would not be app ropriate for the student (Tr. pp. 434-36). This opinion evidence would have been no more
persuasive even if it had be en offered directly to the CSE. A studen t's recent nega tive expe rience with a

particular educational methodology may, in some circumstances, suggest that the student's IEP should note such
methodological difficulties or, if nece ssary, even exclude a particular methodology from being employed. If a
parent seeks a particular methodology on the IEP, the district should provide a prior written notice district that
describe why it acted or declined to acton  parent's request togethe r with a de scription of each evaluation
procedure, assessment, record, or report that was used as a basis for the district's proposed action (see 34 CFR
300.503; 8 NYCRR 200.5[a]). However, on facts such as those present in this case, in which the student had
some success with ABA in the past, the district need not immediately jump to the opposite end of the spectrum
by limiting the I EP to a single methodology, which should be the rare exception and in some cases may be
educationally unsound. The facts of this case demonstrate one of the reasons that methodological questions are
generally left to a teacher' s professional judgment in the course of working with a student on a daily basis and

why methodology is not ordinarily required on an IEP by either federal or State law.
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VII. Conclusion

In summary, having determ ined the IHO erred in concluding that the d istrict failed to
offer the student a FAPE for the 2011-12 school year, the necessary inquiry is at an end and there
is no need to reach the issues of whether the student's unilateral placement at the Rebecca School
was an appropriate placem ent or whether equ itable co nsiderations supported the paren t's
requested relief (see Burlington, 471 U.S. at 370; M.C. v. Voluntown Bd. of Educ., 226 F.3d 60,
66 [2d Cir. 2000]).

I have considered the remaining contentions and find that they are without merit.
THE APPEAL IS SUSTAINED.
Dated: Albany, New York

December 8, 2014 JUSTYN P. BATES
STATE REVIEW OFFICER
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