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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed 
to offer an appropriate educational program to respondents' (the parents') daughter and ordered it 
to reimburse the parents for their daughter' s tuition costs at The McCa rton School (McCarton) 
for the 2012-13 school year.  The parents cross-appeal from  the IHO' s determ ination which 
denied their request for the costs of private trans portation and their daughter 's tuition costs at an  
after-school program and a supplemental summer camp program.  The appeal must be dismissed.  
The cross-appeal must be dismissed. 
 
II. Overview—Administrative Procedures 
 
 When a student in New York is eligible for special education services, the IDEA calls for 
the creation of an individuali zed education program  (IEP), wh ich is deleg ated to a loc al 
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Committee on Special Education (CSE) that includes,  but is not lim ited to, paren ts, teachers, a 
school psychologist, and a dist rict representative (Educ . Law § 4402; see 20 U.S.C. 
§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 NYCRR 200.3, 200.4[d][2]).  If disputes 
occur between parents and school di stricts, incorporated among the procedural protections is the 
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due 
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[l]). 
 
 New York State has implemented a two-tiered system of administrative review to address 
disputed m atters between parents and school di stricts regarding "any m atter relating to the 
identification, evaluatio n or edu cational placem ent of a stu dent with  a disab ility, or a studen t 
suspected of having a disability, or the provision of a free appropr iate public education to such 
student" (8 NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2], 
300.507[a][1]).  First, after an opportunity to engage in a resolution process, the parties appear at 
an im partial hearing conducted at the local le vel before an IHO (Educ. Law § 4404[1][a]; 8 
NYCRR 200.5[j]).  An IHO typically conducts a trial-type h earing regarding the m atters in 
dispute in which the parties have the right to be accompanied and advised by counsel and certain 
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at 
the hearing  that has n ot been dis closed five business days before the hearing; and obtain a  
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[j][3][v], [vii], [xii]).  The IHO m ust render and transm it a final written 
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted 
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[j][5]).  
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO m ay grant 
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ]).  
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]). 
 
 A party aggrieved by the decisi on of an IHO may subsequently  appeal to a State Review 
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 
NYCRR 200.5[k]).  The appealing pa rty or parties m ust identify the findings, conclusions, and 
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO 
to grant (8 NYCRR 279.4).  The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8 NYCRR 279.5).  The SRO conducts an im partial review of the IHO' s 
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re 
that the pro cedures at the hearing were consis tent with the  requirem ents of due process; seek 
additional evidence if necessary ; and render an inde pendent decision based upon the hearing 
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]).  The SRO must ensure that a final decision 
is reached in the review and that a copy of the decision is mailed to each of the parties not later 
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific 
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and  
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]). 
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III. Facts and Procedural History 
 
 The parties' familiarity with the detailed facts and procedural history of this case and the 
IHO's decision is presum ed and wi ll not be recited here in detail. 1  Brie fly, with re gard to the  
student's educational history, th e hearing record shows that th e student attended preschool at 
McCarton for the 2010-11 and 2011-12 school years (see, e.g., Dist. Ex. 10 at pp. 1, 3).  The 
CSE convened on April 2, 2012 to conduct the student' s initial review and to form ulate a draft 
IEP and reconvened on May 15, 2012 to address m ultiple parental co ncerns and finalize the 
student's IEP for the 2012-13 school year (T r. pp. 211-12, 255-56; see Dist. Exs. 24 at pp. 9, 12, 
16-17; Parent Exs. E at pp. 1, 15; G at pp. 1-2;  I at pp. 1, 3, 19; se e also Tr. pp. 605-10). 2, 3   
Ultimately, the paren ts disagreed with the reco mmendations contained in the May 2012 IEP, as  
well as with the particular public school site to which the district assigned the stude nt to attend 
for the 2012-13 school year and, as  a resu lt, n otified the  d istrict of their inten t to unila terally 
place the student at McCarton beginning in Ju ly 2012 until such tim e as the district could offer 
an appropriate placement (Parent Ex. L at pp. 1-2; see Dist. Ex. 26).   
 
 In an a mended due process com plaint no tice, dated Septem ber 17, 2012, the parents 
alleged that the district failed to offe r the student a free appropriate public education (FAPE) for 
the 2012-13 school year (see Parent Ex. A).  In  addition, the parents contended that the CSE  
failed to recommend any placement for the student for the summer of 2012 despite an obligation 
to do so s ince an October 13, 20 11 IEP, developed for the s tudent by th e Comm ittee o n 
Preschool Special Education (CPSE), was challe nged in a due process proceeding  and did no t 
provide the student with an appropriate educational program (Parent Ex. A at pp. 14-15).   
 
 An i mpartial hearing convened on August 17, 2012 and concluded on March 4, 2013 
after seven days of proceedings (T r. pp. 1-708). 4  In a decision dated April 24, 2013, the IHO 
determined that the district failed to offe r the student a F APE for the 2012-13 school year, 
including the summ er of 2012 (IHO Decision at  pp. 12-18).  The IHO also found that the  
unilateral placement at McCarton w as appropriate and that equitab le considerations weighed in 
favor of the parents'  request for reim bursement (id. at pp. 18-21).  Consequently, the IHO 
ordered the district to reim burse the parent s for tuition costs for the 2012-13 12-month school 

                                                 
1 Any additional facts necessary to the disposition of the parties' arguments will be set forth below as necessary 
to resolution of the issues presented in this appeal.   
 
2 While the hearing record includes two copies each of the April 2012 and May 2012 IEPs; the exhibits are not 
duplicative due t o variations i n pagination an d t o t he f act t hat t he di strict's exhi bits also c ontain at tendance 
pages relative to the re spective CSE m eetings (compare Dist . Exs. 7; 8 , wi th Pa rent Exs. E; I).  F or clarity, 
however, this decision will cite to the parents'  exhibits unless otherwise indicated. 
 
3 According to the hearing record, although the May 2012 IEP recommended a 12-month school year program 
for the student, the parents were informed that the CPSE was responsible for the student's summer program and 
that, therefore, the Octobe r 2011 IEP remained in effect through the summer of 2012 (Tr. pp. 127-28, 257-59, 
486-87; see Parent Ex. I at pp. 3, 15-16).   
 
4 In add ition to a preh earing conference on August 13, 2012, the first t wo days of proceedings also addressed 
preliminary matters, in cluding id entification of t he stud ent's pendency (stay-pu t) p lacement, identification o f 
issues to be resolved, subpoenas, and scheduling; no evidence was presented (see Prehearing Summary; Tr. pp. 
1-66).   
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year (id. at p. 21).  However, the IHO denied the parents'  request for rei mbursement for pri vate 
transportation costs and for the costs of th e supplem ental after-school and summ er ca mp 
programs (id. at pp. 19-20, 21-22). 
 
IV. Appeal for State-Level Review 
 
 The parties'  f amiliarity with the  par ticular issues f or review on appea l in the d istrict's 
petition for review and the parent s' answer and cross-appeal is also presum ed and the parties' 
respective p ositions will not be recited in f ull h ere.  The gr avamen of  the parties'  dispute on  
appeal is whether the IH O erred in determ ining that the May 2012 CSE' s recommendation for a 
6:1+1 special class placem ent with 1:1 paraprof essional support in a specialized school was not 
appropriate for the student.  Furthermore, the dist rict asserts that the IH O erred in reviewing th e 
appropriateness of the summer program recommended in an October 2011 IEP, developed by the 
CPSE, arguing that a prior stipulation of settlem ent for the 2011-12 school  year foreclosed any 
further relief relative to the Oc tober 2011 IEP.  In addition, the parties also dispute the IHO' s 
determinations with respect to the appropriateness of the supp lemental after-school and summer  
camp programs, the parents'  alleged entitlem ent to private transportation expenses, and whether 
equitable considerations favored the parents' request for tuition reimbursement.   
 
 Neither party has app ealed from the IHO' s determ ination that M cCarton wa s an 
appropriate unilateral p lacement for the student (IHO Decis ion at p. 21 ).  Therefore,  that aspect 
of the IHO's decision has becom e final and binding on the part ies (34 CFR 300.514[a]; 8 
NYCRR 200.5[j][5][v]; see al so Application of a Student with  a Disability, Appeal No. 11-027; 
Application of a Student with a Disability, Appeal No. 11-015; Application of the Dep't of Educ., 
Appeal No. 10-115; Application of a Student with a Disability, Appeal No. 10-102). 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
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indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
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2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 
VI. Discussion 
 
 Prior to rea ching the m erits in th is case, a determination must be made with rega rd to 
consideration of  additional evidenc e in the f orm of  a stipulation of s ettlement that the district 
included with its petition (see Pet. Ex. A).  The document appears to have ef fectuated a 
settlement with respect to th e student' s 2011-12 school year and, therefore, the district argues 
that the IHO erred in adjudicating the appropr iateness of the October 2011 IEP and granting the 
parents relief relative to the summ er 2012 pr ogram.  Generally, docu mentary evidence not  
presented at an impartial hearing may be considered in an appeal from an IHO's decision only if 
such additional evidence could not have been offered at the time of the impartial hearing and the 
evidence is necessary in  order to render a decision (see, e.g., A pplication of a Student with a 
Disability, Appeal No. 13-238; Ap plication of a Student with a Disability, Appeal No. 12-185; 
Application of the Dep't of Educ., Appeal No. 12-103; see also 8 NYCRR 279.10[b]; L.K. v. Ne 
Sch. Dist., 932 F. Supp. 2d 467, 488-89 [S.D.N.Y. 2013]  [holding that additional evidence i s 
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necessary only if, without such evidence, the SRO is unable to render a deci sion]).  Contrary to 
the district's argument, the parents' due process complaint notice raised issues with respect to the 
student's education al placem ent for  the summe r of 2012, i ncluding assertions specific to th e 
October 2011 IEP (Parent Ex. A at pp. 3, 14-15, 25).  The district was, therefore, on sufficient 
notice that the student' s educational pla cement for the summer of 2012 wa s subject to 
adjudication and should have subm itted the stipulation of settlement into evidence at the time of 
the impartial hearing if it wanted to advance such a defense. 5  As the district neglected to assert 
this defense or otherwise offer evidence at the impartial hearing regarding summer 2012 services 
for the student, there is no basis for finding that  the IHO erred in rea ching the m erits of  the  
parents' claims relating to the summer 2012 program recommended in the October 2011 IEP (see 
IHO Decision at p. 17).   
 
 Turning to the m erits, the hearing record re flects that the  I HO, in a w ell-reasoned and 
well-supported decision, co rrectly reached the conclu sion that the district  denied the student a 
FAPE for the 2012-2013 school year, including the summer of 2012 ( see IHO De cision at pp. 
12-18).  The IHO accurately recoun ted the facts  of the cas e, addressed the core issues that were 
identified in the parents'  due process com plaint notice (and argued in the parties closing briefs), 
set forth the proper legal standard to determ ine whether the district offe red the student a FAPE 
for the 2012-13 school year, and applied that standa rd to the facts at hand (id. at pp. 6-18; see  
generally P arent Ex. A; IHO Exs. 6; 7).  Th e decis ion s hows that the IHO considered the 
testimonial and documentary evidence presented by both parties, and further, that he weighed the 
evidence and supported his conc lusions (IH O Decision at pp. 6-18).  Furtherm ore, a n 
independent review of the entire  hearing record reveals that the impartial hearing was conducted 
in a manner consistent with the requirements of due process and that there is no reason appearing 
in the hea ring record to  modify the determ inations of the IHO (see 20 U.S.C. § 1415[g][2]; 34 
CFR 300.514[b][2]).    
 
 In par ticular, with resp ect to the  e ssence of  the parties'  dispute, there is  insufficien t 
evidence in the hearing record to support a reversal of the IHO' s determ ination that the May 
2012 IEP recommended insufficient 1:1 instruction fo r the student to receive educational benefit 
(see IHO Decision at pp. 12-17).  To be clear, the student may have been able to offer the student 
educational benefit in a 6:1+1 sp ecial class with 1:1 paraprofe ssional services.  However, the 
district did not present sufficient evidence to support its position in this regard and, therefore, the 
IHO's ultimate conclusion on this issue will not be dis turbed.  Specifically, although the hearing 
record indicates that the student  did participate in several gr oup activities throughout the day at 
McCarton and was observed by the district school psychologist  during a sm all group m orning 
meeting, insufficient evidence was presented in dicating whether the CSE possessed infor mation 
that the student could acquire skills or otherw ise benef it f rom instruction within s uch a sm all 
group, while a prepond erance of evidence sug gested th e student cou ld only be successfully  
instructed in a 1:1 setting (Tr. pp. 156-58, 362, 364, 371, 406-07, 413-14, 421, 467- 470, 479-
                                                 
5 Moreover, a readi ng of t he stipulation reveals that it  was i ntended to encompass the period of the s tudent's 
placement at McCarton from July 1, 2011 to June 30, 2012 and, therefore, it is at leas t questionable whether, 
had it b een properly en tered in to ev idence at th e impartial hearing, the st ipulation could be read to foreclose 
review of the student's educational program for the months of July and August 2012 (see Pet. Ex. A).  However, 
absent further context for the stipulation, such as the claims underlying the due process proceeding that resulted 
in the settlement, o r the opportunity fo r the p arents to  offer reb uttal ev idence or competing in terpretations, I 
decline to guess at the parties' intent. 
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480, 526-27; Dist. Exs. 10 at p. 1; 14 at pp. 2, 10; 18 at pp. 1-2 ).  In other words, it was unclear 
the degree to which the student could receive benefit and progressing as a result of group 
instruction offered at McCarton, although it was clear that at l east som e attempts at group 
instruction m ay have occurred there. 6  As the district did not present sufficient evidence to 
support its position in this regard, I decline to disturb the IHO's ultimate conclusion on this issue 
(see P.L. v. New York Dep' t of Educ., 2014 WL 4907496, at *13-*15 [E.D.N.Y. Se pt. 29, 2014] 
[finding the classroom  observation conducted by district insuffici ent to refute testimony fro m 
unilateral placement staff that "uniformly supported the . . . position that [the student] require[d] 
1:1 instruction"]).  Likewise, regarding th e summer 2012 program recommended in the October 
2011 IEP developed by the CPSE, the di strict has not offered an evid entiary basis for reversal of 
the IHO' s determ ination tha t th e r ecommended 8:1+2 special class pl acement also did not 
constitute an appropriate educational program for the student (IHO Decision at p. 17; Dist. Ex. 6 
at p. 2).  
 
 Further, after a careful revi ew of the record, I adopt the IHO's determinations: that the 
hearing record lacked evidence regarding the appropriateness of  the supplem ental after-school 
and summ er cam p program s the student attended, that equitable consid erations supported an 
award of reimbursement of the student's tuition costs at McCarton, and that the parents were not 
entitled to reimbursement for the costs of private transportation (see IHO Decision at pp. 18-22).7  
Notwithstanding this result, I not e that, although the district did not offer sufficient evidence to 
support its substantive IEP recommendations in this  instance, the procedures utilized by the CSE 
in this case—conducting the April 2012 CSE m eeting and reconvening in May 2012 to further 
consider the parents' concerns—were commendable and in keeping with the spirit of cooperation 
and collaboration for the benefit of the student  contemplated by the IDEA (Schaffer v. W east, 
546 U.S. 49, 53 [2005]; Cerra, 427 F.3d at 192-93 ).  "[A]dequate com pliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IE P" (Rowley, 458 U.S. at  206), however, the inquiry does not 
end there and the district must also show that it offered an IEP that was substantively compliant. 
 
                                                 
6 Gr oup i nstruction o f st udents t ogether i n a cl assroom is the norm  in Am erican public scho ol ed ucation, 
including i n sp ecial edu cation classes. However, private in struction from b oth i nstitutions and  ind ividual 
providers who are not subject to  federal and State ed ucational oversight permits parents greater flex ibility to  
explore the options such as 1:1 instruction only—without necessarily being subjected to  strictures such as LRE 
or whet her a stude nt is capable of s uccessfully enga ging in the group learni ng t ypically offe red in public  
schools. However, this case doe s not  appear to present the more di fficult quest ion o f t rying to ascert ain i f a 
student i s capabl e of g roup i nstruction w hen t he st udent has ne ver attended t he public sch ool and group 
instruction never even been seriously attempted by a student's private providers.  In this particular case, attempts 
at group instruction were made and information regarding the student's experience was likely available, but it 
was either not obtained by the district or not presented at the hearing.  Whether such evidence would have been 
helpful or prejudicial to the district's position is also unknown. 
   
7 Ev idence i n the h earing reco rd reg arding th e con tent of th e sup plemental p rograms was lim ited to  two  
invoices, as well as th e parent's testimony that the student was sent to these s ummer programs when McCarton 
was not in sess ion because the student required "a very structured day with one-on-one direct guidance" (Tr. p. 
634; Pare nt E xs. U;  V).  I concur wi th t he IH O's det ermination th at th is was in sufficient to  sh ow specially 
designed instruction to meet the student's unique needs (Rowley, 458 U.S. at  188-89; Gagliardo, 489 F.3d at  
114-15 [noting that even though the un ilateral placement provided special education, the evidence did not show 
that it provide d special education services specifically needed by the student]; Frank G. v. Bd. of Educ., 459 
F.3d 356, 365 [2d Cir. 2006]). 
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VII. Conclusion 
 
 Having determ ined that the evid ence in th e hearing record sup ports the IHO' s 
determinations, the necessary inqu iry is at an end.  I have considered the parties'  rem aining 
contentions and find them without merit. 
 
 THE APPEAL IS DISMISSED. 
 
 THE CROSS-APPEAL IS DISMISSED. 
 
 
Dated:  Albany, New York _________________________ 
  January 28, 2015 JUSTYN P. BATES 
     STATE REVIEW OFFICER 




