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DECISION
1. Introduction

This proceeding arises under th e Individuals with Disabilities Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 89 of the New York State Edu cation Law. Petitioners (the
parents) appeal from the decision of an im  partial he aring of ficer (I HO) which denied their
request to be reimbursed for their daughter's tuition costs at the McCarton School (McCarton) for
the 2012-13 school year. The appeal must be sustained in part.

I1. Factual and Procedural History

While it is unnecessary to provide a detailed recitation of the factual history giving rise to
the parties' instant dispute, the following undisputed facts are presented for context. Briefly, the
student resided with her parents in another St ate prior to the 2012-13 school year (Tr. p. 45).
The student began the 2011-12 school year atte ~ nding a public general education preschool
program in her out-of-S tate school district; shortly af ter the beginning of the school year the
parents began to have concerns that the student required speci al edu cation services and the
student was evaluated both privately and by th e out-of-State district (Tr. pp. 46, 49-55). The
student was offered a diagnosis of an autism  sp ectrum disorder, after wh ich the out-of-State
district convened the equivale nt of a Comm ittee on Special E ducation (CSE) to review the



evaluative data and develop a program for the student (T 1. pp. 53-57). ' Around this tim e, in
January 2012, the parents determined to place the student at McCarton, located in the respondent
district (Tr. pp. 57-58).

In April or May 2012, the parents sign a ¢ ontract with McCarton for the student' s
attendance for the 2012-13 school year (Tr. p. 80). > Sometime thereafter, in June or July 2012,
the parents determ ined to m ove to the dist rict (Tr. p. 100). On August 15, 2012, the parents
wrote the district, notifying the district that they would be moving into the district on August 20,
2012, providing their address inth e district, and requesting that  the district develop an
individualized education program (IEP) to pro vide the stu dent with s pecial education services
"as soon as possible" (P arent Ex. C at p. 1). The district never responded, and on October 31,
2012, the parents followed up with  the district, indicating that they intended to seek public
funding for the costs of the student' s tuition at McCarton, as well as for transportation to and
from school (Parent Ex. B atp. 1). The dist  rict again did not res pond and, by due process
complaint notice dated Nove mber 30, 2012, the pare nts requested an impar tial hearing (Parent
Ex. A). As relevant here, the parents alleged that the district had not convened a CSE meeting or
developed an IEP for the student for the 2012-13 school year (id.).

An impartial hearing was convened on February 6, 2013 and concluded on March 21,
2013 after two days of proceed ings (Tr. pp. 1- 318). By decision dated May 1, 2013, the IHO
found that the district had no oblig ation to offe r the s tudent a FAPE un til sometime after the
October 2012 letter, which the IHO held to be the  parents' initial referral of the student for an
evaluation and determ ination of the student' s eligibility for special education (IHO Decision at
pp. 15-18). The IHO also found that McCarton was an appropriate placement for the student, but
that equitable considerations did not support the parents' request for relief (id. at pp. 18-21).

The parents now appeal from the IHO's determinations that the dis trict was not req uired
to of fer the student a FAPE prior to th e filing of the due process co mplaint no tice and tha t
equitable considerations do not favor their request for relief. I was appointed to hear this m atter
on October 29, 2014 and, upon a full review of the hearing record, find that the district
improperly failed to develop an IEP and denied the student a FAPE.

IV. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

! Although it is undisputed that the out-of-State district developed an IEP for the student, it was not entered into
evidence at the impartial hearing.

2 The April or May contract was not included in the hearing record. The parents s ubsequently executed a
written contract on August 10, 2012 (Parent Ex. D).



A FAPE is offered to a student when (a) the district com plies with the procedural
requirements set forth in the IDEA, and (b) th e IEP developed by its C SE through the IDEA's
procedures is reasonab ly calculated to enable  the studen t to receiv e education al benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). Under the IDEA, if proce dural violations are alleged,
an administrative officer may find that a stud ent did not receive a FAPE only if the procedural
inadequacies (a) im peded the student' s right to a FAPE, (b) significantly im peded the parents'
opportunity to participate in th e decision-making process regardi ng the provision of a FAPE to
the student, or (c) caused a deprivation of edu cational benefits (20 U.S.C. § 1415[f][3][E][ii]; 34
CFR 300.513[a][2]; 8 NYCRR 200.5[ j][4][ii]; Winkelman v. Parm a City Sch. Dist., 550 U.S.
516, 525-26 [2007]; R.E., 694 F.3d at 190; M.H., 685 F.3d at 245).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services selected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T.P__ ., 554 F.3d at 252). The burden of proof
during an impartial hearing is on the school di strict, except that a parent seeking tuition
reimbursement for a unilateral placem ent has the burden of proof regardi ng the appropriateness
of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 184-85).

V. Discussion
A. Obligation to Develop an IEP

Although the parties couch the issue on appeal w ith regard to the district's child find and
prior written notice obligations, the issue is more properly viewed as part of the district's general
obligation to ensure that each student with a disability within its jurisdiction has an IEP in effect
at the beginning of the school year (34 CFR 300.323[a]; see 71 Fed. Reg. 46682 [stating that the
IDEA "is clear that at the beginnin g of each s chool year, each [district] must have an IEP in
effect for each child with a disability in the  agency's jurisdiction. Therefore, public agencies
need to have am eans for determ ining whethe r children who m ove into the State during the
summer are children with disabilities and for ensuring that an IEP is in effect at the beginning of
the school year"]). In addition, as the hearin g record ref lects that th e student h ad attend ed
McCarton, within the geographical lim its of the district, since February 2012, the district's child
find obligation was long past by the tim e the pare nts moved into the district and the student
became a resident. Accordingly, despite that th e hearing record does not reflect th at the parents
attempted to enroll the student in the public schools of the district at any tim e subsequent to the
time they became residents of the district, their August 2012 letter to the district was sufficient to
put the district on notice of its obligation to develop an IEP for the student. Therefore, the IHO's



determination that the district was not obligated to offer the student a FAPE prior to the filing of
the due process complaint notice is reversed. The district having failed to take any steps toward
its obligation to ensure that an IEP was in place for the student prior to the beginning of the
school year constituted a denial of a FAPE fo r the 2012-13 school year (D istrict of Columbia v.
Vineyard, 901 F. Supp. 2d 77, 87 [D.D.C. 2012] [coll ecting cases holding that a district may not
condition its developm ent of an IEP for a parent ally-placed student on the student' s enrollment
status in the district]; see, e.g., Anchorage Sch. Dist. v. M.P., 689 F.3d 1047, 1055-56 [9th Cir.
2012]; N.B. v. Hellgate Elem entary Sch. Dist., 541 F.3d 1202, 1209 [9th Cir. 2008]; see also 20
U.S.C. § 1400[d][1][A]; Schaffer v. Weast, 546 U.S. 49, 51 [2005]; Rowley, 458 U.S. at 180-81;
Frank G., 459 F.3d 356, 371 [2d Cir. 2006]), and the district not having cross-appealed the IHO's
determination that M cCarton was an appropriate unilateral placem ent for the s tudent, it is now
necessary to determine whether equitable considerations support the parents' request for relief.

B. Equitable Considerations and Relief

The final criterion for a reimbursement award is that the parents' claim must be supported
by equitable considerations. Equitable considera tions are relevant to fashioning relief under the
IDEA (Burlington, 471 U.S. at 374; M.C. v.  Voluntown, 226 F.3d 60, 68 [2d Cir. 2000]; see___
Carter, 510 U.S. at 16 ["Courts fashioning discretionary equitable relief under IDEA m  ust
consider all relevant factors, including the appropriate and reasonable level of reimbursem ent
that should be required. Total reimbursement will not be appropriate if the court determines that
the cost of the private education was unreasonable" ]). With respect to equitab le considerations,
the IDEA also provides that reim bursement may be reduced or denied when parents fail to raise
the appropriateness of an IEP in a timely manner, fail to make their child available for evaluation
by the district, or upon a finding of unreasonableness with respect to the actions taken by the
parents (20 U.S.C. § 1412[a][10][C][iii]).

The IDEA allows that reimbursement may be reduced or denied if parents do not provide
notice, either at the most recent CSE meeting prior to removing the student from public school or
by written notice ten business days before such removal, "that they were rejecting the placement
proposed by the public agency to  provide a [FAPE] to their child, including stating their
concerns and their intent to enroll their child in a private school at public expense" (20 U.S.C.

§ 1412[a][10][C][111][I]; see 34 CFR 300.148[d][1]). This statuto ry provision "servesth e
important purpose of giving the school system an opportunity, before the child is rem oved, to
assemble a team, evaluate the child, devise an appropriate plan, and determine whether a [FAPE]
can be provided in the public schools" (Gr eenland Sch. Dist. v. Amy N., 358 F.3d 150, 160 [1st
Cir. 2004]). Although a reduction in reim bursement is disc retionary, courts have upheld the
denial of reim bursement in cas es where it was s hown that parents f ailed to com ply with this
statutory provision (Greenland, 358 F.3d at 160; Ms. M. v. Por tland Sch. Comm., 360 F.3d 267
[1st Cir. 2004]; Berger v. Medina City Sch. Dist., 348 F.3d 513, 523-24 [6th Cir. 2003]; Rafferty
v. Cranston Public Sch. Comm., 315 F.3d 21, 27 [1st Cir. 2002]); see Frank G. v. B d. of Educ.,
459 F.3d 356, 376 [2d Cir. 2006]; Voluntown, 226 F.3d at 68).

Under the circum stances presented herein, I agree with th e IHO that th e hearing record
supports a conclusion that the parents m ade only m inimal attempts to provide th e district with
information relevant to its obligation to develop an IEP for the student. The THO opined that it



was improper for the parents to subm it a bare request for an IEP to be developed and then "wait
it out" until after they believed the district' s time to conduct evaluations had expired before
contacting the district to notify it of their intention to unilaterally place the student at McCarton
and seek public funding therefor (IHO Decision atp. 21). Ido  not disagree with the IHO' s
conclusion that this constituted a form of "parental gam esmanship" (id.); however, the district's
obligation to provide an appropriate program for all students with disabilities within its borders is
not conditioned on full parental cooperation. Ith erefore depart from the IHO's conclusion that
the parents' actions in this m atter warranted a com plete denial of reimbursem ent and apply a
reduction to the relief awarded for the reasons set forth below.

Initially, the parents have explicitly limited their requested relief to "the McCarton tuition
for the time period between August 20, 2012 and November 30, 2012, as well as reimbursem ent
for [the student's] transportation costs" (Amended Pet. p. 20). It appears that because the parties
stipulated that the IHO did not have jurisdiction over even ts post-dating the f iling of the due
process complaint notice (Tr. pp. 39-40), counsel for the parents is not seeking reim bursement
for the student's tuition at McCart on subsequent to that tim e in this proceeding. P resumably, if
the parents wish to seek reim bursement for their tuition obligations for latter tim e periods, they
will initiate a separate proceeding by way of a timely filed due process complaint notice.’

Next, the IHO found that the pa rents failed to provide the di strict with tim ely notice of
their intention to hold the distri ct liable for th e costs of the st udent's unilateral placem ent (IHO
Decision at p. 21). T agree. The August 2012 lett  er the parents sent prior to m oving into the
district contains no indication that the parents would seek pub lic funding for the costs of a
unilateral placement (Parent Ex. C). However, [ am loath to find that th e parents were required
to provide the district with notice "that they were rejecting the placement proposed by the public
agency to provide a [FAPE] to their ch ild, including stating their concerns and the ir intent to
enroll their child in a private school at public expense" (20 U.S.C. § 1412[a][10][C][1ii][1]; see
34 CFR 300.148[d][1]) prior to the tim e the district convened a CSE meeting or proposed any
such placement. However, because the parents did not follow up with the district in any manner
between their August 2012 and October 2012 letters, and because State regulations provide a 60-
day period between a student' s referral for speci al education and the tim e an IEP m ust be
implemented, I find that it is reasonable under th e circumstances to exclude from the parents '
request for reimbursement the student's tuition for th e period of 60 days after the parents' initial
request for services (until mid-October 2012).

Furthermore, the hearing record reflects th at the parents initially signed an en rollment
contract for the student's attendance at McCarton for the 2012-13 school year sometime in April
or May 2012, indicatin g a tuition obligation of $125,000 (Tr. pp. 80, 94, 109). However, on
August 10, 2012, the parents signed another contra ct for the 2012-13 school year representing a
tuition obligation of $137,500 (Parent Ex. D). The hearing record is devoid of any explanation
for this ten percent rise in th e cost of tuition other than the  father's testim ony that McCarton
"raised the tuition " because of a financial shortfall sometime in June 20 12 (Tr. pp. 80, 109-10)
and there is no evidence of any additional benefit provided to the parents or the student under the

A sthequestionisno tbeforeme, I ex press no op inion asto wh ether an y su ch pr oceeding wou ld be
permissible under State regulations.



contract as consideration for this m odification. Although the IHO found that either a mount was
"arbitrary and unreasonable" (IH O Decision at pp. 21-22), the hearing record contains no
evidence of the tuition costs of other nonpublic schools in the ar ea providing sim ilar services.”
Accordingly, I award the parents tuition re imbursement for the period from mid-October 2012
through November 30, 2012 in the amount of $15,000.”

Finally, the parents provide no argument why the district should be required to fund the
costs of the student' s transportation to and from McCarton and a review of the hearing record
does not reflect a need for special education transportation. To the extent the district is otherwise
required to provide the student  with transportation to McCart on, this decision should not be
construed to hold otherwise (see Educ. Law § 3635).

VI. Conclusion

I have considered the parties' remaining contentions and find that I need not address them
in light of my determinations made herein.

THE APPEAL IS SUSTAINED TO THE EXTENT INDICATED.

IT IS ORDERE D that the IHO' s decision dated Ma y 1, 2013 is m odified, by reversing
so much as determ ined that the district did not have an obligation to offer the student a FAPE
prior to the filing of the due process complaint notice and that equitable considerations weighed
against any award of relief; and

IT IS FURTHER ORDERED that the d istrict shall reim burse the parents, within 60
days of the date of this order, for the cost s of the student' s tuition at McCarton for the 2012-13
school year in the amount of $15,000.

Dated: Albany, New York Vicholas _A. Stoinboch-Pratt

November 28, 2014 NICHOLAS A. STEINBOCK-PRATT
STATE REVIEW OFFICER

* Although the parents submit several affidavits annexed to their petition as add itional evidence regarding the
reasonableness of the costs of McCarton, absent some evidence in t he hearing rec ord th at there were other,
equally approp riate, nonpublic sch ools th at w ere less exp ensive, the IHO's find ing t hat th e t uition co sts at
McCarton were unreasonable cannot be sustained. Accordingly, I have not considered the additional evidence
proffered by the parents on appeal.

> I have re duced the amount of rei mbursement awar ded d ownward slightly from one a nd one-half times the
average monthly cost of t he student's M cCarton tuition to reflect that the parents did not provide the district
with the 10-day notice contemplated by statute (20 U.S.C. § 1412[a][10][C][1ii][I]; see 34 CFR 300.148[d][1]).






