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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed 
to offer an appropriate educati onal program to respondents'  (the parents') son and ordered it to 
reimburse the parents for their son' s tuition costs at the Rebecca School (Rebecca) for the 2012-
13 school year.  The parents cross-appeal from  the IHO's determ ination which found that the 
annual goals developed by the distri ct were appropriate.  The appeal  must be sustained in part.  
The cross-appeal must be dismissed. 
 
II. Overview—Administrative Procedures 
 
 When a student in New York is eligible for special education services, the IDEA calls for 
the creation of an individuali zed education program  (IEP), wh ich is deleg ated to a loc al 
Committee on Special Education (CSE) that includes,  but is not lim ited to, paren ts, teachers, a 
school psychologist, and a dist rict representative (Educ . Law § 4402; see 20 U.S.C. 
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§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 NYCRR 200.3, 200.4[d][2]).  If disputes 
occur between parents and school di stricts, incorporated among the procedural protections is the 
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due 
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[l]). 
 
 New York State has implemented a two-tiered system of administrative review to address 
disputed m atters between parents and school di stricts regarding "any m atter relating to the 
identification, evaluatio n or edu cational placem ent of a stu dent with  a disab ility, or a studen t 
suspected of having a disability, or the provision of a free appropr iate public education to such 
student" (8 NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2], 
300.507[a][1]).  First, after an opportunity to engage in a resolution process, the parties appear at 
an im partial hearing conducted at the local le vel before an IHO (Educ. Law § 4404[1][a]; 8 
NYCRR 200.5[j]).  An IHO typically conducts a trial-type h earing regarding the m atters in 
dispute in which the parties have the right to be accompanied and advised by counsel and certain 
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at 
the hearing  that has n ot been dis closed five business days before the hearing; and obtain a  
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[j][3][v], [vii], [xii]).  The IHO m ust render and transm it a final written 
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted 
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[j][5]).  
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO m ay grant 
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ]).  
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]). 
 
 A party aggrieved by the decisi on of an IHO may subsequently  appeal to a State Review 
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 
NYCRR 200.5[k]).  The appealing pa rty or parties m ust identify the findings, conclusions, and 
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO 
to grant (8 NYCRR 279.4).  The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8 NYCRR 279.5).  The SRO conducts an im partial review of the IHO' s 
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re 
that the pro cedures at the hearing were consis tent with the  requirem ents of due process; seek 
additional evidence if necessary ; and render an inde pendent decision based upon the hearing 
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]).  The SRO must ensure that a final decision 
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later 
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific  
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and  
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]). 
 
III. Facts and Procedural History 
 
 I was appointed to conduct this review on October 29, 2014.  The hearing record shows  
that the stud ent has attended Rebecca since the 2006-07 school year (T r. p 138).  On March 1, 
2012, the CSE m et to create the stud ent's IEP for  the 2012-13 school year (Dist. Ex. 3 at p. 13).  
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The CSE was com posed of a district school psyc hologist (who also signed in as the district 
representative), a d istrict special education teacher, a d istrict social worker, an add itional parent 
member, one of the student' s parents, and via telephone, the student' s then-current Rebecca 
teacher and  social worker (id. at p . 16).  The resultant March 2012 IEP shows t hat the CSE 
recommended that the s tudent be classified as a student with autism , that he be placed in a 12-
month 6:1+1 special class in a district speciali zed school, and that he receiv e the individu al 
related services of: tw ice weekly sp eech-language therapy in 45-minute sessions; twice weekly  
occupational therapy (OT) in 45- minute sessions; and twice weekly physical therapy (PT) in 45-
minute sessions (id. at pp. 9, 10, 15). 1  The CS E also reco mmended that th e s tudent receive 
group speech-language therapy and OT services one tim e per week, also for 45 m inute sessions 
(id. at p. 10).  The CSE also recommended that the stud ent particip ate the sam e in statewide 
assessments as general education students (id. at  p. 11).  T he March 2012 IEP also included a 
transition plan, with four designated related services/activities (id.).   
 
 By letter dated June 15, 2012, the parents notif ied the district of their rejection of the 
March 1, 2012 IEP and of their intent to unilaterally place the student at Rebecca for the 2012-13 
school year at public expense (Parent Ex. A; see Tr. pp-13. 12).2 
 
 A. Due Process Complaint Notice 
 
 In a due process com plaint notice dated December 24, 2012, the parents requested an 
impartial hearing, asserting procedural and subs tantive errors surrounding the student' s March 
2012 IEP (Parent Ex. B; see also Dist. Ex. 1). Specifically, the pa rents asserted that: (1) the 
March 2012 CSE recommended the 6:1+1 special class in a special sc hool placem ent on the 
continuum of educational services  based on the availability of th e district's programming at the 
assigned public school site, rather  than based on the student' s needs; (2) the CSE did not use 
necessary evaluations when developing the student' s present levels of perform ance; (3) based on 
the lack of necessary evaluations, the presen t levels of perfor mance, management needs, goals, 
and transition plan contained in the IEP were inappropriate for the student; (4) the recommended 
placement in a 6:1+1 special class in a district  special school was in appropriate; and (5) the 
assigned public school site was inappropriate (Parent Ex. B at pp. 2-4).  The parents also asserted 
that Rebecca was an appropria te unilateral placem ent for the student, and th ey reques ted 
reimbursement for the cost of tuition for the 2012-13 school year (id. at p. 5). 
 
 B. Impartial Hearing Officer Decision 
 
 An impartial hearing convened on March 12, 2013 and concluded on Arpil 26, 2013 after 
two days of proceedings (Tr. pp. 1-193).  In a decision dated May 13, 2013, the IHO determ ined 
that the district failed to offer the student a free appropriate public education (FA PE) for the  
                                                 
1  The student's eligibility for special education and related services as a student with autism is not in dispute in 
this proceeding (34 CFR 300.8 [c][1]; 8 NYCRR 200.1[zz][1]). 
 
2  The parents admit that at som e point in J une 2012, they received a fi nal notice of re commendation (FNR)  
from the district and shortly thereafter visited the assigned public school site (Tr. pp. 82-83); however, the FNR 
was not introduced at th e impartial hearing, and the parents are no w claiming, despite their testimony, that the 
district fai led t o prove t hat i t sent  t he F NR (A ns. ¶  4 ).  Regardless, proof of th e receipt of th e FNR is no t 
necessary for the rendering of a decision in this matter. 
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2012-13 school year, th at Rebecca was an appropria te unilateral placement for the student, th at 
equitable considerations weighed in favor of th e parents' request for tuition reim bursement, and 
that the parents had proven an inability to pay the tuition up front (IHO Decisi on at pp. 10-11).  
For relief, the IHO ordered the distr ict to reimburse the parents all m onies they had already paid 
towards the cost of tuition and to directly pay Rebecca the outstanding balance (id. at p. 10). 
 
 Initially, the IHO found that the annual goals contained in the March 2012 IEP were 
comprehensive and con sistent with  the inf ormation garnered from  the private psychological 
report and  from  the stu dent's teach ers at Re becca (IHO Decis ion at p . 10).  Next, th e IHO  
determined that the transition plan was a "major component" of the student's IEP but that: (1) the 
CSE did not discuss a transition plan; (b) the CSE did not create a transition plan for the student; 
(3) although the IEP contained goals related to the Rebecca transition plan, the IEP  failed to 
include a coordinated set of activities with a result oriented process; (4) the IEP did not provide 
for transition training or services, such as travel training, internsh ip opportunities, or preparation 
for a GED, despite the fact that the parents requ ested them and that the se services and train ing 
opportunities were part of the Rebe cca school repor t utilized in creatin g the IEP; and (5) the 
district representative's testimony that these services were available at the assigned public school 
site did not satisfy the district' s burden, as the services were not listed on the IEP (id.).  Finally, 
the IHO found that the district failed to dem onstrate that the student' s IEP could be properly 
implemented at the assigned public school site (id.). 
 
 With respect to the determ ination that Re becca was an appropriate unilateral placement, 
the IHO found that the student received benefit from the small class size, the support provided by 
the special education teacher, as well as the tr ansition facilitators (IHO Decision at p. 10).  The 
IHO also found that Rebecca p rovided the stud ent with OT, speech -language therapy, and PT,  
the support he needed f or the c ontinued developm ent of his soci al skills, travel training, and 
support at his internship site (id.). 
 
 With respect to equitable considerations, the IHO found that the pa rents cooperated with 
the CSE and expressed concerns regarding GED preparation and tr avel training f or the student 
(IHO Decision at p. 10).  The I HO also found that the parents ha d demonstrated an inability 
based on income to pay for the remainder of the tuition at Aaron (id.).  As such, the IHO ordered 
that the district directly pay the remaining tuition amount to Aaron (id.). 
 
IV. Appeal for State-Level Review 
 
 The district appeals, asserting that the IHO erred in her determinations that: (1) it failed to 
offer the student a FAPE based on the transition plan contained in the March 2012 IEP; (2) it 
failed to demonstrate that the as signed public school site could properly implement the student's 
IEP; (3) th at Rebecca was an appro priate unilateral placement; (4) that equitab le considerations 
weighed in favor of an award of tuition re imbursement; and (5) that the parents had 
demonstrated their inab ility to front the cos t of tuition, thus warrant ing an order that the dis trict 
directly pay for the student's tuition. 
 
 The parents cross-appeal the IHO' s determination that the annual goa ls contained in the 
March 2012 IEP were a ppropriate, and, although th ey do not cross-appeal the IHO's failure to 
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render findings on some issues, they do note that the IHO did not address their contentions that: 
the 6:1+1 special class placement on the continu um of educational services was m ade based on 
program availability and not the student' s needs; the CSE di d not have the necessary evaluative 
information it needed to develop the studen t's present levels of perform ance; the academ ic 
management needs contained in the IEP were inappropriate; and the recommended 6:1+1 special 
class in a sp ecial school placement on the continuu m of educational services was inappropriate.  
For the first time, the parents raise the issue that the district did not prove th at it sent a n FNR to 
them. 
 
 In its answe r to the cros s-appeal, the distri ct asserts that th e i ssue of the FNR wa s not 
raised below and, regardless, it  was undisputed that the parent s received the FN R, visited the 
assigned public school site, and rejected both the IEP and the as signed school prior to the date 
that the s tudent was scheduled to start receiv ing services.  Furtherm ore, the district argues that 
the lack of an FNR does not constitute a denial of FAPE.  The district also asserts that the annual 
goals were developed based on a psychoeducational evaluation an d input from  the student' s 
Rebecca teachers and Rebecca staff. 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
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provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as  th e 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
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046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 
VI. Discussion 
 
 A. March 2012 CSE 
 
  1. Parental Participation and Predetermination 
 
 The parents assert, without pointing to any evidence in the hearing reco rd, that the CSE 
made its recommendation for a placement on the continuum of a 6:1+1 special class in a special 
school based on the services available at distri ct schools rather than the student' s needs.  
Placement decis ions must be based on a student' s unique needs as reflected in th e IEP, rather 
than bas ed on the ex isting availab ility of serv ices in  the district (34 CFR 300.116[b][2];  8 
NYCRR 200.6[a][2]; se e T.M. v. Cornwall Cent . Sch. Dist., 752 F.3d 145, 163 [2d Cir. 2014] 
[finding that the IDEA's LRE requirem ent is no t lim ited, in the extended school year (ESY) 
context, by what program s the sc hool district already offers, but  rather must be based on the  
student's needs]; Adams v. State, 195 F.3d 1141 , 1151 [9th Cir. 1999]; Reusch v. Fountain, 872 
F. Supp. 1421, 1425-26 [D. Md. 1994]; Place ments, 71 Fed. Reg. 46588 [Aug. 14, 2006] 
["Although the Act does not require that each school building in [a district] be able to provide all 
the special education and related services for all types and severities of disabilities[, i]n all cases, 
placement decis ions must be indiv idually determined on the basis of each child' s abilities an d 
needs and each child's IEP, and not solely on factor s such as . . . availability of special education 
and re lated serv ices, c onfiguration of  the ser vice d elivery system , a vailability o f space, o r 
administrative convenience"]; see Letter to Clarke, 48 IDELR 77 [OSE P 2007] [stating that 
service de livery de terminations m ust be m ade by the CSE  "based on a child' s individual and 
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unique needs, and cannot be m ade as a m atter of  general policy by adm inistrators, teachers or 
others apart from the IEP Team process"]).  However, after reviewing the hearing record, there is 
no evidence to support such a contention and I find that the parents' argument is without merit. 
 
  2. Sufficiency of Evaluative Information 
 
 With respect to the p arties' contentions regarding the su fficiency of the evalu ative 
information that was before the March 2012 CSE,  a  district m ust conduct an evaluation of a 
student where the educational or related services needs of a student warrant a reevaluation or if 
the stud ent's paren t or teach er requests a reevaluation (34 CFR 300.303[a][2];  8 NYCRR 
200.4[b][4]); however, a district need not conduct a reevaluation more frequently than once per  
year unless the parent and the d istrict otherwise agree and at  least once every three years unless 
the district and the p arent agree in writing  tha t such a reev aluation is u nnecessary (8 NYCRR 
200.4[b][4]; see 34 CFR 300.303[b][1]-[2 ]).  A CSE m ay direct that  additional evaluations or 
assessments be conducted in order to appropriately  assess the student in a ll areas related to the 
suspected disabilities (8 NYCRR 200.4[b][3]).  Any evaluation of a student with a disability 
must use a variety of assessment tools and st rategies to gather relevant functional, 
developmental, and academ ic information about the student, including information provided by 
the parent, that may assist in determining, among other things the content of the student's IEP (20 
U.S.C. § 1414[b][2][A]; 34 CFR 300.304[b][1][ii] ; see Letter to Clarke, 48 IDELR 77 [OSEP 
2007]).  In particular, a district  must rely on technically sound instrum ents that m ay assess the 
relative contribution of cognitive and behavioral factors, in addition to physical or developmental 
factors (20 U.S.C. § 1414[b][2][C]; 34 CFR 300.304[b][3]; 8 NYCRR 200.4[b][6][x]).  A district 
must ensure that a student is appropriately assessed in all areas related to the suspected disability, 
including, where appropriate, so cial and em otional status ( 20 U.S.C. § 1414[b][3][B]; 34 CFR  
300.304[c][4]; 8 NYCRR 200.4 [b][6][vii]).  An evaluation of a student m ust be sufficiently 
comprehensive to  iden tify all of  th e stud ent's special edu cation and  related serv ices needs,  
whether or not commonly linked to the disabili ty category in which the student has been 
classified (34 CFR 300.304[c][6];  8 NYCRR 200.4[b][6][i x]; see Application of the Dep' t of  
Educ., Appeal No. 07-018). 
 
 A CSE is not required to use its ow n evaluations in the preparation of an IEP and in the 
recommendation of an appropriate program  for a student and is not precluded from  relying upon 
privately obtained evaluative information in lieu of conducting its own evaluation (M.H. v. New 
York City Dept. of Educ., 2011 WL 609880, at *9 [S.D.N.Y. Feb. 16, 2011]; Mackey v. Board 
of Educ., 373 F. Supp. 2d 292, 299 [S.D.N.Y. 2005]).  In addition, as part of a CSE's review of a 
student, a CSE must consider any p rivate evaluation report submitted to it by  a parent provided 
the private evaluation m eets th e school district' s criteria  (34 CFR 300.502[c][1]; 8 NYCRR 
200.5[g][1][vi][a]).  Although a CSE is required to consider reports from  privately retained 
experts, it is not required to  follow their recommendations (see,  e.g., G.W . v. Rye City Sch. 
Dist., 2013 WL 1286154, at *19 [S.D.N.Y. Mar. 29, 2013]; C.H. v. Goshen Cent. Sch. Dist., 
2013 WL 1285387, at *15; T.B. v. Haverstraw-St ony Point Cent. Sch. Dist., 933 F. Supp. 2d 
554, 571 [S.D.N.Y. 2013]; W atson v. Kingston City Sch. Dist., 325 F. Supp. 2d 141, 145 
[N.D.N.Y. 2004]; see also Pascoe v. W ashingtonville Cent. Sch. Dist., 1998 WL 684583 at *6 
[S.D.N.Y. Sept. 29, 1998]; Tucker, 873 F.2d at 567). 
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 In th is case, the March 2012 C SE had before it a Decem ber 2011 Rebecca 
interdisciplinary report, an October 2010 privately obtained psychoeducational evaluation report, 
and the input from  the student's special education teacher and social worker at Rebecca (Tr. pp. 
29-30; Dist. Ex. 3 at p. 16).  The private psychoeducationa l evaluation report, conducted 
approximately one-and-a-half years prior to the March 2012 CSE m eeting, reveals that the 
student demonstrated delays in cognitiv e, speech-language, social/emotional, and adaptive 
functioning (Dist. Ex. 6 at p. 7).  The evaluatio n shows: that th e student had a borderline full 
scale IQ score of 74; that the st udent's reading level was determ ined to be at the 4.0 grade level 
(low averag e), while his m athematical sk ill lev el was de termined to be at the 9.7  grade leve l 
(average); that his written language skills were determined to be at the 9.0 grade level (average); 
and that his ability to write and spell orally pr esented material was at the 4.8 grade level (upper 
end borderline) (id. at pp. 2-3, 5, 6).  The  r eport al so s hows t hat the student had deficits in 
organization, distractibility, ad aptive functioning, m emory processing, visual-spatial processing, 
and verbal reasoning (id. at pp. 4-6). 
 
 A review of the Rebecca progr ess r eport shows that with r egard to r eading skills,  the 
student was able to read non-fiction articles and short newspaper articles (Dist. Ex. 5 at p. 2).  
The student was assessed in October 2011 using th e Test of Word Readi ng Efficiency, Second 
Edition (TOWRE-2),3 and received tim ed/untimed raw scor es of 43/95 and 26/56 in sight word 
and phoneme recognition portions (i d. at pp. 2-3).  W ith respect to m athematics, the student 
struggled with word problem s, especially m ulti-step word problem s (this also was borne out in  
science); however, math remained a rela tive strength for the student as dem onstrated by his use  
of GED preparation study, short time estimation, and participation in cooking activities and math 
games (id. at p. 3).  A review of the student' s progress and levels of achievement are in line with 
the results of the private psychoeducational evaluation (compare Dist. Ex. 6, with Dist. Ex. 5). 
 
 In conclusion, the hearing record refl ects that the March 2012 CSE considered 
information derived from  a com prehensive pr ivate psychoeducational evaluation report and a 
detailed progress report which described th e student's needs in cognition, atten tion, academics, 
language, social skills, motor ski lls, and sensory regulation (see Dist . Exs. 5; 6).  I find that the 
March 2012 CSE considered suffici ent evaluative inform ation and note that a district m ay rely 
on inform ation obtained from  the student' s priv ate school personnel, including sufficiently 
comprehensive progress reports, in form ulating th e IEP (see D.B. v. New York City Dep't of 
Educ., 966 F. Supp. 2d 315, 329-31 [S.D.N.Y. 2013]; G.W., 2013 WL 1286154, at *23; S.F. v. 
New York City Dep' t of Educ., 2011 W L 5419847, at *10 [S.D.N.Y. Nov. 9, 2011]).  While the 
district CSE could have perform ed other evaluations of the st udent in preparation for the March 
2012 CSE m eeting (e.g., a classroom  observation), th e hearing record dem onstrates that the 
combination of the parents' input, Rebecca staff input, private psychoeducational evaluation, and  
the Rebecca progress report provided the CS E w ith ade quate inf ormation with which to  
formulate an appropriate IEP (34 CFR 300.304[c][6]; 8 NYCRR 200.4[b][6][ix]). 
 
 
 
 
                                                 
3  Th e TOW RE-2 is u sed to assess a stu dent's ab ility to p ronounce si ght wo rds (sigh t word  effici ency) and  
phonemes (phonemic decoding efficiency). 
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 B. March 2012 IEP 
 
  1. Present Levels of Performance 
 
 The parents assert that the IHO did not address their origin al contention as found in the 
due process complaint notice that the March 2012 IEP failed to list appropriate present levels of 
performance for the stu dent or iden tify appropriate academic management needs.  Am ong the  
other elem ents of an IEP is a statem ent of a student' s academ ic achievem ent and functional 
performance and how the student' s disability affects his or her progress in relation to the general 
education curriculum  (20 U.S.C. § 1414[d][1][A][i][I]; 34 CFR 300.320[a][1]; 8 NYC RR 
200.4[d][2][i]; see 8 NYCRR 200.1[ww][3][i]) .  In developing the recomm endations for a 
student's IE P, the CSE m ust consider the results of the in itial or m ost recent evaluation; the 
student's strengths; the concerns of the parents for enhancing the education of their child; the 
academic, developm ental and functional needs of the student, includ ing, as appro priate, the 
student's performance on any general State or di strict-wide assessments as well as any special 
factors as set forth in federal and State regulations (34 CFR 300.324[a]; 8 NYCRR 200.4[d][2]).  
 
 A review of the hearing record shows that  present levels of pe rformance found in the 
March 2012 IEP are in line with the evaluative m aterial that the CSE utilized.  For exam ple, the 
IEP lists the student' s overall reading and m ath functioning levels at fifth and eighth grades 
respectively; the IEP lis ts the s tandardized TO WRE-2 scores; the IEP also notes the student' s 
strengths and weaknesses in cognition, reading comprehension, social/em otional developm ent, 
and physical developm ent—all which were taken nearly verbatim  from the Rebecca progress 
report and the private psychoeduc ational evaluation (com pare Di st. Ex. 3 at pp. 1-2, 13, with 
Dist. Exs. 5; 6; see also Tr. pp. 170-73).  Finally , I note th at the student's teacher from Rebecca  
also participated in the developm ent of the student' s present levels of perform ance (see, e.g., Tr. 
pp. 29, 151-53, 170-73).  Based on the aforem entioned, the hearing record supports the 
conclusion that the present levels of performance found on the March 2012 IEP are appropriate. 
 
 As to academ ic m anagement needs for the student, the h earing reco rd shows that the 
management needs found in the March 2012 IEP are in line with the Rebecca progress report and 
the private psychoeducational evaluation, refl ecting the student' s reading com prehension, 
impulsivity, and d istractibility, and their  ef fect on the  student's ability to solve word problems  
and multi-step problems (compare Dist. Ex. 3 at p. 1, with Dist. Ex. 5 at p. 3; 6 a t p. 7).  Th e 
March 2012 IEP also shows that the student doe s not respond well when a peer becom es upset, 
as dem onstrated by asking the peer too m any que stions or invading the peer's personal space  
(compare Dist. Ex. 3 at p. 1, with Dist. Ex. 5 at pp. 1-2).  W ith respect to the student’s 
social/emotional needs, the March 2012 IEP shows that the student has di fficulty seeing other’s 
perspectives, which prevents the student from developing deeper rela tionships, and he wil l 
change the subject of a line of  questions he has initiated if  the person responding does not 
respond as the student had expected (D ist. E x. 3 at pp. 6-8).  T o address the student' s 
social/emotional needs, the CSE recomm ended c ounseling, and utilized the goals that were 
created by Rebecca staff (id. at p. 1).  
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  3. Goals 
 
 In her decision, the IH O determined that  the goals found in the March 2012 IEP were 
appropriate.  I agree.  An IEP m ust includ e a written s tatement of measurab le annual goals,  
including academic and functional goals designed to meet the student's needs that result from the 
student's disability to enable the student to be involved in and m ake progress in the general 
education curriculum; and meet each of the s tudent's other educational needs that result from the 
student's dis ability (s ee 20 U.S.C. § 1414[d][1][A][i][II]; 34 CFR 300.320[a][2][i]; 8 NYCRR 
200.4[d][2][iii]).  Each  annual go al shall inclu de the evalu ative cr iteria, evaluatio n procedu res 
and schedules to be used to m easure progress toward m eeting the annual goal du ring the period 
beginning with placem ent and ending with the next scheduled review by the comm ittee (8 
NYCRR 200.4[d][2][iii][b]; see 20 U.S.C. § 1414[d][1][A][i][III]; 34 CFR 300.320[a][3]).  
 
 The documentary ev idence shows that the 22 annual goals created by the March 2012 
CSE were taken directly from  the goals created  by Rebecca staff, as written in the progres s 
report given to the CSE by the parents (com pare Dist. Ex. 3 at pp. 3-8, with Dist. Ex. 5 at pp. 3-
10).  A review of the goals shows that none of th em are vague, while all of the m are measurable 
and provide evaluative criteria (e.g., 3 out of 4 tria ls; 8 out of 10 ti mes; 4 out of 5 opportunities, 
80% accuracy), that the goals inclu de evaluative procedures (e.g., teacher observations, teach er 
made m aterial, and verbal exp lanations), and that schedules are included to  deter mine if  the 
student was making progress toward goal com pletion (Dist. Ex. 3 at pp. 3- 8).  Therefore, I find 
the parents' assertions as to the adequacy of the goals to be without merit. 
 
  4. Transition Plan 
 
 As explained herein, the IHO erred in fi nding that the district  did not develop an 
appropriate transition plan for th e student.  Under the IDEA, to the exte nt appropriate for each 
individual student, an IE P must focus on providing instruction a nd experiences that enable the  
student to prepare for later post-school activities, includi ng postsecondary education, 
employment, and independent living (20 U.S. C. § 1401[34]; see Educ. Law § 4401[9]; 34 CFR 
300.43; 8 NYCRR 200.1[fff]).  Acc ordingly, pursuant  to federal law and State regulations, an 
IEP for a student who is at least 16 years of  age (15 under State regu lations), or younger if 
determined appropriate by the CSE, m ust include  appropriate m easurable postsecondary goals 
based upon age appropriate transi tion assessm ents related to trai ning, education, employm ent, 
and, if app ropriate, in dependent living sk ills (20 U.S.C. § 1414[d][1][A][i][VIII]; 34 CFR 
300.320[b]; 8 NYCRR 200.4[d][2][ix][b]).4 
 
 An IEP m ust also includ e the transition serv ices needed to as sist the stud ent in reaching  
those go als (20 U.S.C. § 1414[d][1][A][i][VIII] ; 34 CFR 300.320[b]).  In this  regard, S tate 
regulations require that an IEP include a statement of a student's needs as they relate to transition 
from school to post-sch ool activ ities (8 NYCRR  200.4[d][2][ix][a]), a s well as th e trans ition 
service needs of the student that focuses on the st udent's course of study, such as participation in 

                                                 
4 State regulations als o require that "students age 1 2 and those referred to special education for the fi rst time 
who are age 12 and over, shall recei ve an assessment that includes a re view of school records and teacher 
assessments, an d parent an d stu dent in terviews t o d etermine v ocational sk ills, ap titudes and  in terests" (8 
NYCRR 200.4[b][6][viii]). 
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advanced placement courses or a vocation al education program (8 NYCRR 200.4[d][2][ix][c]).  
The regulations also require that the student' s IEP includ e needed ac tivities to f acilitate th e 
student's movement from school to post-school ac tivities, including instruction, related services, 
community experiences,  the develo pment of em ployment and other post-school adult living 
objectives and, when appropriate, acquisition o f daily liv ing skills and  a functional vocational 
evaluation (8 NYCRR 200.4[d][2][ix][d]), as well as a statement of responsibilities of the school 
district (or participa ting agencies ) for the prov ision of  ser vices and a ctivities tha t "prom ote 
movement" from school to post-school (8 NYCRR 200.4[d][2][ix][e]). 
 
 Furthermore, transition services m ust be "based on the individual child' s needs, taking 
into account the child' s strengt hs, preferences, and interests"  and m ust include "instruction, 
related services, community experiences, the de velopment of employment and other post-school 
adult liv ing objectives,  and, when appropriate, acquis ition of daily  liv ing skills an d functional 
vocational evaluation" (20 U.S.C. § 1401[ 34][B]-[C]; 34 CFR 300.43[a][2];  8 NYCRR  
200.1[fff]). 
 
 In this case, the IHO determined that the di strict denied the student  a FAPE based solely 
on the transition plan incorporat ed in the March 2012 IEP (IHO Decision at p. 10).  In doing so, 
the IHO noted that the IEP failed to provide for travel training, an internship opportunity, or 
GED preparation (IHO Decision at p. 9).  While the hearing record shows that the IHO correctly 
determined that the transition plan was inadequate, such a flaw by itself does not necessarily rise 
to the level of a denial of a FAPE (see A.D. v. New York City Dep't of Educ., 2013 WL 1155570 
[S.D.N.Y. Mar. 19, 2013]; M. H., 685 F.3d at 245 [stating that re lief is only warranted when the  
alleged pro cedural inad equacies "(I) im peded the child' s rig ht to a [FAPE]; (II) significantly 
impeded that parents'  opportunity to particip ate in the decision m aking process regarding the 
provision of [a FAPE] t o the parents'  child; or (III) caused a depriva tion of education benefits " 
(internal citation m arks omitted)]).  W hile I a dopt the IHO' s reasoning and conclu sion that th e 
transition plan was inadequate, I do not find, however, that the inadequacy of the plan rises to the 
level of a denial of FAPE (id.).  T he hearing r ecord shows  that the pare nts we re a fforded an 
opportunity to participat e in the creation of the transition plan, including having the student' s 
teachers provide input to the CSE (see Tr. pp. 38, 40, 72-73).  W hile the CSE did not adopt th e 
Rebecca transition plan and included a som ewhat vague and nonspecific plan instead, I find that 
this does not rise to the level of a denial of a FAPE.. 
 
  5. 6:1+1 Special Class in a Specialized School Placement 
 
 With respect to the parties'  contentions revolving around the appropriateness of a 6:1+1 
special clas s placem ent in a specialized sc hool recomm ended by the March 2012 CSE, the 
hearing record does not support a finding that this  placement was appropriate.  State regulation s 
provide that a 6:1+1  special class p lacement is designed for students "whose management needs 
are determined to be highly intensive, and requiring a high degree of individualized attention and 
intervention" (8 NYCRR 200.6[h][4][ii][a]).  A revi ew of the evidence in  the hearing record 
shows that this student' s m anagement needs, as outlined in the Marc h 2012 IEP, are neither 
highly intensive, nor do they require the degree of  individualized attention and intervention that 
are envisioned for students who do need a 6:1+1 special class placement.  For example, while the 
student had  academ ic delays, as d emonstrated by his age equivalent levels in math, read ing 
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comprehension, writing,  and spellin g, the student: (a) was able to read  non-fiction  articles, as  
well as newspapers, and  answer questions conce rning what was read; ( b) was utilizing GED 
study material to strengthen his m ath skills; and (c) could com pare past e xperiences in order to 
estimate the time an activity should take (Dist. Ex. 3 at p. 1; see Dist. Exs. 5 at p. 2-4; 6 at pp. 2, 
5-6).  The evidence in the hearing record also shows that the student's social/emotional needs and 
deficits were not such that they inte rfered with his or other students' ability to acc ess education, 
and he did not require a behavioral intervention plan (BIP) (8 NYCRR 200.22; see Dist. Exs. 3;  
5; 6).  The student becam e easily distracted and had difficulty estab lishing friendships and 
grasping social cues; however, the student had shown improvem ent in his self -regulation, 
independence, and in his ability to communicate with s taff as to what was upsetting  him (Dist. 
Exs. 5 at p. 1; 6 at p. 5).  Furthermore, a nd most telling, the March 2012 CSE notes that the  
student's needs would have been m et by: adult assistance when interacting with peers and adults 
in an appropria te manner; increasing the studen t's ability to  communicate in a logic al flow; and 
scaffolding in order to respond to nonverbal cues  and body language that is  used by others to 
indicate how they feel (Dist. Ex. 3 at p. 2).  Accordingly, I find th at the evidence in  the hearing 
record does not support a finding that the student’ s deficits and needs are so intensive as to 
require a 6:1+1 special class placement in a specialized school (see 8 NYCRR 200.22). 
 
 C. Assigned Public School Site 
 
 With respect to the pare nts' claims relating to th e assigned p ublic school site, which the 
IHO did not address in any detail and which the parties continue to argue on appeal, in this 
instance, similar to the reasons  set forth in o ther decisions issued by the Office of State Rev iew 
(e.g., Application of the Dep' t of Educ., Appeal No. 14-025; Applic ation of the Dep' t of Educ., 
Appeal No. 12-090; Application of  a Student with a Disability, Appeal No. 13-237), the parents'  
assertions are without merit.  The parents'  claims regarding the class size at the assigned public 
school site and the functional groupi ng of the students in the pr oposed classroom (see Parent Ex. 
A at p. 4), t urn on how the May 2013 IEP woul d or would not have been implemented and, as it 
is undisputed that the student did not attend the di strict's assigned public school site (see Parent 
Ex. B), the parents cannot prevail on such specul ative claims (R.E., 694 F.3d at 186-88; see F.L. 
v. New York City Dep' t of Educ., 553 Fed. App' x 2, 9, 2014 W L 53264 [2d Cir. Jan. 8, 2014];  
K.L. v. New York City Dep' t of Educ., 530 Fed. App'x 81, 87, 2013 WL 3814669 [2d Cir. July 
24, 2013]; P.K. v. New York City Dep' t of Educ., 526 Fed. App' x 135, 141, 2013 WL 215858 7 
[2d Cir. May 21, 2013]; see also C.F. v. New York  City Dep't of Educ., 746 F.3d 68, 79 [2d Cir. 
Mar. 4, 2014]; C.L.K. v. Arlington Sch. Dist ., 2013 W L 6818376, at *13 [S.D.N.Y. Dec. 23, 
2013]; R.C. v. Byram Hills Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012]).  
 
 D. Unilateral Placement and Equitable Considerations 
 
 A review of the eviden ce in the hearing r ecord shows that the IHO correctly determined 
that for the 2012-13 school year, Rebecca was an appropriate unilateral placement for the student 
and tha t eq uitable cons iderations favored the parents'  reques t f or tuition re imbursement (IHO 
Decision at p. 10).  Although the IHO did not provide a lengthy analysis, her ultimate conclusion 
is correct.  The IHO noted that the student requires supports from additional adults—in this case 
a special education teacher and transition facilitators—who assist the student in transitions, study 
preparation, travel training, and individualized support at his intern ship site (id.).  Rebecca also  
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provides the student with the related services of PT, OT, and speech-language therapy, as well as 
support for social skills development (id.).  With respect to equitable considerations, a review of 
the eviden ce in the hearing record  dem onstrates that th e IHO correctly dete rmined that th e 
parents coo perated with the CSE, actively part icipated in the IEP developm ent, expressed 
concerns regarding the am ount of  s upport the student would receiv e, and that the parents had 
shown their inability to "front" the costs at Rebecca (id.). 
 
VII. Conclusion 
 
 Based on the foregoing, I agree with the IHO that ultimately the district failed to offer the 
student a FAPE for the 2012-13 school year; however,  I disagree with her rationale as to why.  
Therefore, I find that the IHO' s determination that the dis trict failed to offer the student a FAPE 
based solely on an inappropriate transition plan is  hereby annulled.  Further, I f ind that the IHO 
correctly determ ined that Rebecca was an a ppropriate unilateral p lacement, that equitable  
considerations f avored the par ents' r equest for tuition re imbursement, and tha t the parents  had  
demonstrated an inability to "front" the cost of tuition at Rebecca. 
 
 THE APPEAL IS SUSTAINED TO THE EXTENT INDICATED. 
 
 THE CROSS-APPEAL IS DISMISSED. 
 
 IT IS ORDERED  that that portion of the IHO' s decision dated May 13, 2013 which 
found a denial of FAPE based solely on the lack  of an appropriate transition plan is hereby 
annulled. 
 
 IT IS FURTHER ORDERED  that the d istrict sh all pa y directly to REBECCA the 
student's tuition costs for the 2012-13 school year, to the ex tent that such tuition cos ts have not 
already been paid by the parents; and 
 
 IT IS FURTHER ORDERED that, to the extent that the parents have paid any portion 
of the student' s tuition costs at REBECCA fo r the 2012-13 school year , the district shall 
reimburse the parents for such costs upon the submission of proof of payment to the district. 
 
 
 
 
Dated:  Albany, New York _________________________ 
  November 25, 2014 ALAN FITZPATRICK 
     STATE REVIEW OFFICER 




