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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400–1482) and Article 89 of the New York  State Educatio n Law.  Pet itioners (the 
parents) appeal from  a decision of an im partial hearing officer (IHO) that determ ined that th e 
educational program  res pondent's (the dis trict's) Committee on Special Education (CSE) had 
recommended for their son for the 2012–13 school ye ar was appropriate.  The district cross-
appeals from that portion of the IHO' s decisi on that found that there were no equitable 
considerations that would have precluded tuition reimbursement had the district failed to offer  
the student an appropriate educ ational program.  The appeal m ust be dism issed.  The cross-
appeal must be dismissed.  
 
II. Overview—Administrative Procedures 
 
 A party aggrieved by the decision of an IHO may appeal to a State Review Officer (SRO) 
(Educ. Law § 4404[2]; see 20 U.S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 NYCRR 200.5[k]).  
The appealing party or parties m ust identify the findings, conclusions, and orders of the IHO 
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with which they disagree and indicate the relief that they would like the SRO to grant (8 NYCRR 
279.4).  The opposing party is entitled to respond to an appeal or cross-appeal in an answer ( 8 
NYCRR 279.5).  The S RO conducts an impartial review of the IHO's findings, conclusions, and 
decision and is required  to exam ine the en tire hearing record; ensu re that the procedures at the 
hearing wer e consis tent with th e r equirements of due process; seek additional evidence if 
necessary; and render an independent deci sion based upon the hearing record (34 CFR 
300.514[b][2]; 8 NYCRR 279.12[a]).  The SRO m ust ensure that a final decision is reached in 
the review and that a co py of the decision is m ailed to each of the parties not later than 30 days 
after the receipt of a request for a review, excep t that a party m ay seek a specific extension of 
time of the 30-day tim eline, which the SRO may grant in  accordan ce w ith State and federal 
regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).1 
 
III. Facts and Procedural History 
 
 On October 29, 2014, the undersigned was designated  to conduct the review of this case.  
The parties' familiarity with the extensive f actual and proce dural history of the case, the IHO' s 
decision, and the specification of issues for review on appeal is presumed and will not be recited  
here in detail. 2  The student in this case has received diagnoses of at tention deficit hyperactivity 
disorder (ADHD) and pervasive developm ental disorder—not otherwise specified (PDD-NOS)  
(Dist. Ex. 8).  The student presents with signi ficant expressive and pragm atic language delays 
(see Dist. Ex. 8; Parent Ex. Q; W; see also Tr. pp. 240, 274, 299).   
 
 On May 7, 2012, the CSE conve ned to conduct the student' s annual review  and to 
develop an IEP for the 2012–13 school year (Dist. Ex. 3 at p. 9; see also Dist. Ex. 2).  The CSE 
found the student eligible for spec ial education and services as a student with autism  for the 
2012–13 school year (Dist.  Ex. 3 at p. 1). 3  T he CSE recomm ended a 12-m onth school-year 
program consisting of a placem ent in a 6:1+1 special  class in a specialized school (id. at p. 6).  
The CSE al so recomm ended that the student r eceive related serv ices consisting of speech-
language therapy, physical therapy, occupational therapy, and counseling (id.).   
 
 By final notice of recommendation (FNR) da ted June 14, 2012, the district summ arized 
the special education and related services recommended in the June 2012 IEP and identified the 
particular public school site to which the di strict assigned the stude nt to attend for the 2012–13 
school year (Dist. Ex.10).   
                                                 
1 The a dministrative p rocedures ap plicable t o t he re view o f disputes bet ween parents an d sc hool di stricts 
regarding a ny matter relating to the identification, ev aluation or e ducational placem ent of a student  with a 
disability, or a student suspected of having a disability, or the provision of a free appropriate public education to 
such student are well established and described in broader detail in previous decisions issued by the Office of 
State Review (e.g., Application of the Dep't of Educ., 12-228; Application of the Dep't of Educ., Appeal No. 12-
087; Application of a Student with a Disability, Appeal No. 12-165; Application of the Dep 't of Educ., Appeal 
No. 09-092).   
 
2 Any additional facts necessary to the disposition of the parties' arguments will be set forth below as necessary 
to resolve of the issues presented in this appeal.   
 
3 The student's eligibility for special education program and related services as a stu dent with autism is not in 
dispute in this appeal (Tr. p. 11; see 34 CFR 300.8[c][1]; 8 NYCRR 200.1[zz][1]).   
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 On June 26, 2012, the CSE reconvened, at the pare nts' request, to include in the student' s 
IEP the CSE' s recommendation th at the studen t was eligib le to rec eive specia l ed ucation an d 
related services on an extended school year ba sis (July and August 2012) (see Dist. Ex. 2 at pp. 
7-8; see also Tr. pp. 208–11, 239, 255–56).4  Specifically, the CSE amended the IEP to reflect its 
recommendation that the student attend, at pub lic expense, a State-approved nonpublic summ er 
camp program during July and August 2012 (Dist. Ex. 2 at p. 8; see also Dist. Ex. 4 at pp. 1–3).5   
 
 By letter dated August 22, 2013, the parents no tified the district of  their intention to 
unilaterally place the student at  the Jewish Center for Specia l Education (JCSE) for the 2012–13 
school year, to seek reimbursem ent for the costs of the student' s tuition from the district, and to 
seek the provision of transportation services fo r the student (see Parent Ex. L at pp. 1–2).  In 
their letter, the parent s rejected as inappropriate the Ju ne 2012 IEP, noting several of their 
concerns with the proposed IEP, including the IE P's present levels of performance, annual goals, 
lack of parent counselin g and training, and tran sition services (id.).  The parents also indicated  
that the public school to which th e student was assigned was inappr opriate to meet the student's 
needs (id. at p. 1).6   
 
 On August 29, 2012, the parents executed an en rollment contract with the JCSE for the 
student's attendance during the 2012–13 school year  beginning in Septem ber 2012 (see Parent 
Ex. O at pp. 1–2). 7  The parents also executed an addendum  to the enrollm ent contract for the 
cost of the m andated related services, which we re not included in the cost of the tuition for the 
2012–13 school year (id. at p. 3).   
 
 A. Due Process Complaint Notice 
 
 By amended due process com plaint notice dated October 19, 2012, the parents alleged 
that the district failed to offer the student a free appropriate public education (FA PE) for the  
2012–13 school year (see Parent Ex. C at pp. 1–3). 8  With regard to the development of the June 
2012 IEP and the substance of the IEP, the parents alleged that the evaluati ons that the district 
used to develop the stu dent's IEP were insufficien t; that the present levels of perfor mance and 
management needs sections in the IEP were inadequate; that the IEP' s annual goals and short-
term objectives were inappropriate for the student; that the district failed to develop an adequate 

                                                 
4 Relative to the 2012–13 school year, the June 26, 2012, IEP is the operative and challenged IEP in this matter 
(Dist. Ex. 2).   
 
5 Th e 2012 summer ca mp p rogram in formed th e parents th at it wou ld p rovide th e stu dent with  t he related  
services recommended by the CSE and set forth in the student's 2012–13 IEP (Dist. Ex. 4 at p. 1).   
 
6 By letters dated June 19 and July 9, 2012, the parents had previously informed the district of t heir concerns 
with the assigned public school site and with the program recommendations made by the CSE for the 2012–13 
school year (see Parent Exs. J; K at pp. 1–2).   
 
7 The C ommissioner of Education has not approved the Jewish Center for Special Education as a sc hool that 
school districts may contract with to instruct students with disabilities (see 8 NYCRR 200.1[d], 200.7).   
 
8 The parents initially filed a due process complaint notice dated September 6, 2013 (Parent Ex. A), which was 
superseded by the amended due process complaint notice dated October 19, 2012 (Parent Ex. C).   
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transition plan for the student and f ailed to con duct a vo cational ass essment to determ ine the 
student's vo cational sk ills, ap titudes, and in terests; and th at the  dis trict f ailed to r ecommend 
parent counseling and training in the IEP (id. at pp. 2–3).  The parents also alleged that the public 
school to which the student was assigned was inappropriate for the student because, among other 
reasons, the school was too large, the student w ould not have received instruction with an 
appropriate peer group at the schoo l, and the level of vocational training provided at the school  
was insufficient for th e student to prepare th e student for post-school activities, including 
postsecondary education, e mployment, and independent  living (id. at p. 3).  As  to relief, the 
parents requested a d etermination that the educational program recommended by the CSE was 
inappropriate for the student and requested reim bursement for the cost of the student' s tuition at 
the JCSE for the 2012–13 school year (id.).   
 
 B. Impartial Hearing Officer Decision 
 
 On September 24, 2012, an im partial hearing convened in this m atter and concluded on 
April 5,  2013, after eigh t nonconsecutive d ays of proceedings (see Tr.  pp. 1–481).  By interim 
order dated October 3, 2012, the IHO found, and th e parties did not dis pute, that the JCSE 
constituted the studen t's pendency placem ent duri ng th e p endency of the proceedings in th is 
matter (see IHO Interim Decision at p. 2; Tr . pp. 1–6).  Following the im partial hearing and 
closing of the hearing record, by decision date d May 16, 2013, the IH O found that the district 
offered the student a FAPE for the 2012–13 school year (see IHO Decision at pp. 9–14).   
 
 Finding that there were no procedural violations that amounted to a denial of a FAPE, the 
IHO determined that th e absence of an additio nal parent member at the May 2012 CSE m eeting 
was of no consequence because the parents we re familiar with the CSE pr ocess, had a 
meaningful opportunity during the CSE meeting to ask and answer questions , to provide input, 
and to express their concerns and request s to the CSE (see IHO Decision at pp. 10–11). 9  The 
IHO also found that the failure of the CSE to recommend parent counse ling and training in the 
student's IEP did not constitu te a d enial of a FAPE because the om ission of parent counseling 
and training did not affect the substantive adequacy of the IEP (id. at p. 11).  The IHO further 
found that, although the CSE did not conduct a for mal vocational assessment of the student, the 
CSE discussed with the parent transition activities to assist the student with his transition to post-
secondary activities and also discussed with the parent the student's vocational training, abilities, 
and interests—all of which were indicated in the IEP (id. at p p. 11–12 [citing Dist. E x. 2 at pp. 
3–4, 8]).  In addition, to  address the student' s need to begin  his to trans ition to adu lthood, the 
IHO noted that the IE P included goals and obj ectives for obtaining e mployment and for 
developing proper independent living skills (id. at p. 12).   

                                                 
9 The district correctly notes (see Answer ¶ 29 n.4) that the IHO's finding regarding the composition of the CSE 
was beyond the scope of the i mpartial hearing because the parents failed to raise such a claim in their amended 
due process complaint notice (see 20  U.S.C. §  1415[f][3][B]; 34 CFR 3 00.511[d]; 8  NYCRR 200 .5[j][1][ii]; 
R.E. v. New York City D ep't of Educ., 694 F.3d 167, 187–88 n.4 [2d Cir. 2012]).  A ccordingly, to the ex tent 
that the pare nts challenge the extent of participation of the student' s speech la nguage therapist at the CSE 
meeting (Pet. ¶ 3 6), th is allegation was no t raised  in  the parents' amended due p rocess complaint notice and 
therefore may not be raised in this appeal.  Moreover, as the parents have failed to raise any argument relative to 
the IHO's d etermination regarding the composition of th e CSE, the IHO's d etermination is th erefore final and 
binding on the parties and will not be further addressed (see 34 CFR 300.514[a]; 8 NYCRR 200.5[j][5][v]).   
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 With regard to the parents'  substantive challenges to the IEP, th e IHO found that the IEP 
was appropriate and reasonably calc ulated to en able the s tudent to receive educational benefits 
(see IHO Decis ion at p.  12).  Relative to the pres ent levels of perform ance section of the IEP, 
which the IHO found to be an accurate statemen t of the student' s academ ic achievem ent and 
functional performance, the IHO found that, alt hough the IEP did not have a specific recitation 
of the student's language skills, the IEP indica ted that the student was working on decoding and 
included a speech lang uage annual goal with corre sponding short-term  objectives (id.  [citin g 
Dist. Ex. 2 at pp. 1, 5–6]).  The IHO also rejected  the parents'  challenge to the annual goals and 
short-term objectives in the IEP,  the IHO having found that the goals included in  the IEP were 
appropriate and were designed to m eet the student's needs in reading, writing, math, counseling, 
occupational therapy, an d speech language (id.).  The IHO also found that the CSE' s 6:1+1 
special class recommendation was appropriate for the student and that the recomm ended related 
services co nsisting of speech-lang uage therap y, occupational therap y, physical therapy, an d 
counseling were all appropriate for the student and addressed the student's deficits in those areas 
of need (id.).10   
 
 Relative to the parents'  challenge to the public school site to which the student was  
assigned for the 2012–13 school year, the IHO pr incipally found that the recomm ended public 
school site was appropriate  for the student because the school had a class and seat available for 
the student; properly grouped the students according to age o r academic and emotional abilities; 
provided various related services that were performed through push-in and pull-out services; and 
offered an appropriate transition program  th at focused  on trans itioning the students to 
independent living and that provided the student with vocational opportunities (see IHO Decision 
at p. 13).  The IHO also found that certain aspects of the parents' challenge to the assigned public 
school site—such as their concer n the student m ight have intera cted with other students whose 
language deficits were more se vere—were speculative as a m atter of law (id. at pp. 13–14).  
Having found that the district offered the stude nt a FAPE for the 2012–13 school year, the IHO 
denied the parents'  request for reim bursement of the cost of the student' s tuition JCS E (id. at p. 
16).   
 
 Despite concluding that the district o ffered the student a F APE for the 2012–13 school 
year, the IHO next addressed the question of wh ether the  parents'  unila teral pla cement of the 
student at JCSE for the 2012–13 school year was appropriate and whether equitable 
considerations would have favored  tuition reimbursem ent had the district fail ed t o offer t he 
student a FAPE (see IHO Decision at pp. 14–16).  The IHO opined th at the unilateral placement 
of the student at JCSE was appropriate b ecause it met the student's special education and related 
services needs and because the stud ent made progress academically and socially at JCSE (id. at 
p. 15–16).  Although the IHO found that  there were no equitable cons iderations that would have 
precluded tuition reim bursement had the district  failed to offer the student a FAPE, the IHO 

                                                 
10 Although the  IHO' s find ing that the June 2012 CSE' s 6:1+1 s pecial class placem ent recommendation was 
appropriate for the student is not challenged in this appeal, the evidence in the hearing record demonstrates that 
the stud ent's u nilateral p lacement at JCSE was sub stantially si milar to  th e ed ucational p rogram an d related 
services recommended by the CSE (compare Tr. pp. 283–84, 289–90, with Dist. Ex. 2 at pp. 6–7).   
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noted that to the extent that the student received religious instruction at JCSE, that portion of the 
student's instruction would not be eligible for public funding (id. at p. 16).   
 
IV. Appeal for State-Level Review 
 
 The parents appeal, seeking to overturn the I HO's determination that the district offered 
the student a FAPE for the 2012–13 school year.  The parents also assert that the JC SE was an 
appropriate unilateral p lacement for the studen t for the 201 2–13 school year and th at equitable 
considerations favored tuition reim bursement.  Sp ecifically, the parents  argue th at because the 
"district failed to conduct an updated speech /language evaluation," the CSE did not have 
adequate evaluative inf ormation to develop an IEP that addressed the student' s language needs 
(Pet. ¶ 35 ).  The paren ts av er that the IHO er red in finding that the IE P's present levels of 
performance were an accurate statem ent of the student's academic achievement and functional 
performance and that the IEP addressed the student 's specific needs.  Relative to the IEP's annual 
goals and short-term objectives recommended by th e CSE, the parents argue that th e IHO erred 
in finding the annual goals approp riate because the CSE utilized the annual goals that were 
developed by JCSE several m onths prior to the CS E meeting and that were in larg e part already 
mastered by the student at the time that the May 2012 CSE convened.  The parents argue that the 
IHO also erred in finding that the CSE' s failure  to conduct a form al vocational assessm ent did 
not rise to the level of a denial  of a FAPE because, accord ing to the p arents, the IEP failed to  
include the student' s vocational needs, skills, ap titudes, and inte rests.  W ith regard to the  IHO's 
finding that the assigned public sc hool site was appropriate for the student and would have m et 
the studen t's education al needs, the parent s posit that the student would have been 
inappropriately grouped with students of si gnificantly lower functioning levels and that 
appropriate vocational opportunitie s would not have been m ade available to the student at the 
school.  Finally, the parents cont end that the IHO' s conclusion th at there were no procedural 
violations tantam ount to a deni al of a FAPE m ust be annu lled because the CSE failed to 
recommend parent counseling and training in the IEP.11   
 
 In an answer and cross-appeal, the district  responds to the parents'  petition by admitting 
and denying the allegations raised and asserti ng that the  IHO correctly de termined that th e 
district offered the student a FAPE for the 2012–13 sc hool year.  As an initial  matter, the district 
argues that the issue of whether the student' s language needs were properly stated and addressed 
in the IEP was not raised in the parents'  due process complaint notice and, therefore, may not be 

                                                 
11 According to the parents, the district failed to provide appropriate notice to the parents of the May 7, 2012, 
CSE meeting (Pet. ¶ 9).  While the pare nts' claim that the district provid ed them with  improper notice of the 
May 2012 CSE meeting is beyond the scope of review because the parents failed to raise this claim in their due 
process complaint notice (see Parent Ex. C at pp. 1–4; R.E., 694 F.3d at 187–88 n.4), the district is reminded 
that under State regulations "the parent must receive notification in writing at least five  days prior to the [CSE] 
meeting" (8 NYCRR 200.5[c ][1]).  Fu rthermore, under St ate regulations "the membership of each commi ttee 
shall include . . . the parents"; "[r]equests for excusals [from attendance of the CSE meeting] do not apply to the 
parents of the student"; and t he district "shall take steps to ensure that one or b oth of the student's parents are 
present at eac h [CSE] m eeting or a re a fforded t he opportunity t o participate," w hich m ay be ef fectuated by 
telephone conference if the parties agree to do so (8 NYCRR 200.3[a][1], [f][4]; 200.5[d][1], [d][7]).   
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considered in this appeal. 12  The district argues in the alternative that  the IHO correctly found 
that the IEP stated th at the student was working on his decoding skills a nd that the IEP included 
an annual goal to address the student' s speech-language needs.  With regard to the IHO's finding 
that the annual goals w ere appropriate for the s tudent, the district argues that the go als targeted 
the needs of the student and skills that the stud ent had been continuing to work on.  Next, the 
district argues that the lack of parent counseling and training in the IEP did not rise to the level 
of a denial of a FAPE because th e parents' opportunity to p articipate in the develop ment of the 
IEP was not impeded and because the student was not deprived of educational benefits.  Finally, 
the district argues that the parents' claim that the public school to which the student was assigned 
could not have appropriately implemented the student's IEP is speculative as a matter of law and, 
moreover, that there is no evidence in the hearing record to substantiate the parents'  claims that 
the student would not be appropriately grouped, th at the student would not have adequate access 
to verbal students, and  that the vocation al tr aining program would not be appropriate for the 
student. 
 
 In its cross-appeal, the district argues th at the IHO erred in finding that equitable 
considerations would have favored  tuition reimbursem ent had the district failed  to offer th e 
student a FAPE. 13  Specifically, the district argu es th at the parents lack ed good faith becau se 
they never intended to e nroll the stu dent in the district and that the pa rents filed a due process 
complaint notice in ord er to "m anufacture a c laim" f or tuition re imbursement and to obta in 
tuition funding by operation of pendency during these proceedings.  The distri ct also argues that 
the parents would not be entitled to tuition reimbursement for that portion of the student's tuition 
that relates to non-secular studies. 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400–1482) are (1) to ensure that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected (20 U.S.C. § 1400[d][1][A]–[B]; see generally Forest  Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206–07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206–07; R.E. v. New Yor k City Dep't of Educ., 694 F.3d 167, 189–90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
                                                 
12 While the parents failed to articu late a sp ecific claim relative to th e "language needs" of the student in their 
amended due p rocess co mplaint n otice, they su fficiently raised  alleg ations reg arding th e su fficiency o f th e 
evaluative information u sed to  d evelop th e Ju ne 2 012 IEP an d sufficien tly al leged th at th e p resent lev els of 
academic achievement and functional performance in the June 2012 IEP were deficient (see Parent Ex. C at pp. 
1–2; R.E., 694 F.3d at 187–88 n.4).  Accordingly, the merits of these allegations are addressed below.  
 
13 In  its an swer, th e d istrict represents t hat it do es not c ross-appeal t he I HO's fi nding t hat JC SE was a n 
appropriate unilateral placement for the student for the 2012–13 school year (Pet. ¶ 8 n.3).   
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procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998] [quoting Rowley, 458 U.S. at 206]; see T.P. v. Mamaroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 2009]).  W hile the Second Circuit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations consid ered individually do not" (R.E ., 694 F.3d a t 190–91), the Court has  
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of E duc., 553 F.3d 165, 172 [2d Cir. 2009]; Grim  v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525–26 [2007]; R.E., 694 F .3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. of Educ., 2008 WL 
3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156 [2d Cir. Oct. 16, 2009]; 
Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. 
App'x 20 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that m ight be thought d esirable by loving parents" (W alczak, 142 F.3d at 132  
[quoting Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 (2d Cir. 1989) (citations 
omitted)]; s ee Grim , 346 F.3d at 379).  Additio nally, s chool dis tricts are not required to 
"maximize" the potential of students with disa bilities (Rowley, 458 U.S.  at 189, 199; Grim , 346 
F.3d at 379; Walczak, 142 F.3d at 132).  Nonetheless, a school district must provide "an IEP that 
is ' likely to produce progress, not regression,'  and . . . affords the student  with an opportunity 
greater than mere 'trivial advancement'" (Cerra, 427 F.3d at 195 [quoting W alczak, 142 F.3d at 
130 (citations omitted)]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 
118–19 [2d Cir. 2008]; Perricelli, 2007 W L 465211, at  *15).  The IEP m ust be  "reasonably 
calculated to provide som e 'm eaningful' benefit" (Mrs. B. v. Milford Bd. of Educ., 103 F.3d 
1114, 1120 [2d Cir. 1997]; see Rowley, 458 U.S. at 192).  T he student's recommended program 
must also be provided in the least restrictiv e environment (LRE) (20 U.S.C. § 1412[a][5][A]; 34 
CFR 300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d 
at 114; Gagliardo v.  Arlington Cent. Sch. Dist., 4 89 F.3d 105, 108 [2d Cir. 2007]; Walczak,  142 
F.3d at 132; G.B. v. Tuxedo Union Free Sch. Dist., 751 F . Supp. 2d 552, 573–80 [S.D.N.Y. 
2010], aff' d, 486 Fed. App' x 954 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch. Dist. of Ne w 
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Rochelle, 606 F. Supp. 2d 384, 388  [S.D.N.Y. 2009]; Patskin v. B d. of Educ., 583 F. Supp. 2d 
422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to m ake progress in the general educatio n curriculum  (see 34 CFR 300.320[a][2][i][A];  
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369–70 [1985]; R.E., 694 F.3d at 184–85; T.P., 554 F. 3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370–71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370–71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 
VI. Discussion 
 
 A. June 2012 IEP 
 
  1. Sufficiency of Evaluative Information 
 
 With regard to the pa rents' argum ent tha t the CSE did not have  suf ficient evalu ative 
information—and, in particular, an updated speech -language evaluation—to develop an IEP for 
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the 2012–13 school year that addressed the student' s language needs, the evidence in the hearing 
record belies their contention.  Generally, a di strict m ust conduct an evaluation of a student 
where the education al o r related services needs  of a  student warrant a reevaluation or if the 
student's parent or teacher requests a reevaluation (34 CFR 300.303[a][2]; 8 NYCRR 
200.4[b][4]); however, a district need not conduct a reevaluation more frequently than once per  
year unless the parent a nd the district otherwise agree and the district must conduct one at least  
once every three years u nless the district and the parent agree in writing that such a r eevaluation 
is unnecessary (8 NYCRR 200.4[b][4]; see 34 CFR 300.303[b][1]–[b][2]).  A CSE m ay direct 
that additional evaluations or assessments be conducted in orde r to appropriately assess the 
student in all areas related to the suspected disabilities (8 NYCRR 200.4[b][3]).  Any evaluation 
of a student with a disability m ust use a variet y of assessm ent tools and strategies to gather 
relevant functional, dev elopmental, and academ ic infor mation abou t the stud ent, including  
information provided by the parent, that m ay a ssist in determ ining, am ong other things the 
content of the student' s IEP (20 U.S.C. § 1414[b][2][A]; 34 CFR 300.304[b][1][ii]; see Letter to 
Clarke, 48 IDELR 77 [OSEP 2007]).  In particular , a district m ust rely on technically sound 
instruments that m ay assess the re lative contri bution of  cognitiv e an d behaviora l f actors, in  
addition to physical or developm ental f actors (20 U.S.C. § 1414[b][2][C]; 34 CFR 
300.304[b][3]; 8 NYCRR 200.4[b][6][x]).  A di strict must ensure that a stude nt is appropriately 
assessed in all areas related to the suspected di sability, including, where appropriate, social and 
emotional status (20 U.S.C. § 1414[b][3][B]; 34 CFR 300.304[c][4]; 8 NYCRR  
200.4[b][6][vii]).  An evaluation of a student must  be sufficiently com prehensive to identify all 
of the student' s special educati on and related-service needs, whether or not comm only linked to 
the disability category in wh ich the student has been cla ssified (34 CFR 300.304[c][6]; 8 
NYCRR 200.4[b][6][ix]; see Application of the Dep't of Educ., Appeal No. 07-018).   
 
 In developing the recommendations for a student's IEP, the CSE must consider the results 
of the initia l or m ost recent eva luation; the s tudent's strengths; the con cerns of the  parents for 
enhancing the education of their child; the academ ic, developmental, and functional needs of the  
student, including, as appropriate, the student's performance on any general State or district-wide 
assessments as well as any special factors as s et forth in federal and S tate regulations (34 CFR 
300.324[a]; 8 NYCRR 200.4[d][2]).  Subj ect to certain exceptions, a school district must obtain 
informed pa rental consent prior to conducting an  initial evaluation or a reevaluation (34 CFR 
300.300[c]; 8 NYCRR 200.5[b][1][i]; see Letter to Sarzynski, 51 IDELR 193 [OSEP 2008]) and 
provide adequate notice to the parent of the proposed evaluation (8 NYCRR 200.5[a][5]).  
 
 A CSE is not required to use its ow n evaluations in the preparation of an IEP and in the 
recommendation of an appropriate program  for a student and is not precluded from  relying upon 
privately obtained evaluative information in lieu of conducting its own evaluation (M.H. v. New 
York City Dept. of Educ., 2011 WL 609880, at *9 [S.D.N.Y. Feb. 16, 2011]; Mackey v. Board 
of Educ., 373 F. Supp. 2d 292, 299 [S.D.N.Y. 2005]).  In addition, as part of a CSE's review of a 
student, a CSE must consider any p rivate evaluation report submitted to it by  a parent provided 
the private evaluation m eets the school district 's criteria (34 C.F.R. § 300.502[c][1]; 8 NYCRR  
200.5[g][1][vi][a]).  Although a CSE is required to consider reports from  privately retained 
experts, it is not required to  follow their recommendations (see,  e.g., G.W . v. Rye City Sch. 
Dist., 2013 WL 1286154, at *19 [S.D.N.Y. Mar. 29, 2013]; C.H. v. Goshen Cent. Sch. Dist., 
2013 WL 1285387, at *15 [S.D.N.Y. Mar. 28, 2013]; T.B. v. Havers traw-Stony Point Cent. Sch. 
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Dist., 933 F. Supp. 2d 554, 571–72 [S.D.N.Y. 2013]; Watson v. Kingston City Sch. Dist., 325 F. 
Supp. 2d 141, 145 [N.D.N.Y. 2004]; see also Pascoe  v. W ashingtonville Cent. Sch. Dist., 1998 
WL 684583 at *6 [S.D.N.Y. Sept. 29, 1998]; Tucker, 873 F.2d at 567).  
 
 In this instance, the May 2012 CSE had suffi cient evaluative inform ation available to 
identify the student's needs, which were reflected in the June 26, 2012 IEP (s ee Dist. Ex. 2 at pp. 
1–3).  Specifically, evaluative inform ation available to the May 2012 C SE included a March 14, 
2012, classroom  observation report; a February  1, 2011, psychoeducationa l evaluation; and a  
February 1, 2011, social history update (see Dist. Exs. 6; 7;  8; see also Tr. pp. 189–90, 218–
19).14  The CSE also obtained inform ation from th e student's private school personnel at JCSE, 
including a February 20 12 speech progress repo rt and a February 2012 teacher prog ress report 
(see Parent Exs. P; Q).15  In addition, the evidence in the hearing record, including the minutes of 
the May 2012 CSE m eeting, reflec ts that the CSE discussed and considered the foregoing 
evaluative infor mation that describ ed the stud ent's needs in cognition , atten tion, academ ics, 
language, s ocial skills,  graphom otor skills,  a nd visual p erceptual s kills (s ee 2 0 U.S.C. § 
1414[c][1][A]; Tr. pp. 187–92, 218–19; Dist. E x. 5 at p. 1) .  As discussed in m ore detail later in 
this decision, the ev idence in the hearing record fu rther shows that the May 2012 CSE 
incorporated this information into the recommended IEP (compare Dist. E x. 2 at 1–6, with Dist. 
Ex. 2; 6; 7; 8; Parent Exs. P; Q).   
 
 Furthermore, there is no m erit to the pare nts' argum ent that the February 2012 speech 
progress report that the CSE revi ewed was outd ated or that the re port did not accurately reflect 
the studen t's speech-lan guage abilities at th e time of the CSE m eeting.  The Fe bruary 2012  
speech lang uage progress report, conducted onl y three months prior to the May  2012 CSE 
meeting, described the student's language delays in "the areas of comprehension, expression, use 
of age-appropriate vocabulary, auditory processing of complex directions and sentence structure, 
and social p ragmatic skills" (Paren t Ex. Q).  The report noted that the student' s delays affected 
the student's ability to c omprehend auditory and written material and summarized strategies that 
had been employed to address the student's need to improve reading comprehension (id.).  Citing 
objective data, the report also not ed that the student had m ade progress responding to a "wh-" or 
an inferen ce-based qu estion and  that he h ad also demonstrated progress with reading 
comprehension by identifying the main ideas in pi ctures and word groups with greater accu racy 
(id.).  W ith regard to the student 's difficulty with social interact ion, the report refl ected that the 
student continued to demonstrate an ability to initiate and maintain a conversation with adults but 
not with peers and that, with prom pting, the stud ent continued to use an adult for mediation to 
resolve conf lict (id. ).  T he repor t also indica ted that the stu dent was ab le to dem onstrate aural 
comprehension skills by asking for clarification using vague, non-specific inquisitory language 

                                                 
14 Because the e valuation reports were less t han three years' old at the tim e of the May 2012 C SE meeting, the 
district was in compliance with State regulations that mandate triennial reevaluation of students with disabilities 
(Dist. Ex. 2 at p. 1; see 8 NYCRR 200.4[b][4]; 34 CFR 300.303[b][1]–[b][2]).   
 
15 A district may rely on information obtained from the student's private school personnel, including sufficiently 
comprehensive pro gress reports, i n fo rmulating t he IEP ( see D.B . v. New Yo rk C ity Dep't of Ed uc., 96 6 F.  
Supp. 2d 315, 329–31 [S.D.N.Y. 2013]; G.W. v. Rye City Sch. Dist., 2013 WL 1286154, at *23–*24 [S.D.N.Y. 
Mar. 29, 2013]; S.F. v. New York City Dep't of Educ., 2011 WL 5419847, at *10 [S.D.N.Y. Nov. 9, 2011]).   
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and that with m oderate prompting, the student c ould rephrase his question so that the listener 
could demonstrate a comprehension of the student's question (id.).   
 
 In their petition, the parents have not cited any evidence in the hearing record 
demonstrating that the speech-lan guage need s and abilities of the student differ from the 
description reported in the February 2012 speech progress report or that the needs and abilities of 
the student substantially  changed from  February 2012 to May 2012 such that the district was 
required to conduct an updated speech-languag e evaluation (20 U.S.C. § 1414[b][2][A]; 34 CFR 
300.304[b][1][ii]; see P.G. v. New York City Dep't of Educ., 959 F. Supp. 2d 499, 513 [S.D.N.Y. 
2013] [rejecting the parents'  claim  that the CSE  erred in relying on an "11-month-old report" 
where the p arents failed  to ind icate what "chan ges m ay have occurred  since the tim e of the 
report"]).16  Indeed, the IDEA "does not  requi re that  a [CSE] revi ew every single item  of data 
available, nor has case law interpreted it to m ean such" (F.B. v. New York City Dep't of Educ., 
923 F. Supp. 2d 570, 582 [S.D.N.Y . 2013]; see J.F. v. New York City D ep't of Educ., 2012 W L 
5984915, at *7 [S.D.N.Y. Nov. 27, 2012] [finding the evaluative information suffi cient where 
the CSE had before it multiple school reports; speech, language, occupational therapy and social 
history reports; and classroom observations]); Mackey, 373 F. Supp. 2d at 299 [The "IDEA does  
not compel a school district to pe rform every sort of te st that would arguabl y be helpful before 
devising an IEP for a student."]); C onnor v. N.Y.C. Dep' t of Educ ., 2009 W L 3335760, at *5 
[S.D.N.Y. Oct. 13, 2009] [finding the evaluative  inform ation sufficient where the CSE used 
"multiple tools and various observations to conduct an up to date analysis of the child's behavior 
and psychological needs"]).  Accordingly, based on the inform ation available to the May 2012 
CSE, the evidence in th e hearing record demonstrates that the CSE assessed the s tudent in all 
areas of need and had sufficient inform ation relative to the student' s present lev els of academic 
achievement and functional performance to develop an IEP that accurately reflected the student's 
special education needs for the 2012–13 school year.   
 
  2. Present Levels of Performance and Management Needs 
 
 Regarding the parties'  dispute over whethe r the June 2012 IEP provided an accurate 
statement of a studen t's academ ic achiev ement and fun ctional perform ance and sufficient 
management supports, an independent review of the June 2012 IEP in conjunction with the 
evaluative information available to the CSE demonstrates that th e CSE adequately described the  
student's present levels of academ ic achiev ement, social developm ent, physical developm ent, 
                                                 
16 The evidence in the hearing record also establishes that no one at the CSE meeting objected to the evaluations 
and progress reports that were being considered by the CSE and that no one, i ncluding the parents, requested 
that new evaluations be conducted before the CSE meeting could proceed (see Tr. pp. 192–93; Dist. Ex. 5 at p. 
1).  Moreover, "the CSE meeting could have been rescheduled if either the [parents] or the CSE team thought an 
evaluation was required" (R.B. v. New York City Dep't of E duc., 2014 WL 5463084, at  *3 [2d Cir. Oct. 29, 
2014]).  Furthermore, if  an IHO is presented with a c oncern over whethe r a st udent's special education needs 
have been appropriately identified, and there is a lack of  evidence on the issue, the IHO is vested under federal 
and state law with the discretionary authority to order an independent educational evaluation of the student at 
district expense (see 34 CFR 300.502[d]; 8 NYCRR 200.5[g][2]; [j][3][viii]; Application of the Bd. of Educ., 
Appeal No. 12-033).  Parents also have the right to have an independent educational evaluation (IEE) conducted 
at public expense if the parent disagrees with an existing evaluation conducted by the district and requests that 
the IE E be c onducted at  public ex pense (34 C FR 300.502[b]; 8 NYCRR 20 0.5[g][1]).  T he e vidence i n t he 
hearing record does not reflect that any such request was made in this case.   
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and management needs, including the student' s language needs, and that the description of the 
student's needs was consistent with the eva luative information before the CSE at th e time of the 
meeting (see F.B., 923 F. Supp. 2d at 581–82).   
 
 Among the elem ents of an IEP is a statem ent of a student' s academic achievement and 
functional performance and how the student' s disability affects h is or her progress in relation to 
the general education curriculum  (20 U.S.C.  § 1414[d][1][A][i][I]; 34 CFR 300.320[a][1];8 
NYCRR 200.4[d][2][i];  see 8 NYC RR 200.1[ww][3][i]).  I n deve loping the recomm endations 
for a student's IEP, the CSE must consider the results of the initial or most recent evaluation; the 
student's strengths; the concerns of the parents for enhancing the education of their child; the 
academic, developm ental and functional needs of the student, includ ing, as appro priate, the 
student's performance on any general State or di strict-wide assessments as well as any special 
factors as set forth in federa l and State regulations (34 CF R 300.324[a]; 8 NYCRR 200.4[d][2]).  
On the basis of its review, a CSE must "identif y what addition al data,  if any, are needed to 
determine," among other things, "the present leve ls of academ ic achievement" of a student (20 
U.S.C. § 1414[c][1][B]).  Any additional assessments need only be conducted if found necessary 
to fill in gaps in the initial review of existing evaluation data (20 U. S.C. § 1414[c][2]; see also 
D.B. v. New York City Dep' t of Educ ., 966 F. Supp. 2d 315, 329–30 [S.D.N.Y. 2013]) .  
Management needs for students with disabilities are defined as "the nature of and degree to 
which environmental modifications and hum an or material resources are required to enable the 
student to benefit from instruction" (8 NYC RR 200.1[ww][3][i][d]).  A student's management 
needs sh all be determ ined by factors which rela te to the student' s (a) academ ic achievem ent, 
functional perform ance and learning characteris tics; (b) social developm ent; and (c) physical 
development (8 NYCRR 200.1[ww][3][i][d]).  
 
 The parents argue in their pe tition that IHO erred in f inding that the IEP contained an 
adequate statem ent of the studen t's academ ic achievement and functio nal perform ance levels  
because the IEP failed  to contain an y information regarding the s tudent's expressive, receptive, 
or pragmatic language needs and abilities (see IHO Decision at p. 12).  Specifically, the parents 
contend that despite having ac cess to the student' s February  2012 speech progress report, 
discussed in m ore detail above, the district failed to utilize this  information to develop an IEP 
that reflected the student' s language needs.  Fu rther, the parents do not argue that the present 
levels of performance in the IEP are inaccu rate; rather, the gravamen of the parents' argument is 
that the IEP failed to sufficiently articulate the student's current functioning level in the ar eas of 
reading fluency and comprehension, writing, and mathematics.  W hile the im portance of the 
present levels of perform ance section in an IEP cannot be understated as it serves as the 
"foundation" on which the CSE "build s to identify goals and servi ces to address the student' s 
individual needs," the purpose of the present leve ls of perform ance section of an IEP is not t o 
provide an exhaustive recitation of the evalua tive inform ation considered by the CSE but to 
"summarize" tha t eva luative inf ormation f rom a variety of evaluative sources; "translate  
information from  technical evaluations and report s to clear, concis e stat ements"; "identify the 
instructional i mplications of [t he] e valuations"; and to "describe, in language the parents and 
professionals can understand, the u nique needs  of the student that the IEP will address and  
identify the student's levels of performance" in those unique areas of need (see "Guide to Quality 
Individualized Education Program  [IEP] Develo pment and Implem entation," at p. 18, Office of 
Special Educ. [Dec. 2010], available at http://www.p12.nysed.gov/specialed/publications/iepguid



 14

ance/IEPguideDec2010.pdf).  Here, a review of the present levels of perf ormance in the June 
2012 IEP along with the evidence in the hearing record demonstrates that the CSE satisfied these 
objectives.   
 
 As indicated above, the May 2012 CSE consid ered the following evaluative information 
in the developm ent of the student' s IEP: a March 14, 2012, classroom observation report; a 
February 1, 2011, psychoeducational evaluation; and a February 1, 2011, social history update; 
and inform ation obtained from  the  student' s private school personnel at JCSE, including a 
February 20 12 speech p rogress repo rt and a Fe bruary 2012  teacher pro gress report (see Dist.  
Exs. 6; 7; 8; Parent Exs. P; Q).  In  addition to consideration of the foregoing evaluative sources, 
the district school psychologist testified that at the CSE m eeting the CSE obtained inform ation 
from the student' s parent and then-current teac her regarding the student' s functional levels and 
present levels of academ ic performance (Tr. p. 193–94; Dist. Ex. 5 at p . 1).  Confirm ed by the  
testimony of the district school psychologist (T r. p. 194), the June 2012 IEP indicated that the 
student was functioning at a third-grade level in both reading and mathematics (Dist. Ex. 2 at pp. 
1, 10).  Consistent with the February 2012 teache r progress report provided to the CSE (Parent 
Ex. P), as well as the May 2012 CSE meeting minutes (Dist. Ex. 5 at p. 1), the IEP also indicated 
that in addition to working on reading fluency and comprehension skills, the student had been 
working on functional academic skills in reading, writing, and math, which included phone-book 
skills; reading and writing recipes,  reading newspaper articles for pertinent information; use of 
money; shopping; budgeting; "m enu m ath"; "sale prices"; reading circulars for prices; and 
reading menus and schedules (com pare Parent E x. P at pp. 1–2, with D ist. Ex. 2 at p. 1).  The 
IEP further noted that the student was work ing on taking orders from  staff m embers and 
shopping for items of interest (id.).   
 
 Consistent with the February 1, 2011, psyc hoeducational evaluati on, which noted that 
writing was the dom ain that was  most challenging for the s tudent (see Dist. Ex. 8 at p. 6 ), and 
with the classroom observation of March 14, 2012, wh ich indicated the student' s difficulty with 
writing his own na me legibly (Dist. Ex. 6 at p. 1), the IEP indicated that the student had 
difficulty with writing and did not "like writing" because he "presents with issues in graphomotor 
and visual perceptual skills" (Dist. Ex. 2 at p. 1).  W ith regard to the student' s reading needs, the 
IEP specifically noted th at the s tudent needed to  "increase fluency in decoding" and that he had 
"difficulty decoding new and unfa miliar words" (compare id., with Dist. Exs. 6 at p. 1; 8 at p p. 
3–4).  The IEP also noted the pa rents' concerns that the stude nt needed to use a calculator 
because h is accuracy in m athematics was poo r a nd that, consistent with the February 2012  
teacher progress report (see Parent Ex. P at p. 1 ), the studen t did not enjo y reading for pleasure 
but that the student should begin reading for leis ure and enjoyment (id.; see also Dist. Ex. 5 at p. 
1).   
 
 In the area of social/em otional development, the IEP noted—as set forth in the February 
1, 2011, psychoeducational evaluation; the Ma rch 14, 2012, classroom observation; and the 
February 20 12 teacher progress rep ort—that th e student d isplayed a friendly and cooperative 
demeanor and that the student pref erred socializing with s taff and adults rath er than with pee rs 
(compare Dist. Ex. 2 at p. 1, with Dist. Exs. 8 at p. 6; 6 at p. 1; and Parent Ex. P at p. 1).  Relying 
on the evaluative information before the CSE, the IEP also noted that the student interacted with 
peers in ath letic activities, which the student enjoyed participa ting in, and that the student was 
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caring towards his peers (com pare Dist. Ex. 2 at p. 1, with Dist . Ex. 8 at pp. 3, 6).  Noting the 
parents' area of concern with regard to social  and emotional development, the IEP reported that 
the student had poor self-esteem, that he did not always assert himself appropriately, and that the 
student at tim es re mained passive (Dist. Ex. 2 at p. 1).  Regarding th e stud ent's health and 
physical development, the IEP indicated, as not ed in the psychoeducational evaluation and CSE 
meeting m inutes, that while the student was in  overall good health and engaged in physical 
activities with his peers, the stude nt presented with issues in gr aphomotor and visual perceptual 
skills (compare id., with Dist. Exs. 5 at p. 1; 8 at p. 5).   
 
 A review of the m anagement needs ar ticulated in the student' s June 2012 IEP 
demonstrates that, bas ed on the stud ent's academic achievement functional perform ance as well 
as the student' s social/emotional and physical de velopment, the CSE iden tified the instructional 
implications of  the evaluative inf ormation and the environm ental m odifications and hum an or  
material res ources that were reas onably calcul ated to e nable the s tudent to b enefit f rom 
instruction (see 8 NYCRR 200.1[ww][3][i][d]; see also Tr. pp. 195–99).17  To address the unique 
needs of the student, includi ng the student' s functional langua ge needs, atte ntion needs, 
frustration toleran ce, and academ ic deficits in reading, writing and  m athematics, the CS E 
recommended in the managem ent needs sectio n of the IEP that the s tudent receive a full-time 
small-group placem ent that "could  afford him  more indiv idualized su pport and atten tion t o 
address [his] academic, cognitive, attentional[,] and language delays" (Dist. Ex. 2 at p . 2; see Tr. 
pp. 195–99).  Suggestions for modified learning that the CSE recommended that were reasonably 
calculated to enable th e student to  benef it f rom instructio n included : the use of  outlin es and  
graphic o rganizers; a multi-s ensory approach to  read ing; struc turing and breakin g down the 
student's school work into m anageable units and rewards for s mall gains; redirection and 
refocussing when needed; preferential seati ng; frequent opportunities for task analysis, 
repetition, and review; the use of  a daily, weekly, and monthly planner to help  the student 
organize and keep on track; highlighted work  and study sheets; verbal cueing; key-word 
prompts; sem antic m apping; and rephrasing, expl anation, elaboration of verbal directions and 
instructions (id.).   
 
 To further address the student' s expressive, receptive, and pragmatic language needs, the 
June 2012 IEP provided an annual goal with si x corresponding short-term  objectives.  The 
annual goal addressed the student 's language needs to "im prove receptive and expressive 
language skills, including pragm atics, for m ore productive conversat ions socially and within an 
educational forum" (Dist. Ex. 2 at p. 5).  The six corresponding short-term objectives targeted the 
student's need to "identify and label em otions re levant to statem ents and social contexts "; to 
"expand functional co mmunication skills by  identifying  and sending nonverbal m essages 
through posture, gesture, and facial expressions"; to "follow 2–3 step complex verbal directions 
with no prompts"; to "infer facts and answer wh questions about a short story"; to "retell a story, 
with main idea and at least 3 supporting details, w ith appropriate sequencing"; and to "rephrase a 
question or response when [a] listener asks for clarif ication[,] and [the student] . . . himself [will] 
ask for clarification when he does not understand wh at is being said to him " (id. at p. 6).  In 

                                                 
17 Th e district scho ol psychologist testified at th e i mpartial h earing th at, fo llowing a d iscussion o f t he 
management needs that the CSE fel t t he s tudent required, no one at  the May 2012 CSE meeting voiced any 
objection to the management needs recommended by the CSE (Tr. p. 196).   
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addition, the IEP included two additional annual goa ls with corresponding short-term  objectives 
that could  also add ress the student' s language n eeds (id. at p. 5).  Spec ifically, two additional 
annual goals, which also addressed the student' s social/emotional needs, focused on the student' s 
need to demonstrate on a daily basis "th e ability to initiate  in terpersonal in teractions b y 
rehearsing and m odeling appropriate  overtures for dialogue" and targ eted the student' s need to 
"expand" his "ability to express feelings appropr iately" (id.).  The IEP al so mandated individual 
and group speech language therapy services each week to implement the goals that addressed the 
student's language needs (see id. at pp. 5, 7). 
 
 Based on the foregoing, and consistent with the findings of the IHO (see IHO Decision at 
p. 12), a review of the inform ation considered  by the CSE and discussed at the C SE meeting 
demonstrates that the p resent levels of performance and management needs sections of the June  
2012 IEP, together with its corr esponding annual goals and related services, adequately reflected 
the student's present lev els of academ ic achievement and functional perfor mance in an IEP that 
appropriately indicated and addr essed the s tudent's special edu cation needs arisin g from  his 
disability (34 CFR 300.320[a][1];  8 NYCRR 200.4[d][2][i]).  Even  though, as the parents assert, 
every one of the student' s language-based deficits was not described in m inute detail in the IEP, 
in light of the inform ation that was included any such omission did not cons titute a violation in 
this instance (see P.G., 959 F. Supp. 2d at 512 [hol ding that an IEP need not specify in detail 
every deficit arising from  a student' s disability  so long as the CSE develops a program  that 
"addresses those issues"]).   
 
  3. Vocational Assessment and Transition Services 
 
 The parents further allege that the dist rict failed to conduct a form al vocational 
assessment and therefore did not adequately assess the student's vocational and transition needs.  
For the reasons that follow, in addition to the reasons provided in the IHO' s decision, the 
evidence in the hearing record d emonstrates that the CSE obtained sufficient inform ation about 
the student's adaptive living skills  and overall vocational abilities su ch that the lack o f a form al 
vocational assessment in this in stance did not c ompromise the appropriateness of the student' s 
postsecondary goal or coordinated se t of transition activit ies in the June 2012 IE P so as to result 
in a denial of a FAPE (see IHO Decision at p. 11–12; Dist. Ex. 2 at pp. 2–3, 8).   
 
 Under the IDEA, to the extent appropriate for each individual student, an IEP m ust focus 
on providing instruction and experiences that enab le the student to prepare for later post-school 
activities, including postsecondary  education, employm ent, and i ndependent living (20 U.S.C. 
§ 1401[34]; see Educ. L aw § 4401[9]; 34 CFR § 300.43; 8 NYCRR 200.1[fff]).  Accordingly, 
pursuant to federal law and State regulations, an IEP for a student who is at least 16 years of age 
(15 under S tate regulations), or younger if determ ined appropriate  by the CSE, must include 
appropriate measurable postsecondary goals ba sed upon age appropriate transition assessm ents 
related to training, educ ation, em ployment, and, if appropri ate, independent living skills  (20 
U.S.C. § 1414[d][1][A][i][VIII]; 34 CFR 300.320[b]; 8 NYCRR 200.4[ d][2][ix]).  In addition, 
State regulations require distri cts to conduct vocational assessm ents of students age 12 to 
determine their "vocational skills, aptitudes and interests" (8 NYCRR 200.4[b][6][viii]). 
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 An IEP m ust also includ e the transition serv ices needed to as sist the stud ent in reaching  
those goals  (20 U.S.C. § 1414[d][1][A][i][VIII]; 34 CFR 300.320[b]).  In th is regard, State 
regulations require that an IEP include a statement of a student's needs as they relate to transition 
from school to post-school activ ities (8 NYCRR 200.4[d][2][ix][a]), 18 as well as th e trans ition 
service needs of the student that focuses on the st udent's course of study, such as participation in 
advanced placement courses or a vocation al education program (8 NYCRR 200.4[d][2][ix][c]).  
The regulations also require that the student' s IEP includ e needed ac tivities to f acilitate th e 
student's movement from school to post-school ac tivities, including instruction, related services, 
community experiences,  the develo pment of em ployment and other post-school adult living 
objectives and, when appropriate, acquisition o f daily liv ing skills and  a functional vocational 
evaluation (8 NYCRR 200.4[d][2][ix][d]), as well as a statement of responsibilities of the school 
district (or participa ting agencies ) for the prov ision of  ser vices and a ctivities tha t "prom ote 
movement" from school to post-s chool.  Courts  have held that deficien cies in a transition p lan 
may not amount to a denial of FAPE where an IEP otherwise addr esses a student' s post-
secondary needs (see, e.g., M.Z. v. New York City Dep' t of Educ., 2013 W L 1314992, at *9 
[S.D.N.Y. Mar. 21, 2013]; A.D. v. New York  City Dep' t of Educ., 2013 W L 1155570, at *11 
[S.D.N.Y. Mar. 19, 2013]).   
 
 Here, the parents are correct that there is no evidence in the hearing record demonstrating 
that the CSE had previously conducted a formal vocational assessment of  the student when he 
turned 12 years of age or that the CSE considered such a vocational assessment in developing the 
student's IEP and trans ition plan for the 2012–13 school y ear (see 8 NYCRR 200.4[b][6][viii] 
["[S]tudents age 12 . . . shall receive an assessm ent that includes a review of school records and 
teacher assessments, and parent and  student interv iews to determine vocational skills, aptitudes 
and interests."]).  Notwithstanding this procedural violation of State regulations, for substantially 
the same reasons cited in the IHO' s decision (see IHO Decision at pp. 11–12), the C SE's failure 
to cons ider a form al vocational assessment of th e student did not render  the IEP p rocedurally 
inadequate and did not result in a denial of a FAPE for the 2012–13 school year (see R.B. v. New 
York City Dep' t of Educ., 15 F. Supp. 3d 421, 431 [S.D.N.Y. 2014] [holding that the district' s 
failure to conduct a vocational assessm ent, although a procedural violation, does not necessarily 
render an IE P inadequate where th e CSE relied on sufficient information]).  As the IHO found, 
although the CSE did not consider a for mal vo cational assessm ent of the student, the CSE 
considered various sou rces of evaluative data , already discussed abov e; obtained vocational 
information from the parent and teacher during th e CSE meeting; discussed with the parent and 
teacher transition activities to assis t the student with his transition to p ost-secondary activities; 
and discussed with the parent the student' s vo cational needs, hobbies, abilities, and interests, 
which were also indicated on the student's IEP (Tr. pp. 205–08, 224, 233–39, 398; Dist. Exs. 2 at 
pp. 3–4, 8; 5 at p. 1).  For exam ple, the district  school psychologist tes tified that at the CSE 
meeting the CSE discussed with the student' s pa rent her concerns about  daily living skills, 
personal hygiene, proper diet and nutrition, sh opping skills, menu math, sales prices, newspaper 
articles, and functioning in the com munity at larg e (Tr. p. 205).  The psychologist also testified 
that the CSE discussed at the meeting with the st udent's then-current teacher travel training and 
basic information skills that would  assis t the s tudent with his in teractions with th e community 

                                                 
18 These are supposed to be listed in the present levels of performance section of a student's IEP (see 8 NYCRR 
200.4[d][2][ix][a]).   
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(Tr. p. 207).  The psychologist' s testimony also indicates that during the CSE m eeting, the CSE 
obtained information relative to the student' s hobbies, interests, and future aspirations from  the 
parent and teacher (Tr. pp. 234–35).   
  
 Based the vocational infor mation obtained from the evaluative inf ormation that was 
before the CSE and obtained from  the parent and the student' s teach er attending the CSE  
meeting, the CSE reco mmended in the IEP a coordi nated set of transition  activities for th e 
student (see Dist. Ex. 2 at p. 8).  With respect to activities or services to f acilitate the student's 
movement from school to post-scho ol activities, the June 2012 IEP set forth transition services, 
which inc luded re lative to instruction th at the student would im prove his instruction by 
"maintaining attention span and independent study skill to complete assignments" (id.).  Relative 
to rela ted services, the transition pla n stated th at the student would participate in occupational 
therapy, speech language therapy, and counseling (id.).  For community experiences, the IEP  
indicated that the student would "explore comm unity opportunities for volunteer work activities 
and social functions" (id.).  Re lative to em ployment or post-schoo l adult living ob jectives, the 
transition plan recommended that the student "develop career plans according to his interest and 
skills level"  (id. ).  F inally, the tran sition plan  indicated th at the  stud ent would exp lore car eer 
choices "based on skills level and interest" (id.).  Consistent with State regulations, the transition 
plan also designated school s taff as being re sponsible for implem enting each transition service 
(id.; see 8 NYCRR 200.4[d][2][ix][e]). 
 
 In addition, to address the studen t's need to begin his to tran sition to adulthood, the June 
2012 IEP included a postsecondary goal that iden tified, albeit genera lly, long-term  adult 
outcomes, instructional activiti es, community integration, post- high school career exploration, 
and independent living expectati ons (see Dist. Ex. 2 at pp. 2–3; Tr. p. 236).  Sp ecifically, to 
address the student' s need for liv ing, working, and learning as an  adult, the CSE indicated the 
student's need to "becom e prof icient in  trav el saf ety," possess "knowledge of personal 
information," acquire "basic money management," and develop "clerical skills and other relevant 
vocational skills" (Dist. Ex. 2 at pp. 2–3).  With regard to the student's need to be employed as an 
adult, the CSE addressed the student' s need to "network with family, friends[,] and school [staff] 
to access employm ent opportunities within the co mmunity" (id. at p. 3).  As to independent 
living skills, the CSE indicated the student's need to "identify personal strengths and weaknesses 
for living independently" and recomm ended that the student continue to "attend educational and 
vocational training programs" (id.).   
 
 Under the circumstances of this case, the di strict had sufficient information to determine 
the s tudent's vocational skills, ap titudes, and inte rests, and the f ailure to  conside r a  vocational 
assessment did not im pede the student' s right to a FAPE, significantly im pede the parent s' 
opportunity to participate in the decision making process, or cause  a deprivation of educational 
benefits (see, e.g., R.B., 15 F. Supp. 3d at 431; Scott v. New York City Dep' t of Educ., 6 F. 
Supp. 3d 424, 438 [S.D.N.Y. 2014]).  Furtherm ore, th e coordinated set of transition activities 
included in the June 2012 IEP was based on current inform ation provided by the parents and the 
student's teacher and provided sufficient details regarding the student' s postsecondary goals and 
transition services (see A.D., 2013 WL 1155570, at *11; D.B. v. New York City Dep't of Educ., 
2011 WL 4916435, at *9 [S.D.N.Y. Oct. 12, 2011]).   
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  4. Annual Goals 
 
 Next, the parents argue that  the IHO erred in finding that  the June 2012 IEP included 
appropriate goals in all areas of  need and, in particular, th at several of the annual goals 
recommended by the C SE were already m astered by the student at the tim e of the May 2012 
CSE meeting.  Under the IDEA and State regulations, an IEP must include a written statement of 
measurable annual goals, including academic and functional goals designed to meet the student's 
needs that result from  the student's disability to  enable the student to be involved in and m ake 
progress in the general education curricu lum; and m eet each of the student' s other educational 
needs that result from  t he student' s disabil ity (see 20 U.S.C. § 1414 [d][1][A][i][II]; 34 CFR 
300.320[a][2][i]; 8 NYCRR 200.4[d][2][iii]).  Each annual goal shall includ e the evalu ative 
criteria, evaluation procedures and schedules to be used to m easure progress toward meeting the 
annual goal during th e period beg inning with pl acement and ending with the n ext schedu led 
review by the comm ittee (8 NYCRR 200.4[d][2][iii ][b]; see 20 U.S.C. § 1414[d][1][A][i][III]; 
34 CFR 300.320[a][3]).   
 
 In this instance, the June 2012 IEP contains  eight annual goals and, consistent with the 
CSE's determ ination that the s tudent particip ate in the alternate as sessment, approxim ately 40 
corresponding short-term objectives to address the student's: reading comprehension and reading 
fluency skills; written expression and computer skills; f unctional math skills; f ine motor skills, 
dexterity, endurance, and coordi nation; gross motor skills and overall strength for overall 
endurance, balance, and coordinati on; need to increase his self -esteem and to demonstrate the 
ability to initiate interpersonal interactions and model appropriate overtures for dialogue; need to 
expand his ability to express f eelings appropriate; need to im prove receptive an d expressiv e 
language skills, including pragm atics, for m ore productive conversat ions socially and within an 
educational forum  (Dist. Ex. 2 at pp. 3–6).  The IEP also included a post-secondary goal to 
address the student' s need to becom e profic ient in travel safet y, knowledge of personal 
information, basic money management, clerical skills, and other relevant vocational skills (id. at 
pp. 2–3).   
 
 To the extent that the parents contend that the student had m astered several of the short-
term objectives at the tim e that the CSE conve ned to develop the student' s IEP for the 2012–13 
school year, the evidence in the hearing recor d, as discussed by the IHO, does not support this  
claim (see IHO Decision at p. 12; Tr. pp. 212–14, 225–28, 374–78).  The evidence in the hearing 
record suggests that during the May 2012 CSE m eeting the CSE was provided with instructional 
goals in reading, writin g, and m athematics, whic h were developed by the JCSE in Novem ber 
2011 and which the student's then-current teacher at JCSE had been working on with the student 
during the 2011–12 school year (see Tr . p. 220; Parent E xs. R; S; T ).  The evidence in the 
hearing record dem onstrates that during the CS E meeting, the CSE discussed the annual goals 
and read the goals out loud with no objection from anyone present at the May 2012 CSE meeting 
(see Tr. p. 213–14; Dist. Ex. 5 at p. 1 [noting that the "goals" were "discussed" with the parent 
and that the parent in attendance was "in agr eement"]).  Contrary to the parents'  argum ent 
regarding the student' s mastery of the instruct ional goals developed by the JCSE in  November 
2011, the district school psychologist testified th at the CS E carried over those annual goals 
because tho se annual g oals rem ained approp riate for the student ba sed upon th e evaluative 
information and input from  the student' s then-current teacher at JCSE who had discussed with 
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the CSE what the s tudent had been "working on in the classroom  and what they anticipated he 
would be able to accomplish" during the then-forthcoming 2012–13 school year (see Tr. p. 212–
13, 225–27).  The school psychologist testified that the annual goals in the June 2012 IEP were  
also developed based on the progress that th e student had m ade towards the Novem ber 2011 
instructional goals and developed to assist the student with making progress in existing areas of  
need identified by the CSE (see Tr. pp. 227–28).  Cons istent with the findings of the IHO, the 
student's needs in the areas of academics, language, social/emotional, behavior, attention, written 
expression, as well as fine and gross m otor skills, were addressed by th e annual goals and short-
term objectives.  In addition, based on the information in the present levels of performance of the 
June 2012 IEP, the CSE developed annual goals th at were aligned with the student' s current 
functional and instructional levels (see Dist. Exs. 6; 7; 8; Parent Exs.  P; Q; R; S; T).  Further, as 
set forth above, the district school psychologist 's testimony provided a reasonable explanation of 
why the CSE carried over many of the annual goals from the November 2011 instructional goals 
developed by the JCSE.  Moreover, assum ing for the sake of argum ent that the student had 
already achieved some of the shor t-term objectives included in th e June 2012 IEP, such level of 
achievement "does not render the goals in the IEP per se inappropriate" (R.B. v. New York City 
Dep't of Educ., 2013 WL 5438605, at *13 [S.D.N.Y. Sept. 27, 2013] [e mphasis in the original] 
[citing A.M. v. New York City Dep' t of Educ., 964 F. Supp. 2d 270, 284 (S.D.N.Y. Aug. 9, 
2013)]; see also C.L.K. v. Arlington Sch. Dist., 2013 W L 6818376, at *13 [S.D.N.Y. Dec. 23, 
2013]).  Furthermore, under a similar set of facts, it has been recognized, that "the IEP would be  
repetitive or redundant only if it repeated goals from  [the stude nt's] prior IEP, not a progress 
report prepared by her teachers" (A.M., 964 F. Supp. 2d at 284).   
 
 Overall, a review of the evidence in the h earing record reveals that the June 2012 IEP' s 
annual goals and m anagement need strategies a ppropriately addressed the student' s needs—as 
presented in the present levels of performance in the IEP and identified in the evaluation reports, 
assessments, and other infor mation considered by the CSE—and were sufficiently specific and  
measurable to guide instruction and to evaluate  the student' s progress over the course of the 
school year (see D.A.B. v. New York C ity Dep' t of Educ., 973 F. Supp. 2d 344, 359–61 
[S.D.N.Y. 2013]; E.F. v. New York C ity Dept. of Educ., 2013 W L 4495676, at *18–*19 
[E.D.N.Y. Aug. 19, 2013]; D.B., 9 66 F. Supp. at 334–35; S.H. v. East chester Union Free Sch. 
Dist., 2011 WL 6108523, at *8 [S.D.N.Y. Dec. 8, 2011]; W.T. v. Bd. of Educ., 716 F. Supp. 2d 
270, 288–89 [S.D.N.Y. 2010]; Tarlowe, 2008 WL 2736027, at *9; M.C. v. Rye Neck Union Free 
Sch. Dist., 2008 W L 4449338, at *11 [S.D.N.Y. Se pt. 29, 2008]; W .S. v. Rye City Sch. Dist., 
454 F. Supp. 2d 134, 146–47 [S.D.N.Y. 2006];  Application of the Dep't of Educ., Appeal No. 
12-108 [finding annual goals appropriate where the goals addressed the student' s areas of need 
reflected in the present levels of performance]).   
 
  5. Related Services—Parent Counseling and Training 
 
 The parents assert that the CSE failed to recommend parent counseling and training in the 
student's June 2012 IEP.  The district asserts th at the failure to includ e parent counseling and 
training in the June 2012 IEP, alone , would not result in a failure to  offer the student a FAPE.  It 
is undisputed that the June 2012 IEP did not include a recommendation for parent counseling and 
training; however, under the circumstances of this case, the district correctly argues the failure to 
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recommend such service did not, by itself, result in a f ailure to offer the student a FA PE for the 
2012–13 school year.   
 
 State regulations require that an IEP indica te the extent to  which parent training will be 
provided to parents, w hen a ppropriate (8 NYCRR 200.4 [d][2][v][b][5]).  State regulations 
further provide for the provision  of parent counseling and trai ning for the purpose of enabling 
parents of students with autism  to perform appr opriate follow-up intervention activities at home 
(8 NYCRR 200.13[d]).  Parent counseling and tr aining is defined as: "assisting parents in 
understanding the special needs of  their child; providing parents with inform ation about child 
development; and helping parents to acquire the necessary skills th at will allow them to support 
the implementation of their child's individualized education program" (8 NYCRR 200.1[kk]; see 
34 CFR 300.34[c][8]).   
 
 Court have held, however, that a failure to  include parent counseling and training on an 
IEP does not inherently constitute  a denial of a FAPE where a di strict provided "comprehensive 
parent training component" that sa tisfied the requirements of the State regulation (see R.E., 694 
F.3d at 191 [stating that the "presence or ab sence of a parent-counseling provision does not  
necessarily have a direct effect on the substant ive adequacy of the plan"]; M.M. v. New York 
City Dep' t of Educ., 583 F. Supp. 2d 498, 509 [S.D.N.Y. 2008]).   The Second Circuit has 
explained that "because school districts are requi red by [8 NYCRR] 200.13(d) to pro vide parent 
counseling, they remain accountable for their failure  to do so  no matter the conten ts of the IEP.  
Parents can file a complaint at any time if they feel they are not receiving this service" (R.E., 694 
F.3d at 191; see M.W . v. New York City Dep' t of Educ., 725 F.3d 131, 141–42 [2d Cir. 2013]).  
The Second Circuit further expl ained that "[t]hough the failure to  include parent counseling in 
the IEP m ay, in som e cases (particularly when a ggregated with other violations), result in a 
denial of a FAPE, in the ordinary case that fail ure, standing alone, is not sufficient to warr ant 
reimbursement" (R.E., 694 F.3d at 191; see also F.B., 923 F. Supp. 2d at 585; K.L. v. N.Y.C. 
Dep’t of Educ., 2012 WL 4017822, at *14 [S.D.N.Y. A ug. 23, 2012] ["Even if when included in 
the program itself, paren t counseling must still be explicitly listed in the IEP, such a procedural 
error is insufficient to amount to a denial of a FAPE."]; M .N. v. N.Y.C.  Dep’t of Educ., 700 F. 
Supp. 2d 356, 367–68 [S.D.N.Y. 2010] [provision for pa rent training was unnecessary to satisf y 
the IDEA where such  training was integrated at  the placem ent]; C.F. v. N.Y.C. Dep’t of Educ., 
2011 WL 5130101, at *10 [S.D.N.Y. Oc t. 28, 2011].  Thus, while a fa ilure to provide parent 
counseling and training m ay—in combination with other deficiencies—contribute to denial of a  
FAPE (see K.L., 2012 WL 4017822, at *14),  it alone is insufficient to rise to the le vel of denial 
thereof.   
 
 In this case, while it is undisputed that the June 2012 CSE did not recommend parent 
counseling and training as a rela ted service in the student' s June 2012 IEP, the hearing record in 
this case does not contain sufficient evidence upon which to conclude that the failure to 
recommend parent counseling and training in the June 2012 IEP resulted in the district' s failure 
to offer the student a FAPE for the 2012–13 school year (see R.B., 15 F. Supp. 3d at 432 [finding 
that the absence of a parent-counseling provision did not have a direct effect on the substantive 
adequacy o f the IEP because there was no evidence of any i mpact on the educational  
recommendations of the IEP]).  In addition, although the June 2012 CSE' s failure to recommend 
parent counseling and training in the student's IEP constituted a violation of State regulation, this 
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violation alone does not support a finding that the district failed to offer the student a FAPE 
(R.E., 694 F.3d at 191; see also F.L. v. New Yor k City Dep' t of Educ., 553 Fed. App' x 2, 7 [2d 
Cir. Jan. 8, 2014]; see also M.W., 725 F.3d at 141–42).19   
 
   6. Cumulative Effect of Procedural Violations 
 
 Having determined that none of the procedural  violations identified—to wit, the district's 
failure to consider a form al vocational assessment and failure to recommend parent counseling 
and training in the June 2012 IEP—resulted in  the denial of a FAPE whe n considered 
individually, the aggregate effect  of procedural violations shoul d be considered (see R.E., 694 
F.3d at 191; R.B., 15 F. Supp. 3d at 434).  Even  multiple procedural violations may not result in 
the denial of a FAPE when the "' deficiencies . . . are more formal than substantive'" (id. [quoting 
F.B., 923 F. Supp. 2d at 586] [om ission in original]) .  Here, the procedural violations identified 
were for mal rather than substantive and did not result in the denial of a FAPE, whether 
considered individually or cum ulatively, and th e June 2012 IEP was pr ocedurally adequate and 
substantively appropriate.   
 
 B. Assigned Public School Site 
 
 With respect to the pare nts' claims relating to th e assigned p ublic school site, which the 
IHO found to be appropriate for th e student and which the parties continue to dispute on appeal 
(see IHO Decision at pp. 13–14; P et. ¶¶ 53–68; An swer ¶¶ 37–39), the pare nts contend that the 
assigned public school site was inappropriate for the student a nd could not im plement the June 
2012 IEP.  Challenges to an assigned public school  site are generally re levant to whether the  
district properly im plemented a s tudent's IEP, which is  sp eculative when the  stu dent nev er 
attended the recomm ended placem ent.  Generall y, the sufficiency of the district' s offered 
program must be determ ined on  the basis of the IEP itself (R.E., 694 F.3d at 186–88).  The 
Second Circuit has explained that the parents'  "[s]peculation that  the school dist rict will not 
adequately adhere to the IEP is not an appropriate basis for unilateral placement" (R.E., 694 F.3d 
at 195; see F.L., 553 Fed. App' x at 9; see also K.L. v. New York  City Dep' t of Educ., 530 Fed. 
App'x 81, 87 [2d Cir. July 24, 2013]; R.C. v. Byram Hills Sch. Dist., 906 F. Supp. 2d 256, 273 
[S.D.N.Y. 2012] [explaining that  "[g]iven the Second Circuit' s recent pronouncem ent that a 
school district may not rely on evidence that a child would have had a specific teacher or specific 
aide to support an otherwise deficient IEP, it w ould be inconsistent to require evidence of the 
actual clas sroom a student would be placed in where th e parent rejected an IE P before the 
student's classroom arrangements were even made"]).   
 

                                                 
19 The district is cautioned, howeve r, that it can not continue to disregard its legal obligation to include parent 
counseling and training in a st udent's IEP.  There fore, upon reconvening this student's next CSE meeting, the 
district shal l c onsider w hether t he related service of pa rent co unseling an d t raining i s re quired t o e nable t he 
student to b enefit from instruction and, aft er due consideration, provide the parent with prior written notice on 
the f orm presc ribed by  t he Commissioner t hat, am ong other t hings, s pecifically des cribes whether t he C SE 
recommended or refused to recommend parent counseling and t raining in the student's IEP, together with an 
explanation of  t he basi s fo r the CSE's recommendation, in conformity with t he p rocedural safeguards o f t he 
IDEA and State regulations (see 34 CFR 300.503[a], [b]; 8 NYCRR 200.1[oo], 200.5[a]).   
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 The Second Circuit has also clarified that, unde r factual circumstances similar to those in 
this case,  in  which the parents  hav e re jected and unilaterally placed th e student prior to IEP  
implementation, "[p]arents are ent itled to rely on the IEP for a de scription of the services that 
will be provided to their child" (P.K. v. New Yo rk City Dep't of Educ., 526 Fed. App'x 135, 141 
[2d Cir. May 21, 2013])  and, even more clearly, that "'[t]he appropriate inquiry is into the nature 
of the prog ram actually of fered in the written p lan,' not a retrospe ctive assessment of how that 
plan would have been executed" (K.L., 530 Fed. App'x at 87 [quoting R.E., 694 F.3d at 187]; see 
C.F. v. Ne w York City Dep' t of Educ., 746 F .3d 68, 79 [2d Cir. Mar. 4, 2013]).  Thus, the 
analysis of the adequ acy of an IEP in accordan ce with R. E. is pro spective in n ature, but the  
analysis of  the IEP' s implem entation is  re trospective.  Therefore, if it becomes clear that th e 
student will not be educated under the proposed IEP, there can be no denial of a FAPE due to the 
failure to implem ent t he IEP (R.E., 694 F.3d at 186–88; see also Grim , 346 F.3d at 381–82 
[holding that the district was not liable for a de nial of a FAPE where the challenged IEP was 
determined to be appropriate, but the parents chos e not to a vail themselves of the public school 
program]).20  When the Second Circuit spoke recently with regard to the topic of assessing the  
district's offer of an IEP versus later-acquired school site inform ation obtained and rejected by 
the parent as inappropr iate, the Cou rt disa llowed a challeng e to a r ecommended public school 
site, reasoning that "the appropriate forum for such a claim is 'a later proceeding' to show that the 
child was denied a free and appropriate public e ducation 'because necessary services included in 
the IEP were not provided in practice' " (F.L., 553 Fed. App'x at 9 [quoting R.E., 694 F.3d at 187 
n.3]).  
 
 In view of the foregoing, the parent cannot prevail on claims regarding implementation of 
the June 2012 IEP because a retros pective analysis of how the district would have implemented 
the student's June 2012 IEP at the assigned public school site is not an appropriate inquiry under 
the circumstances of this case (K.L., 530 Fed. A pp'x at 87; R.E., 694 F.3d at 186; R.C., 906 F. 
Supp. 2d at 273).  Here, it is undisp uted that the parents rejected  the assigned public school site 
that the student would have attended and instead chose to enroll the student in a nonpublic school 

                                                 
20 While the IDEA and State regulations provide parents with the opportunity to offer input in the development 
of a st udent's IEP,  t he assi gnment of  a particular sc hool i s an  a dministrative deci sion t hat m ust be  m ade i n 
conformance with the CSE's educational placement recommendation (T.Y. v. New York City Dep't of Ed uc., 
584 F.3d 412, 420 [2d Cir. 2009]; see K.L .A. v. Windham Southeast Supervisory Union, 371 Fed. A pp'x 151, 
154 [2d Cir. Mar. 30, 2010]).  A school district "may have two or more equally appropriate locations that meet 
the child's special education and related services needs and school administrators should have the flexibility to 
assign the child to a particular school or classroom, provided that determination is consistent with the decision 
of t he gr oup determining p lacement" ( Placements, 71  Fed . Reg . 46588 [A ug. 14, 2006]).  Once a p arent 
consents to a district's provision of special education services, such services must be provided by the district in 
conformity wi th the student's IEP (2 0 U.S.C. § 14 01[9][D]; 34 C FR 300.17[d]; see 20 U.S.C. § 1414[d]; 34  
CFR 30 0.320).  Th e Secon d Circu it recen tly reiterated  that wh ile p arents are entitled to  participate in  th e 
determination of the type of placement their child will attend, the IDEA confers no rights on parents with regard 
to school site selection (C.F. v. New York City Dep't of Educ., 746 F.3d 68, 79 [2d Cir. 2013]).  However, the 
Second Circuit has also m ade clear that just  because a district is not required to  place im plementation details  
such as the particular public school site or classroom location on a student's IEP, the district is not permitted to 
choose any school and provide services that deviate from the provisions set forth in the IEP (see R.E., 694 F.3d 
at 191–92; T.Y., 584 F.3d at 420 [the district does not have carte blanche to provide services to a child at  a 
school that cannot satisfy the IEP's requirements]).  The district has no option but to implement the written IEP 
and parents are well within their rights to c ompel a non-compliant district to adhere to the ter ms of the written 
plan.   
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of their choosing prior to the time the district became obligated to implement the June 2012 IE P 
(see Parent Ex. L at pp. 1–2).  Ther efore, the district is correct that the issues raised and the 
arguments asserted by the parent with respec t to the assigned public school site are speculative.  
Furthermore, in a cas e in which  a studen t has been  unilaterally placed  p rior to th e 
implementation of an IEP, it would be inequita ble to a llow a paren t to acqu ire a nd rely  o n 
information that post-d ates the re levant CSE m eeting and IEP and then use such infor mation 
against a district in an impartial hearing while at  the same time confining a school district' s case 
to describing a snapshot of th e special education se rvices set forth in an IEP (C.L.K., 2013 W L 
6818376, at *13 [stating that in addition to districts not being permitted to rehabilitate a defective 
IEP through retrospective testimony, "[t]he converse is also true; a substantively appropriate IEP 
may not be rendered inadequate through testim ony and exhibits that were not before the CS E 
about subsequent events and evaluations that seek to alter the inform ation available to the 
CSE"]).  Based on the f oregoing, the district was not obligated to present retrospective evidence 
at the impartial hearing regarding the execution of the student's program or to refute the parent’s 
claims (K.L., 530 Fed. App' x at 87; R.E., 694 F .3d at 186; R.C., 906 F. Supp. 2d at 273).  
Accordingly, the parents cannot prevail on their claims that the assigned public school site would 
not have properly implemented the June 2012 IEP.21  
 
 For substantially the same reasons provided by the IHO (see IHO Decision at pp. 13–14), 
and even assuming for the sake of  argument that the parents could make such speculative claims 
or that the student had attended the district's recommended program at the assigned public school 
site, the evidence in the hearing record does not support the conclusion th at the district would 
have vio lated the  FAPE lega l s tandard rela ted to  IEP im plementation; that is, that the dis trict 
would have deviated from the student's IEP in a material or substantial way (A.P. v. W oodstock 
Bd. of Educ., 370 Fed. App'x 202, 205 [2d Cir. Mar. 23, 2010]; Van Duyn v. Baker Sch. Dist. 5J, 
502 F.3d 811, 822 [9th Cir. 2007]; Houston I ndep. Sch. Dist. v. Bobby R., 200 F.3d 341, 349 

                                                 
21 While some district courts have found that parents have a right to assess the adequacy of a particular school 
site to  meet their ch ildren's needs, the weight of t he relevan t au thority supports the approach taken here (see 
B.K. v. New York City Dep't of Educ., 12 F. Supp. 3d 343, 370–72 [E.D.N.Y. 2014]; M.L. v. New York City 
Dep't of E duc., 2014 WL 1301957 [S.D.N.Y. Mar. 31, 2014]; M.O. v. New York City Dept. of Educ., 996 F. 
Supp. 2d  26 9, 2 71–72 [ S.D.N.Y. 201 4]; E.H . v. N ew Yo rk City D ep't o f Edu c., 20 14 WL 1224417, at *7 
[S.D.N.Y. Mar. 21 , 2014]; R.B. v. New Yo rk City D ep't of Educ., 2013 WL 5438605, at *17 [S.D.N.Y. Sept. 
27, 2013], aff'd, 2014 WL 5463084 [2d Cir. Oct. 29, 2014]; E.F. v. N ew York City Dep't of Educ., 2013 WL 
4495676, at *26 [ E.D.N.Y. Aug. 19 , 201 3]; M.R. v  New York City Bd . of Ed uc., 2013 WL 4834856, at *5 
[S.D.N.Y. Aug. 14, 2013]; A.M. v. New York City Dep't of Educ., 964 F. Supp. 2d 270, 286 [S.D.N.Y. 2013]; 
N.K. v. New York City Dep’t of Educ., 961 F. Supp. 2d 577, 588–90 [S.D.N.Y. 2013]; Luo v. Baldwin Union 
Free Sch. Dist., 2013 WL 1182232, at *5 [E.D.N.Y. Mar. 21, 2013], aff'd, 556 Fed. App'x 1 [2d Cir Dec. 23, 
2013]; A.D. v. New York City Dep't of Educ., 2013 WL 1155570, at *13 [S.D.N.Y. Mar. 19, 2013]; J.L. v. City 
Sch. Dist. of New York, 2013 WL 625064, at *10 [S.D.N.Y. Feb. 20, 2013]; Ganje v. Depew Union Free Sch. 
Dist., 2012 WL 5473491, at *15 [W.D.N.Y. Sept. 26, 2012], adopted, 2012 WL 5473485 [W.D.N.Y. Nov. 9, 
2012]; see also N.S. v. New York City Dep't of Educ., 2014 WL 2722967, at *12–*14 [S.D.N.Y. June 16, 2014] 
[holding that " [a]bsent non-speculative evidence to the  contrary, it is pr esumed that t he placement school will 
fulfill its obligations under the IEP"]; b ut see V.S. v. New York City Dep't  of Educ., 2014 WL 2600313, at *4 
[E.D.N.Y. June 10 , 2014]; C.U. v. New York City D ep't of Educ., 2014 WL 2207997, at * 14–*16 [S.D.N.Y. 
May 27, 2014]; Scott v. New York City D ep't of Educ., 6 F. Su pp. 3d 424, 444–45 [S.D.N.Y. 2014]; D.C. v. 
New York City Dep't of Educ., 950 F. Supp. 2d 494, 508–13 [S.D.N.Y. 2013]; B.R. v. New York City Dep't of 
Educ., 910 F.Supp.2d 670, 676–78 [S.D.N.Y. 2012]; E.A.M . v . Ne w Yo rk C ity Dep' t. of E duc., 20 12 WL 
4571794, at *11 [S.D.N.Y. Sept. 29, 2012]). 
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[5th Cir. 2000]; see D.D-S. v. Southold Union Free Sch. Dist., 2011 WL 3919040, at *13 
[E.D.N.Y. Sept. 2, 2011]; A.L. v. New York City Dep't of Educ., 812 F. Supp. 2d 495, 502–03 
[S.D.N.Y. 2011]).   
 
VII. Conclusion 
 
 In sum, the evidence in the hearing record supports the IHO's final determination that the 
district offe red the student a FAPE for th e 2012–13 school year.  On the basis of this 
determination, it is not n ecessary to examine the issues of whether the J ewish Center for Special 
Education was an app ropriate unilateral p lacement for the student and, as ra ised in the dis trict's 
cross-appeal, whether equitable co nsiderations support the parents' request for tuition costs, and 
the necessary inquiry is at an end (see M.C. v. Volunt own, 226 F.3d 60, 66 [2d Cir. 2000]; 
Walczak, 142 F.3d at 134).  The parties'  remaining contentions have been considered and need 
not be examined in light of the determinations herein.   
 
 THE APPEAL IS DISMISSED. 
 
 THE CROSS-APPEAL IS DISMISSED. 
 
Dated:  Albany, New York _________________________ 
  November 28, 2014 MATTHEW J. ZAPPEN 
     STATE REVIEW OFFICER 




