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DECISION
I. Introduction

This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 89 of the New York State Edu cation Law. Petitioners (the
parents) appeal from the decision of an im partial hea ring of ficer (IHO) which found that
respondent (the d istrict) offered their son an ap propriate ed ucational p lacement for the 2010 -
2011 and 2011-2012 school years and de nied their request to be re imbursed for the costs of the
student's attendance at Chapel Haven, an out-o  f-state residential school, for the 2012-13 and
2013-14 school years and additional compensatory services. The appeal is dism issed.

II. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individuali  zed education program (IEP), wh ich is deleg ated to aloc al
Committee on Special Education (CSE) that includes, but is not lim ited to, paren ts, teachers, a
school psychologist, and a dist rict representative (Educ . Law §  4402; see 20 U.S.C.

§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 = NYCRR 200.3, 200.4[d][2]). If disputes
occur between parents and school di stricts, incorporated among the procedural protections is the



opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[/]).

New York State has implemented a two-tiered system of administrative review to address
disputed m atters between parents and school di ~ stricts regarding "any m atter relating to the
identification, evaluation or edu cational placement of a stu dent with a disab ility, or a studen t
suspected of having a disability, or the provision of a free appropr iate public education to such
student" (8§ NYCRR 200.5[ 1i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an im partial hearing conducted at the local le vel before an IHO (Educ. Law §  4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type h earing regarding the m atters in
dispute in which the parties have the right to be accompanied and advised by counsel and certain
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at
the hearing that has n ot been dis closed five business days before the hearing; and obtain a
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[3][3][v], [vii], [xii]). The IHO must render and transm it a final written
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[3][5]).
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO may grant
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 D).
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]).

A party aggrieved by the decisi on of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO
to grant (§ NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8§ NYCRR 279.5). The SRO conducts an im partial review of the THO' s
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re
that the pro cedures at the hearing were consis tent with the requirements of due process; seek
additional evidence if necessary ; and render an inde pendent decision based upon the hearing
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).

II1. Facts and Procedural History
During the 2010-11 and 2011-12 school years,  the student was a high school student

found to be eligible for special education and related services and was classified as a student with
autism (Dist. Exs. 3; 21; 48). The studentr eceived special education program s and services



through a therapeutic support pr ogram run by the local BOCES (BOCES TSP) (Tr. pp. 74-76,
158, 174).!

The student's three most recent IEPs indicate he wanted to attend college (Dist. Exs. 3 at
p. 5;21 atpp. 6, 10; 48 at pp. 6, 8). The student received tw o strength-based assessments,” one
on April 28, 2010 (Dist. Ex 1), and one on March 16, 2012 ( Dist. Ex. 38). Each of the strength-
based assessments indicated the s tudent wanted to attend college (Dist. Ex. 38 at p. 1; see Dist.
Ex. 1 atp. 3).

A subcommittee of the CSE m et on June 16, 2010 to d evelop an IEP for the stud ent's
11th grade year (Dist. Ex. 3). Both of the student 's parents, a special education teacher, a school
psychologist, and a chairperson attended the m eeting (Dist. Exs. 2 at p. 6; 3 at p. 6). The IEP
included goals in study skills, reading, writing and mathematics (Dist. Ex. 3 at pp. 7-8). The IEP
also provid ed for the related services of ¢ ounseling, occup ational therapy (OT), and speech-
language th erapy, alon g with accom panying a nnual goals (id.atp p. 1, 8-9). The CSE
recommended door to door transportation with a matron (id. at p. 1).  Program modifications,
accommodations, and supplem entary aids and servic es included access to a word processo T,
keyboarding instruction, and a behavioral interv ention consultant for the teacher (id. at pp. 1-2).
The IEP indicated the student benefited from scripting social situations, the use of role play, high
levels of structure and routine, and frequent verbal cues and visu al reminders (id. at p. 2). The
IEP indicated the stud ent was not to participate in the academic portion of the general education
curriculum (id. at p. 3).> Parent counseling and training was recommended to provide the parents
with "information about development" and to assist them in supporting the implementation of the
IEP and generalizing the student' s learning to the home environment (id.). The June 2010 IEP
recommended placement in the BOCES TSP progr am for three hours per day (id. at p. 1).* The
student was to participate in general physical education as well as adapted physical education (id.
at p. 3). The IEP indicated the parents discussed the possibility of mainstreaming the student (id.
atp. 6).

The June 2010 IEP includes post-secondary go als and a coordinated set of transition
activities (Dist. Ex. 3 at p. 5). It notes the student' s intent to attend college and to live
independently (id.). It also notes he is unsure about his career goal (id.). To address these long-

! Although not defined in the hearing record, BOCES stands for "Board of Cooperative Educational Services"
(see Educ. Law § 1950).

2 The district director of special education described the strength-based assessment as a re gionally designed
assessment that focused on a student's strengths and as pirations and included input from parents and sch ool
personnel (Tr. pp. 260-61). The forms also included information on areas of need (see Dist. Exs. 1; 38).

* The district director of sp ecial education testified that the curriculum in the student's BOCES TSP p rogram
was not modified (Tr. p. 228). The statement on the IEP may have been intended to refer to participation in
general education classes; however, it was not explained during the hearing and there is, therefore, no way to
clarify this apparent contradiction.

* Accor ding to the district director of special education this meant the student w ould have bee n in general
education cl asses for the remainder of the school day, or 2.5 hours ( Tr. p 266-67). Ho wever, thereisno
evidence in the hearing record that the student was placed in a general education class.



term goals, the IEP pr ovided tran sition ac tivities, inc luding: a cours e of study leading to a
Regents diplom a, connec ting with VESID and OMH, ° providing the opportunity to take a
college course, and further noted related services relevant to transition were in the related service
section of the IEP (id.). It further referenced  a streng th-based career assessm ent and stated
someone from BOCES would begin co llege exploration with the stude nt and his family (id.). It
also noted the student had adequa te daily living skills, but staff would work on im proving social
skills and self-advocacy skills (id.).

The June 2010 IEP stated the student was expe cted to receive a Regents diplom a in June
2012 (Dist. Ex. 3 at p. 3). The minutes from the meeting indicate the program staff were to meet
with the parents to begin tran  sition planning, career counseli ng, paperwork support, and to
provide information on supports available (id. at p. 6). The parents voiced concerns about the
student's adaptive behavior skills, and the m  inutes indicated the team would reconvene to
address the parents' concerns; however, there is no evidence in the hearing record indicating that
this m eeting occurred (id.). The parents signe d a for m indicating approval of the program
services, and placement recommended in the June 2010 IEP (Dist. Ex. 4).

A transition planning m eeting was held on Oc tober 27, 2010 (Dist. Ex . 9). Participants
included the student' s mother, a case m anager (who was also the chairperson at the June 2010
CSE subcommittee meeting), a community worker, a school counselor, and a school
psychologist (id. at p. 1). The notes indicate th ere were discussions regarding the PS AT, SAT,
and ACT and the process for receiving accommodations (id. at p. 2).

The student's next IEP was developed at a meeting of the CSE subcommittee on May 26,
2011 (Dist. Ex. 21 at p. 1). The CSE subcomm ittee recommended programs and services for the
2011-12 school year, the student' s 12th grade year (id.). Participants at the May 2011 CSE
subcommittee meeting included th e student's mother, the student' s special educatio n teacher, a
school psychologist, a BOCE S administrator, a case m anager, and a chairperson (id.). Like the
previous [EP, the May 2011 IEP included goals in st udy skills, reading, and wr iting (id. at p. 6).
The IEP also provided f or the related services of counseling, OT, and speech-language therapy
with accompanying goals (id. at pp. 6-8). Many of the same accommodations and supports from
the June 2010 IEP appear on this IEP (compare Dist. Ex. 3, with Dist. Ex. 21). The student was
to receive door to door transportation with a matron (Dist. Ex. 21 at p. 11). In addition, use of a
calculator and a word processo 1 are referenced as related servic es in the trans ition activitie s
section (id. at p. 10). The May 2011 IEP provides for a behavioral intervention consultant for the
teacher as needed and includ ed b ehavioral g oals, bu t sp ecifically s tated the s tudent did not
require positive behavioral interventions (id. __ at pp. 5, 7-8). Under the postsecondary goals
section, th ¢ [EP stated the studen t's goals w ere to atten d colleg e and pursue com petitive
employment (id. at pp. 5-6). It  also specifically indicated inde pendent living skills were not
applicable for this stud ent and, in th e coordinated set of tran sition activities section o f the IEP,
stated the student was adequate in daily li  ving skills (id. at pp. 6, 10). The May 2011 IEP
includes a statement that the guidance counselor would discuss the student's course of study and

> Pres umably these references are to the New York State Ed ucation De partment's (t hen-named) O ffice of
Vocational and Educational Services for Individuals with Disabilities and the New York State Office of Mental
Health.



future plans for attending college and noted he was in a "regents level prepatory program" (id. at
p. 6). The IEP also includes one annual goal to address transitioning in to adulthood: "[t]he
student will state interests and abilities related to future career goals" (id. at p. 7). The IEP also
provided tr ansition ac tivities, inclu ding: com pleting 12 th grade and graduating withah igh
school diploma; improving skills using iden tified accommodations, as well as a calculato r and a
word processor; provision of inform ation about vocational program s and supporting college
exploration to the family; and the f amily and the student identifying re sources for post-school
living and employment (id. at pp. 9-10).

During this time period and extending into the student's senior year, the parents discussed
their concerns with various dist rict and BOCES staff, including the transition coordinator, the
BOCES community service worker, and the school psychologist (Tr. pp. 324-25, 360-61, 447-
52, 454-55, 499-501, 665-67). They noted particular concerns about the student's readiness for
college and independent living and his associated needs for training in daily living skills (see Tr.
pp. 184-188, 228, 324-25360-61, 447-52, 454-55, 499-501, 665-67).

According to the May 2011 IEP, the student was to spend three hours per day in a special
class (Dist. Ex. 21 at p. 7). © The IEP indicated the student' s program was moving to a different
high school (id. at p. 1). The IEP notes the stud ent is on track to receive a Regents Diplom a
(id.). The parent signed a form indicating agreement with the plan (id. at p. 13).

The student's final IEP at issue in this proceeding was developed at an April 23, 2012,
CSE meeting and was to be implemented for the remainder of the 2011-12 school year (Dist. Ex.
48 at p. 1). The CSE anticipated that the student would graduate in June 2012 (id. at p. 9). The
IEP describes the April 2012 CSE m eeting as a reevaluation review m eeting and exit m eeting
(id. at p. 2). At the tim e of the meeting, the student was 17 years old (id. at p. 1). The student' s
father, two school psychologists, a general education teacher, a  special education teacher, a
BOCES administrator, a BOCES ¢ ommunity worker, a g uidance counselor, a sp eech-language
therapist, and the district's director of special education participated in the meeting (Dist. Exs. 47
at pp. 3-4; 48 atp. 1). The IEP indicated one of the teachers reported th e student had passed all
required Regents exam s, acquired 2 0.5 credits, and was on track to co  mplete five addition al
credits (Dist. Ex. 48 at p. 2). It was reported that the district would certify the student as eligible
for a Regents diplom a on June 22,2012 (id.). At the April 2012 CS E meeting the student' s
father expressed his belief that the student's ACT scores indicated he was not college ready (Dist.
Exs. 47 atp. 5; 48 at p. 2). ' The comments attached to the ~April 2012 IEP indicated that the
student did not want to participate inam ainstreamed class and the father was concerned the
student was not college ready (D ist. Ex. 48 at p. 2). Atth e April 2012 m eeting the CSE m ade
several recommendations regarding additions to the student' s IEP in an ef fort to address th e
parents' concerns (id.). Thes e additional recommendations includ ed twelve week s of travel
training, the provision of a diagnostic vocat  ional evaluation through the "JCCA Com  pass

® As with the 2010-11 school year, there is no evidence in the hearing record that the student attended a general
education setting during the 2011-12 school year.

7 On an Oct ober 20 11 adm inistration o f the AC T, the student scored at or abo ve the benc hmark indicating
readiness for first year college courses in English and below the benchmarks for math, reading, and science
(Dist. Ex. 25 at p. 2).



Project,"® medication managem ent training, and par ticipation in Fast Forward—a com puter-
based program designed to address processing speed and concentration (Dist. Ex. 48 at pp. 2, 10,
13). The postsecondary goals section of the Ap ril 2012 IE P includes goals to attend a college
program that prov  ides academ ic and soci al supports, pursue com petitive em ployment
opportunities with support, and live in a postsecondary college program with support (id. at p. 8).
The student's needs are identified as being in an academic program in a therapeutic environment
with counseling, as needing to attend am  eeting with a counselor from the State Education
Department's Office of Adult Career and Continuing Education Services-Vocational
Rehabilitation (ACCESS-VR), and as needing to a pply for SSI when he tu rned eighteen (id.).
The section regarding the transition activities is similar to the prior May 2011 IEP (compare Dist.
Ex. 48 at pp. 12-13, with Dist. Ex. 21 atpp. 9-  10). However the April 2012 IEP added the
development of self-determ ination and self-advo cacy skills, participation in travel training, and
the completion of a voc ational evaluation through the JCAA Com pass Project (id.). The April
2012 IEP recommended placement in a special class for six hours per day (Dist. Ex. 48 at p. 10).
The rem ainder of the April 2012 [EP is sim  ilar to the student' s previous IEPs in term s of
structural content (see Dist. Ex. 48).

In a letter dated April 27, 2012, the student' s father wrote to the district' s director of
special education, noting the parents' interest in the proposed IEP changes but specifically noting
that the entire plan appeared to be based on the student graduating in June 2012 with a Regents
diploma (Dist. Ex. 49). The parents indicated th at they were not willing to accept th is condition
(id.). On May 16, 2012, the district' s director of special education replied (Dist. Ex. 51). The
district's letter forwarded the April 2012 IEP a nd an exit summ ary indi cating the student was
certified to graduate and woul d graduate on June 22, 2012 with a Regents diploma (id.). The
district a sked whe ther t he par ents wa nted t o p roceed w ith t ravel training, t he di agnostic
vocational evaluation, and Fast Forward (id.). The student did not attend graduation and did not
pick up his diploma (Tr. pp. 1129-30).

The parents notified th e district by letter dated June 4, 2012 they were n ot accepting the
proposed placement and program (Parent Ex. Q). Fu rther, the parents notified the d istrict they
were placin g the studen t at Chapel Haven as pa rt of his educational program and would seek
reimbursement (id.). In July 2012, the student began attending the Asperger' s Syndrome Adult
Transition Program (ASAT) at Chapel Have n (Tr. pp. 924, 932,937, 1 211, 1491). The student
had been accepted into the program by letter dated February 3, 2012 (Parent Ex. M).

A. Due Process Complaint Notice

On September 13, 2012, the student and hi s parents filed an am ended due process
complaint notice (Parent Ex. B). > The due process com plaint notice sp ecifically addressed the

¥ The hearing record reflects that JCCA stands for Jewish Child Care Associates (Tr. p. 114).

’ The parents originally filed a due process complaint notice on July 10, 2012 (Parent Ex. A). While the IHO
decision references amended due process complaint notices dated July 12, 2012 and July 13, 2012, the hearing
record does not provide any information regarding them (IHO Decision at p. 1). However, as they are not at
issue here, the fact that they are not included in the hearing record does not have any substantive effect upon my
review.



2010-11,2011-12, and 2012-13  school years (id.). '® Although the original due process
complaint notice contained a claim for pendency, pendency issues were waived during an August
14, 2013 prehearing conference (IHO Decision at p. 1; Parent Ex. A at pp. 2, 10).

The amended due process com plaint notice alle ges, among other issues, that the district
failed to:

Timely evaluate the student's transition needs and develop a transition plan;
Provide appropriate transition services and supports;

Provide IEP annual goals to address transition needs;

Provide parent training and counseling;

Develop appropriate IEPs; and

. Develop a Functional Behavioral Assessment (FBA)

(Parent Ex. B at pp. 2-9).

A S

The parents further claim ed that th e district improperly graduated th e student over their
objections (Parent Ex. B atpp. 4-5). Asrelief, the pare nts requested reimbursem ent,
compensatory, or prospective funding of the co sts of the student' s tuition for the 2012-13 and
2013-14 school years at Chapel Haven, com pensatory education services, and parent counseling
and training (id. at p. 9).""

B. Impartial Hearing Officer Decision

The impartial due process hearing comm enced on October 17, 2012 and continued for a
total of eight days before concluding on Fe bruary 25, 2013. In a decision dated May 20, 2013,
the ITHO found in favor of the dist rict, dismissed the due process co mplaint notice in its entirety
and denied the parents' requested relief (IHO Decision at pp. 81-84). In so doing the IHO found
that the student was in vited to CSE meetings; the district evaluated the student in a timely
fashion; the student's vocational, occupational, and transitionalp resent]l evelso f
performance were appropriately evaluated; the academic component o f t he I EPs offered
the studenta F APE; the district provided services resulting inthe studentm  aking
social/emotional progress of the student; the district did not deny the student a FAPE by not
providing supplem ental parent counseling and training; the transition goals contained in the
IEP were appropriate; the additional services recommended in the IEP were appropriate; the
IEP was reasonably calculated to provide meaningful educational progress; and that the parents'
refusal to accept the s tudent's diploma did not invalidate his having earned sufficient credits to

' The pa rents' due process ¢ omplaint not ice reco gnizes t hat there is a two year statute of lim itations and
specifically states that the demand applies only to the portion of the 2010-2011 school year that falls within the
two year tim e period. Therefore this decision only ad dresses the two years preced ing the filing of th e due
process complaint notice. Further, the student was not attending a district program during the 2012-2013 school
year because he had graduated and, therefore as discussed below, a FAPE analysis is not applicable to the 2012-
13 school year.

" The pare nts waived requests for one hour per week of speech-language therapy, one hour per week of OT,
and the tuition and costs, including transportation, of the student's attendance at a university (Parent Post-Hr'g
Br. atp. 1).



graduate and passing his Regents exams and thus the District was not obligated to provide the
student with educational services subsequent to the end of the 201 1-2012 (IHO Decision at pp.
58-75, 81-82). The IH O further found that in any event, the parents' unilateral placem ent was
not appropriate because it was not in the least restrictive environment in which the student could
receive educational benefits (id. at pp. 75-78  , 82). Finally, the I ~ HO found that equitable
considerations did not favor the parents' request for funding of the student's tuition at Chapel
Haven (id. at pp. 79-82).

IV. Appeal for State-Level Review

The parents appeal, arguing th at the IHO erred in finding th  at the district offered the
student a FAPE, and further co ntending that the district' s failure to conduct vocational
assessments and provide transi  tion planning am ounted to a gr oss violation of the IDEA
warranting an award of com pensatory relief. Pe titioners contend that an appropriate award of
compensatory education is placem ent at Chapel Haven for the two years subsequ  enttoth e
student's graduation and that equitable considera tions do not warrant a reduc tion or denial of the
parents' requested relief. Parents request that the IHO's decision be reversed and that they be
awarded tw o years of com pensatory relief cons isting of: (1) tuition a nd related c osts for the
student's placem ent at Chapel Haven for the 2012-2013 and 2013-2014 school years;

(2) reimbursement for transportation to and from Chapel Haven during this time period; (3) up to
four hours per m onth of parent counseling a nd train ing; and (4) addition al co mpensatory
education for services the di strict failed to provide during the 2010-11, 2011-12, and 2012-13
school years.

The district answers and asserts the IHO m ade detailed findings of fact supported by the
evidence and the THO explained the eviden ce and the reasons for his conclusions with spec ific
references to the hearin g record. The district contends that it did not deny the student a FAPE
and there is no basis for awarding com pensatory education. The district asserts that the [HO' s
decision should be upheld and the Petitioner's complaint should be dismissed in its entirety.

V. Applicable Standards

Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the




way of substantive content in an IEP"" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of ~ procedures for developing a student' s IEP and
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (¢) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd.
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App'x 156, 2009
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek  v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d
415,419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][i]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction”
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at m ust be provide d through an IEP" (W _alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;
Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,’ and . .. affords the student with an op portunity greater than
mere 'trivial advancement™ (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citations
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M__ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the least restric  tive environm ent (LRE) (20 U.S.C. §  1412[a][5][A]; 34 CFR
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.
2010], aff'd, 486 Fed. App'x 954, 20 12 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch.
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).




An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][1][A];
8 NYCRR 200.4[d][2][ii1]), and provides for the us e of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]).

The IDEA authorizes "appropriate” relief to be awarded for a denial of a FAPE, including
compensatory education or addi tional services —specifically, th e "replacem ent of educational
services that the child should ha ve received in the first place" (Reid, 4 01 F.3d at 518; accord
Newington, 546 F.3d at 123). Com pensatory education is an equitabl e remedy that is tailored to
meet the u nique circu mstances of each case (W_enger v. Canasto ta, 979 F. Su pp. 147,15 1
[N.D.N.Y. 1997]). W ithin the Second Circuit, compensatory reli ef in the for m of supplem ental
special education or related services has been awarded to students who are eligible for continued
instruction under the IDEA if there has been a denial of a FAPE (see Newington, 546 F.3d at 123
[stating that "[t]he IDEA allows a hearing offi cer to fashion an appropriate rem edy, and . . .
compensatory education is an available optio  n under the Acttom  ake up for denial of a
[FAPE]"]; Student X. v. New York City Dep't of Educ., 2008 WL 4890440, at *23 [E.D.N.Y.
Oct. 30, 2008]; see generally R.C. v. Bd of  Educ., 2008 WL 9731053, at *12-13 [S.D.N.Y.
March 6, 2 008]). In ad dition, compensatory edu cation h as been awarded to stud ents who are
ineligible by reason of age or graduation if there has been a gross violation of the IDEA resulting
in the denial of, or exclusion from , educational services for a substan tial period o f time (see
French v. New York State Dep't of Educ., 476 Fed. App'x 468, 471-72 [2d Cir. 2011]; Somoza v.
New York City Dep' t of Educ., 538 F.3d 106, 109 n.2, 113 n.6 [2d Cir. 2008]; Mrs. C.v.
Wheaton, 916 F.2d 69 [2d Cir. 1990]; Burr v. A mbach, 863 F.2d 1071 [2d Cir. 1988]; Cosgrove
v. Bd. of Educ., 175 F. Supp. 2d 375, 387 [N.D.N.Y. 2001]).

The burden of proof is on the school district during an impartial he aring, except that a
parent seeking tuition reim bursement for a unilateral plac ement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at
184-85; M.P.G. v. New York City Dep't of Educ., 2010 WL 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

VI. Discussion
A. Graduation

The parents assert that the district graduated the student over their written objections.
The paren ts reques ted that the s tudent rem ain eligible f or spec ial ed ucation pro grams and

services for the 2012-13 school year; however, the di strict rejected the pare nts' request and sent
the parents a prior written notice indicating that the student would receive a Regents diplom a on
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June 22, 2012 (Dist. Ex. 51 at pp. 5-8). In New Yo rk State, a student who is otherwise eligible
as a student with a disability, m ay continue to obtain services under th e IDEA until he or she
either rece ives a local or Regents high  school diploma (34 CFR 300.102[a][3][i]; 8 NYCRR
100.5[b][7][1i1]), or until the conclu sion of the ten-m onth school year in which he or she turns
age 21 (Educ. Law §§ 3202[1], 4401[1], 4402[5][b]; '* 8 NYCRR 100.9[¢], 200.1[zz]; see 34
CFR 300.102[a][ 1], [a][3][ii]).

According to the h earing record, the student met all of the requirem ents for graduation,
passed his Regents exams, and graduated high school with a Regents diplom a on June 21, 2012
(Dist. Exs. 53; 54; 56; 57; 65). "> The parents raised concerns th at the student was not ready to
graduate, primarily because they believed he lacked the necessary social and daily living skills to
attend college and live independently (see Dist. E x. 48 at p. 2). For these reasons, the parents
rejected some of the transition oriented activit ies added to the April 2012 IEP, believing those
services were tied to accepting graduation (T r. pp. 1534-38; Dist. Ex. 49). The student did not
attend graduation and has not picked up hi s diploma (Tr. pp. 237, 354, 467-68, 1129-30). As
noted in the IHO' s decision, the pa rents' and student's decision not to attend graduation or pick
up the student's diploma did not alter the student's graduation status (IHO Decision at pp. 70-71).
Accordingly, the student graduated on June 21, 2012, and his eligibility for special education
programs and services as a student with a disability ended at that time (34 CFR 300.102[a][3][i];
8 NYCRR 100.5[b][7][iii]; s ee T.M. v. Kings ton City Sch. Dist., 891 F. Supp. 2d 289, 294-95
[N.D.N.Y. 2012])."*

B. Compensatory Education

Although the student's eligibility for special education programs and services as a student
with a disability ended upon hi s graduation on June 21, 2012, the pare nts assert that the student
is eligible for com pensatory education for a denial of FAPE dur ing the 2010-11 and 2011-12
school years, with such services to consist of placement at Chapel Haven during the 2012-13 and
2013-14 school years. However, unless the district committed a gross violation of the IDEA, the
student would not be entit led to co mpensatory education after his eligibility as a student with a
disability ended (French, 476 Fed. App' x at 471-72; see Somoza, 538 F.3d at 109 n.2; Mrs. C.
916 F.2d 69; Burr, 863 F.2d 1071). In addition, given the fact that g raduation and receipt of a
high school diplom a are generally considered to be evidence of educational benefit (Pascoe v.
Washington Cent. Sch. Dist., 1998 W L 684583 [S.D.N.Y. 1998]; Ap_ plication of the Bd. of
Educ., Appeal No. 05-037; see also Rowley, 458 U.S. at 207 n.28; W alczak v. Fla. Union Free

Sch. Dist., 142 F.3d 119, 130 [2d Ci r. 1998] [noting th at "the attainm ent of passing grades and
regular adv ancement fr om grade to grade are generally accepted in dicators of satisfactory

2 If a stude nt with a disability reaches age 21 during July or August and is otherwise e ligible, the student is
entitled to continue in a summer p rogram until th e earlier of Au gust 3 1 or th e termin ation of the su mmer
program (Educ. Law § 4402[5][a]).

" The student scored in the 80s on all of his Regents exams (Dist. Ex. 54); which the district director of special
education described as an indication that the student was ready for college level courses (Tr. pp. 125-27).

' Although the parents initially sought pendency in their July 2012 due process complaint notice, they dropped

their request for pendency in the amended September 2012 due process com plaint notice as they ha d already
placed the student at Chapel Haven (see IHO Ex. 1 at pp. 1-2).
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progress" under the ID EA]), the receipt of which term inates a student's entitlement to a FAPE
(34 CFR 300.102[a][3][i]; 8 NY CRR 100.5[b][7][iii]; 200.4[i]; but_see, 8 NYCRR 200.4[c][5]
[noting that a student may still remain eligible for special education services even though he has
advanced from grade to grade]), when taken together with the Sec ond Circuit' s standard
requiring a gross violation of th e IDEA during the student' s period of eligibility (see Garro v.
State of Connecticut, 23 F.3d 734, 737 [2d Cir. 1994]; Mr_s. C., 916 F.2d at 75), it is a rare case
where a student graduates with a Regents high school diploma and yet still qualifies for an award
of compensatory education (see, e.g., J.B. v. Killingly Bd. of Educ., 990 F. Supp. 57 [D. Conn.
1997] [where student apparently graduated and received diploma prior to the district establishing
the appropriate graduation requirements, court decided student had established a prima facie case
of likelihood of success on the merits on a possible award of continued compensatory education];
Application of a Student with a Disability, Appeal No. 11-159; Application of the Dep't of Educ.,
Appeal No. 11-114; Application of a Child with a Disability, Appeal No. 05-089; Application of
the Bd. of Educ., Appeal No. 05-037).

The parents allege two reasons why the di strict did not offer the student a FAPE: " first,
that the district did not conduct appropriate eval uations for transition services and, relatedly, did
not recommend appropriate transition services in the student's IEPs, and second, that the district
did not include parent counseling and training in the student's IEPs.

1. Transition Services

Under the IDEA, to the extent appropriate for each individual student, an IEP m ust focus
on providing instruction and experiences that enab le the student to prep are for later post-school
activities, including postsecondary education, employm ent, and i ndependent living (20 U.S.C.
§ 1401[34]; see Educ. L aw § 4401[9]; 34 CFR § 300.43; 8 NYCRR 200.1[fff]). Accordingly,
pursuant to federal law and State regulations, an IEP for a student who is at least 16 years of age
(15 under S tate regulations), or younger if determ ined appropriate by the CSE, must include
appropriate measurable postsecondary goals ba sed upon age appropriate transition assessm ents
related to training, educ ation, em ployment, and, if appropri ate, independent living skills (20
U.S.C. § 1414[d][1][A][i][VII]; 34 CFR 300.320[b]; 8 NYCRR 200.4[d][2][ix]).

An IEP must also includ e the transition serv ices needed to as sist the stud ent in reaching
those goals (20 U.S.C. § 1414[d][1][A][i][VIII]; 34 CFR 300.320[b]). Inth is regard, State
regulations require that an IEP include a statement of a student's needs as they relate to transition
from school to post-sch ool activities (§ NYCRR 200.4[d][2][ix][a]), a s well as th e trans ition
service needs of the stud ent that focus on the student' s course of study, such as participation in
advanced placement courses or a vocation al education program (8 NYCRR 200.4[d][2][ix][c]).
The regulations also require that the student' s IEP includ e needed ac tivities to f acilitate the
student's movement from school to post-school ac tivities, including instruction, related services,
community experiences, the develo pment of em ployment and other post-school adult living

!> While the parents raised additional claims in their due pro cess complaint notice, they were not raised on
appeal (see Parent Ex. B at pp. 4-9). For example, the due process complaint notice included allegations that
the district failed to conduct an FBA or develop a BIP (id. at p. 5). To the extent that the parent has not raised
claims appearing in the due process complaint notice on appeal, I consider them to have been waived.
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objectives and, when appropriate, acquisition o f daily living skills and a functional vocational
evaluation (8 NYCRR 200.4[d][2][ix][d]), as well as a statem ent of responsibilities of the school
district (or participa ting agencies ) for the prov ision of ser vices and a ctivities tha t "prom ote
movement" from school to post-school.

In this instance, the hearing record does not  support finding that th e district failed to
assess the student's transition needs to the extent that it r esulted in a co mplete deprivation of a
FAPE or a gross violation of the IDEA. The student, his parents, an d program staff provided
information for two strength-based assessm ents, the first on April 21, 2010, and the second on
March 16, 2012 (Dist. E xs. 1; 38). 16 1n addition, a Vineland A daptive Behavior Scales, Second
Edition (VABS) was completed as part of a psychological evaluation of the student in September
2010 (Dist. Ex. 6). According to the VABS, the student exhibited needs in the areas of verbal
expression, communication, and adaptiv e living skills (id. at pp. 2, 5). 7 However, despite an
indication on the VABS that adaptive living s  kills were a n area of need f or the student, th e
student's May 2011 IEP indicated that the student was adequate in daily living skills (id. at pp. 6,
10).

As discussed above, the student' s June 2010, May 2011, and April 2012 IEPs also
included transition goals and activ ities to achieve those goals (Dist. Exs. 3; 21; 48). The
transition ac tivities focused on the student attending college after gradua tion, co nnecting th e
student with State agencies that provide serv ices post-graduation, and identifying the student' s
career preferences (Dist. Exs. 21 at pp. 7, 9-10; 48 at pp. 8-10). In addition, the April 2012 IEP
included recomm endations for twelve weeks of  travel training, the provision of a diagnostic
vocational evaluation through the JCCA Compass Project, medication management training, and
participation in Fast Forward (Dist. Ex. 48 at pp. 2, 9-10, 13). The hearing record indicates that
the district suggested that th e parents look into Think Colle ge, a postsecondary program that
assists students with disabilities in transitioning into college classes in a general education setting
(Tr. pp. 113-14, 240-41, 382; Dist. E x. 38 at p. 1). The parents ac knowledged that some of the
activities w ould have b enefitted th e student, s uch as trav el train ing, m edication m anagement
training, and the adm inistration of a diagnostic vocational evaluati on (Dist. Ex. 49). However,
the parents rejected th ose services, believ ing them to be tied to accep ting graduation (Tr. pp.
1534-38; Dist. Ex. 49)."®

Under these circumstances, although the district could have better addressed the student's
independent living skills, the hearing record does not support a finding that the transition
services offered were so bare as to constitute a gross violation of the IDEA (see French, 476 Fed.
App'x at 471-72 & n.5 [holding th  at procedural violations, in cluding failure to develop a

'® The stre ngth-based asses sments were based on information provided by th e stud ent, th e fam ily, a nd the
school regarding the student's strengths, skills, interests and talents, hopes and dreams for the future, and what
helped the student achieve. The strength-based assessments were intended to help in transition planning for the
student (Tr. pp. 81, 184-185, 355, 458).

"7 The psychological report also indicated that these needs were being addressed through counseling (Dist. Ex. 6
atp. 4).

'8 The parents rejected Think College, in-part, because it was not a residential program (Dist. Ex. 49).
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transition plan for post-secondary p lacement, did not amount to a gross viol ation of the IDEAY]).
The parents focus m uch of their arg ument on a Ma ssachusetts district court case, in which the
district court found a student elig ible for com pensatory education after graduation from high
school because the district denied the studen  ta FAPE by failingto  address th e student' s
pragmatic language skills, vocational skills, and independent living skills while the student was
eligible for special education program s and serv ices (Dracut Sch. Comm. v. Bureau of Special
Educ. Appeals, 737 F. Supp. 2d 35, 52-55 [D. Mass. 2010]). "° However, as noted by the IHO,
the court in Dracut did not apply the standard applicable in New York, i.e., that unless the district
committed a gross v iolation of the I DEA resulting in " the student's complete deprivation of a
FAPE" or the exclusion of the student from school for a substantial period of tim e, a student is
not eligible for compensatory education after the student's eligibility as a student with a disability
has ended (French, 476 Fed. App'x at 471-72; see Somoza, 538 F.3d at 109 n.2).

2. Parent Counseling and Training

Turning next to the parents' claim that the omission of parent counseling and training
from the student's June 2010, May 2011, and April 2012 IEPs resulted in a gross violation of the
IDEA, State regulations require that an IEP ind icate the ex tent to whic h parent counseling and
training will be provided to pa rents, when appropriate (§ NYC RR 200.4[d][2][v][b][5]). Parent
counseling and training is defi ned as: "assisting parents in understanding the special needs of
their child; providing parents with infor mation about child development; and helping parents to
acquire the necessary s kills that will allow them to support the im plementation of their child' s
individualized education program " (8§ NY CRR 200.1[kk]; see 34 CFR 300.34[c][8]). State
regulations further provide for the provision of pa rent counseling and training for the parents of
students with autism to enable them "to perfor m appropriate follow-up intervention activities at
home" (8§ NYCRR 200.13[d]). The Second Circu it has explained that "[t]hough the failure to
include parent counseling in th e IEP m ay, in s ome cases (parti cularly when aggregated with
other violations), result in a denial of a FAPE, in the ordinary case that failure, standing alone, is
not sufficient to warrant reimbursement" (R.E., 694 F.3d at 191; see T.M. v. Cornwall Cent. Sch.
Dist., 752 F.3d 145, 169-70 [2d Cir. 2014]; F.L.v.  New York City Dep' t of Educ., 553 Fed.
App'x 2, 7 [2d Cir. 2014]; M.W. v. New York City Dep't of Educ., 725 F.3d 131, 141-42 [2d Cir.
2013]).

In th is in stance, th e s tudent's I[EPs di d not include a specific provision for parent
counseling and training (D ist. Exs. 3; 21; 48). ° Although parent counse ling and training is not
identified in the student' s IEPs (see Dist. Ex s. 3; 21; 48), there wa s testim ony regarding the
provision of parent counseling and training, as noted in the IHO' s decision (IHO Decision at p.

"% 1t should also be noted that, contrary to the parents' interpretation of Dracut, the district did not get "slammed"
with two years of placem ent in a resi dential facility as co mpensatory education (Pet. § 8). Rather, the court
remanded th e matter to th e hearing officer to d etermine an appropriate award of com pensatory education
(Dracut, 737 F. Supp. 2d at 55-57).

** The June 2010 I EP st ates "[ pJarent co unseling a nd t raining i s recommended t o a ssist [t he] parents by
providing parents wi th i nformation ab out development and supporting the parents to practice the necessary
skills that will allow them to support the implementation of their child's individualized education program and
generalize [the student's] learning at home" (Dist. Ex. 3 at p. 3).
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13). For example, the BOCES community worker testified she provided the parents information
about colleges (Tr. p. 336). The community work er also provided the parents information about
vocational program s and weekend program s that might have benefitted Student (Tr. pp. 299,
336). The BOCES school psychologist also provided parent counseling and training (Tr. p. 447).
She testified that she had frequent communications with the parents in an effort to address their
needs in assisting the student (id.). The number of contacts varied, occurring up to five times per
week depending on the circum  stances at the ti me (id.). For exam ple, the BOCES school
psychologist discussed the student's need for expos ure to real world experiences and events (T r.
pp. 449-50). She recomm ended that the student be given m ore responsibility for chores and for
himself, and she recomm ended that the student pa rticipate more in activities such as shopping
(Tr. pp. 449-450, 452).

Based on the above, although the district did not include a specific provision for parent
counseling and training as a related service within the student's IEPs, the hearing record supports
finding that the parent was provided with at le ast a m inimal amount of parent counseling and
training while the student was enro lled in the BOCES program. Additionally, to the extent that
the district did commit a procedural violation in failing to specify parent counseling and training
on the student's IEPs as a related service, such a failure is not a gross viol ation of the IDEA (see,
e.g.,RE. 694 F.3d at 191; but see S.A. v. New York City Dep't of Educ., 2014 WL 1311761, at
*13 n.5 [S.D.N.Y. Mar. 30, 2014]).

C. Alternative Findings and Relief

Notwithstanding the above, even assuming for the sake of argument that [ had found that
the d istrict comm itted a gross pro cedural vio lation, any def iciencies in this cas e would no t
require that the parents be aw arded full funding of the stud ent's placement at Chap el Haven for
two years as equitable relief. The relief selected by the parents in this case would seem to have
the practical effect of extendi  ng the studen t's elig ibility at district expense, whereas an 'y
compensatory award due to a weakn esses in tran sition planning or s ervices should be far m ore
limited in scope because "[t]hat relief . . . arises from equity and is not a legislative authorization
to extend the reaches of the statute" (Cosgrove, 175 F. Supp. 2d at 388).

The purpose of a com pensatory education award is to rem edy a denial of a FAPE (see
Newington, 546 F.3d at 123 [holding  that com pensatory education is a rem edy designed to
"make up for" a denial of a FAPE]; see also Reid v. Dist. of Colum bia, 401 F.3d 516, 524 [DC
Cir. 2005] [holding that, in fashioning an appr ~ opriate compensatory education rem edy, "the
inquiry must be fact-specific, and to accomplish IDEA's purposes, the ultimate award m ust be
reasonably calculated to provide the educational benefits that likely would have accrued from
special education services the school district should have supplied in the first place"]).

As com pensatory education, the p arents re quest placem ent of the stu dent at Chapel
Haven for two years at district expense. The pa rents enrolled the student in the ASAT program
at Chapel Haven, which is described as a year -round two-year residential program (Tr. pp. 925-
26, 931-32). The supervisor of ASAT described Chapel Haven as an agency for individuals with
disabilities focused on assisting such individuals to learn independent living skills (Tr. p. 923).
A total of 13 students are enrolled in ASAT, which has 6 staff m embers who supervise the
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residents and have case m anagement responsibilities (Tr. p p. 927-28). In addition, a part-time
cognitive b ehavioral th erapist and a full tim e speech-language th erapist are assigned to the
program (Tr. p. 928). ASAT students live in apartm ents in one of two residential buildings (id.).
One overnight staff person is assigned to each  residence (id.). The program foc uses on four
curriculum domains: social communication, self-determination, college and vocational skills, and
independent living skills (Tr. p. 929). Th e curriculum is im plemented through one-on-one

meetings, classes, community-based experiences, and apartm ent-based training and m entoring

(id.).

Although, there is inform ation in the hearing record regarding the services provided by
Chapel Haven, the evidence of de privation of services in the hearing record did not support
placement in a two year residen tial facility was re quired in order to p rovide the student with the
educational benefits that he w ould have received from spe cial education services the district
should have supplied in the first place.

As discussed above, the crux of the parents' argument is based on their assertions that the
district failed to assess the stud ent's transiti on needs and recomm end appropriate transition
activities.”! Additiona lly, the pa rents criticized the di strict's failure to p rovide assistance with
daily living skills su ch as travel, m oney managem ent, m edication m anagement, banking,
cooking, cleaning, laundry, using a telephone, or community enga gement—skills directed at
aiding the student to live, attend college, or work independently. While Chapel Haven addressed
these skills, nothing in the hearing record indicat es that a year round re sidential placement was
necessary to provide such services. As com pensatory education is an equitab le remedy that is
tailored to meet the unique circumstances of each case, it follows that equitable factors should be
considered in fashioning an approp riate com pensatory edu cation award (Wenger v. Canastota,
979 F. Supp. at 151; see J.G. v. Kiryas Joel Union Free Sch. Dist., 777 F. Supp. 2d 606, 643-44
[S.D.N.Y. 2011]; see also Parents of Stude nt W. v. Puyallup Sch. Dist. No. 3, 31 F.3d 1489,
1496-97 [9th Cir. 1994]). In the context of tuiti on reimbursement, such factors have included
services provided beyond those required to address a student's educational needs (C.B. v. Garden
Grove Unified Sch. Dist., 635 F. 3d 1155, 1160 [9th Cir. 2011]), as well as a parent's failure to
locate a placem ent closer to hom e to obviate the need for aresi  dential placem ent (Scarsdale
Union Free Sch. Dist. v. R.C., 2013 WL 563377, at *10 [S.D.N.Y. Feb. 4, 2013]). In this
instance, rather than full recovery for the costs of placement in a two year residential program, an
appropriate compensatory education award m ay have been placement in a day program such as
the "Think College" program suggested by the di strict during the 2012-13 school year, which
also addressed independent living skills in preparation for college (Tr. pp. 112-14; see Dist. Exs.
38 atp. 1;49; 66). However, the hearing record was not fully developed on this point and,

*! 'While th e district d id com pletea VABS an dt wo strength-based assessm ents, th e Ap ril 201 2 CSE
recommended that the student also receive a diagnostic vocational evaluation (Dist. Ex. 48 at p. 9). Therefore,
an appropriate award of com pensatory education could include a direction that the district conduct a diagnostic
vocational assessment to the extent that it has not yet done so, or that the district reimburse the parents for such
an assessm ent to the exte nt that the pa rents obtained one privately. Howe ver, it s hould also be noted th at
although the student is no 1 onger eligible for special education programs and ser vices due t o his graduation,
there are other resources available to him that may be able to provide some o f the services that he is seeking.
For example, ACCESS-VR provides transition and youth services, vocational rehabilitation, and ind ependent
living services (http://www.acces.nysed.gov/vr).
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although the parent is expected to identify and take a position regarding how the requested relief
would make up for a denial of FAPE, the distri ct should also be prepared to respond to the
parent's demand with support in the hearing record that identifies its view of the appropriate form
and amount of compensatory education, if such an award is required (see, e.g., Application of the
Dep't of Educ., Appeal No. 14-014; Application of a Student with a Disability, Appeal No. 11-
091). Moreover if neither party provides a sufficient evidentiary basis for an appropriate remedy
in the first instance, the IHO may then have some responsibility in the admittedly difficult task of
ensuring that adequate evidence is made available to support an order for an appropriate remedy.
In this instance there is little benefit of remanding the matter to the IHO for further developm ent
of the record since, as discussed above, thes e are m erely alternative findings and I have
determined there was not a gross denial of a FAPE that requires a remedy.

VI. Conclusion

In this instance, any def’iciencies in transition planning services or parent counseling and
training do not present that rare case where a student who has graduated with a Regents diploma
would remain eligible for com pensatory education. Additionally, the h earing record does not
support a finding of a gross violation of the IDEA that would warrant an award of compensatory
education services beyond the period of the student's statutory entitlement (see Garro, 23 F.3d at
737; Mrs. C., 916 F.2d at 75; Burr, 863 F.2d at 1078). I have considered the parties' remaining
contentions and find them to be without merit.

THE APPEAL IS DISMISSED.

Dated: Albany, New York
February 26, 2015 JUSTYN P. BATES
STATE REVIEW OFFICER
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