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DECISION

1. Introduction

This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law. Petition er (the
parent) appeals from the decision of an im partial hearing officer (IHO) which denied her request
to be reim bursed for her son's tuition costs at a nonpublic school (NPS) for the 2012-13 school
year. Respondent (the district) cross-appeals from the IHO's deter mination insofar as it found
that the IEP did not accurately describe the st udent and that equitable considerations did not
affect the parent' s sought relief. T he appeal must be dism issed. The cross-appeal m ust be
dismissed.

II. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individuali  zed education program (IEP), wh ich is deleg ated to aloc al
Committee on Special Education (CSE) that includes, but is not lim ited to, paren ts, teachers, a
school psychologist, and a dist rict representative (Educ . Law §  4402; see 20 U.S.C.

§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 = NYCRR 200.3, 200.4[d][2]). If disputes



occur between parents and school di stricts, incorporated among the procedural protections is the
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[/]).

New York State has implemented a two-tiered system of administrative review to address
disputed m atters between parents and school di  stricts regarding "any m atter relating to the
identification, evaluation or edu cational placement of a stu dent with a disab ility, or a studen t
suspected of having a disability, or the provision of a free appropr iate public education to such
student" (8§ NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an im partial hearing conducted at the local le  vel before an IHO (Educ. Law §  4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type h earing regarding the m atters in
dispute in which the parties have the right to be accompanied and advised by counsel and certain
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at
the hearing that has n ot been dis closed five business days before the hearing; and obtain a
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[51[3][V], [vii], [xii]). The IHO must render and transm it a final written
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[][5])-
A party may seek a specific extension of tim e of the 45-day timeline, which the ITHO m ay grant
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ).
The decision of the THO is binding upon both parties unless appealed (Educ. Law § 4404[1]).

A party aggrieved by the decisi on of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing pa rty or parties m ust identify the findings, conclusions, and
orders of the IHO with which th ey disagree and indicate the relief that they would like the SRO
to grant (§ NYCRR 279.4). The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8§ NYCRR 279.5). The SRO conducts an im partial review of the IHO' s
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re
that the pro cedures at the hearing were consis tent with the requirements of due process; seek
additional evidence if necessary ; and render an inde pendent decision based upon the hearing
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision
is reached in the review and that a copy of the decision is mailed to each of the parties not later
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]).

III. Facts and Procedural History
I was appointed to decide this appeal on October 29, 2013. I have conducted an impartial

review of the hearing record and offer the following independe nt decision (see 20 U.S.C. §
1415[g]; Educ. Law 4404(2); 34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]).



On May 23, 2012, the CSE conve ned to conduct the student' s annual review and to
develop an IEP for the 2012-13 school  year (Parent Ex. Batpp. 1, 7). ' Finding the student
eligible for special education as a student w ith an other health-im pairment, the May 2012 CSE
recommended placem ent in a gen eral edu cation cl assroom with integrated co -teaching (ICT)
services for m ath, English language arts, soci al studies, and sciences (id. at pp. 1,4). > In
addition, the May 2012 CSE recomm  ended one w eekly session of the related service of
counseling (id. at pp. 4-5). The CSE also reco mmended supports for the student' s management
needs (i.e. p rompts, redirection, and structure), nine annual goals, and testing acco mmodations
(i.e. double time and separate location/room for all standardized tests) (id. at pp. 1, 2-4, 5).

By final notice of recommendation (FNR) da ted June 29, 2012, the district summ arized
the ICT and counseling services recommended in the May 2012 IEP and identified the particular
public school site to which the di strict assigned the student to attend for the 2012-13 school year
(see Dist. Ex. 2).

In a letter dated July 11 , 2012, the parent acknowledged re ceipt of the FNR and noted
that she was "deeply concerned" about whethe  r the assigned public school site would be
appropriate for the student (Parent Ex. L at p. 1).> Specifically, the parent expressed concerns as
to the size of the assigned pub lic school and averred that the student required a "sm all class
placement in order to m ake academ ic and social /emotional gains " (id.). The parent also
complained that, contrary to an offer made at the May 2012 CSE meeting, there were "no classes
with a third teacher at th e [ ] school" (id.). The paren t stated that she would visit th e assigned
public school site in Septem ber and further indi cated that, if she deem ed it in appropriate, the
student would continue at the N PS (id.). The parent also requested copies of the May 2012 IEP
and the student's "testing results" (id.).

In a letter dated September 14, 2012, the parent rejected the May 2012 IEP and indicated
that she would unilaterally place the student at the NPS for the 2012-13 school year (Parent Ex.
M at p. 1).* With regard to the recommendations made at the May 2012 CSE meeting, the parent
averred that an ICT classroom  was too large fo r the student, who needed "a great deal of
individualized instruction" and "a sm all class" (id.). Further, the parent argued that the district
would have been unable to im plement the May 2012 IEP because there was "no evidence" that
the student' s classroom would ha ve included a second classroom  teacher (id.). Further, the
parent contended that the May 2012 CSE offered the student a classroom with a third teacher and
the assigned public school did not offer any classrooms with three teachers (id.). The parent also
relayed the details of a visit to the assigned public school site, concluding that the school was too

! At the time of the May 2012 CSE meeting, the student attended the NPS (Tr. p. 34; see Parent Ex. B at p. 9).

? The student's eligibility for special education and related services as a student with an other health-impairment
is not in dispute in this proceeding (see 34 CFR 300.8[c][9]; 8 NYCRR 200.1[zz][10]).

? The heari ng record indicates that this letter was su bmitted by facsimile transmission on Jul'y 14, 2013 (see
Parent Ex. L at p. 2).

* The hearing record indicat es that this letter was sub mitted by facsimile transmission on September 20, 2013
(see Parent Ex. M at p. 2).



large for the student (id.). Therefore, the pa rent rejected the May 2012 IEP and indicated that
she would continue the student's enrollment at the NPS and seek the costs of this placement from
the district (id.).”

A. Due Process Complaint Notice

In a due process com plaint notice dated September 21, 2012, the parent contended that
the district failed to offer the student a free appropriate public education (FAPE) for the 2012-13
school year (IHO Ex. 1 at pp. 1-2).°

First, as to the process by which the May 2012 IEP was developed, the parent alleged that
the May 2012 CSE was im properly composed (IHO Ex. 1 at p. 1). The parent also contended
that the May 2012 CSE's failure to clarify that its offered placem ent containing three classroom
teachers did not exist resulted in a denial of FAPE to the student (id. ). Next, with regard to th e
May 2012 IEP, the parent alleged th at its annual goals were "insuffi cient" (id.). Turning to the
IEP's placement recommendation of a general education classroom with ICT services, the parent
contended that it was inappropriate because the evaluative information considered by the May
2012 CSE did not support this recommendation (id.) . F urther, argued the parent, a general
education classroom with ICT services was "to o large" and could not pr ovide the student with
sufficient "individualized attention and instruction" or "adequate support" (id.).

The parent also argued that the assigned public school site could not implem ent the May
2012 IEP and was otherwise inappropr iate for the student (IHO Ex. 1 atp. 1). Specifically, the
parent contended that, based upon comm unications with an em ployee at the assigned public
school, the assigned public school did not offe  r ICT classroom s with a "third teacher" (id.).
Moreover, the parent alleged that the assigned public school site could not guarantee that eac h
ICT classroom would have two teachers (id. at p. 2). The parent further posited that the assigned
public school classroom and building were too large for the student (id.).

For rem edies, the parent requested "[c]onti nuation of [the student' s] placement" at the
NPS, tuition reimbursement for the 2012-13 s chool year, and the "pro vision" of transportatio n
and related services to the stud ent (IHO Ex. 1 at p. 2). The pare nt also invoked her right to the
student's pendency (stay-put) placement at the NPS (id.).

B. Impartial Hearing Officer Decision

An impartial hearing commenced on December 6, 2012 an d concluded on April 9, 2013
after four days of proceedings (Tr. pp. 1-142). In a decision dated May 24, 2013, the IHO found
that the district offered the student an appr opriate program for the 2012-13 school year (IHO
Decision at pp. 9-12, 15). In the alternative, the IHO found that the N PS was an inappropriate

> Additionally, the parent reiterated her requests for a copy of the May 2012 IEP and the May 2012
psychoeducational evaluation (Parent Ex. M at p. 1).

® The due process complaint notice was not entered into the hearing record as an e xhibit as require d by State
Regulations (8 NYCRR 200.5[j][5][vi][a]). For purposes of clarity, the due process complaint notice shall be
referred to as "IHO Ex. 1."



unilateral placem ent and that equitable cons iderations wo uld not affect th e parent's requested
relief (id. at p. 14).”

First, with regard to the com position of the May 2012 CSE, the IHO found that the CSE
was composed of all members required by the IDEA and the Education Law (IHO Decision at p.
9; see id. at pp. 8-9).

Next, the THO identif ied and summ arized the evaluative inform ation considered by the
May 2012 CSE (IHO Decision at pp. 9-11). After re viewing this evidence, the IHO concluded
that although the IEP' s "descrip tion" of the student "d[id] not com port" with the evaluative
information before the May 2012 CSE, the IE  P's place ment recomm endation was nonetheles s
"consistent" with this evaluative infor mation (id. at p. 11). The IHO also found that the
evaluative infor mation considered by the Ma y 2012 CSE indicated that  the student could
"receive an educational benefit from" a general education classroom with ICT services (id.). The
IHO further found that the district' s offere d placem ent constituted the least restrictive
environment (LRE) for the student (id. at p. 14).  Therefore, the IHO concluded th at the M ay
2012 IEP offered the student a FAPE (id. at pp. 11-12).

The THO also issued alternative findings as to the appro priateness o f the unilateral
placement and equitable considerations (see IHO Decision at pp. 12-14). First, with regard to the
unilateral placement, the IHO noted that the stude nt's classes at the NPS bore a 2:1 class room
ratio which, according to the IHO, was "overly restrictive" for the student (id. at pp. 12, 14). The
IHO further found that a 2:1 classroom ratio wa s inappropriate given the student' s "cognitive
levels and academ ic and social pro gress to date " (id.). Next, the IHO found that no equitable
considerations affected the parent' s sought relie f and that, were it an appropriate inquiry, he
would not reduce or deny an award of tuition reimbursement on this basis (id.). Accordingly, the
IHO denied the parent's sought relief (id. at p. 15).

IV. Appeal for State-Level Review

The parent appeals, arg uing that th e IHO e rred in finding that the district offered the
student a F APE for the 2012-13 school year and th at the NPS was an in appropriate unilateral
placement. The parent raises several arguments for the first time on appeal; namely, that: (1) the
May 2012 CSE "lacked adequate justification " to recommend placement in a general educatio n
classroom with ICT services; (2) the CSE did not conduct a vocatio nal assessment of the student
as required by State reg ulations; (3) the May 2012 IEP did not accurately report the stud ent's
present lev els of academ ic perfor mance; and (4) the IE P did not offer sufficient "social
supports."

The parent additionally argue s that the student was entitle d to attend the NPS at public
expense pursuant to a prior unappealed IHO  decision. Relatedly, based upon this prior IHO
decision, the parent contends that she was not obligated to demonstrate the appropriateness of the
unilateral placement and that equitable considerations were not relevant to this proceeding.

" The IHO also issue d anorderon December 28, 2012 indicating t hat a pri or unappealed THO decision
constituted the student's pendency placement (Interim IHO Decision at p. 3).



The parent also argues that the May 2012 CS E's failure to clarify that an offered
placement containing three classroom teachers did not exist resulted in a denial of FAPE to the
student. With regard to the May 2012 IEP, the parent argues that the THO erred by considering
evidence that was not before the May 2012 CSE to support his conclusion that the May 2012 IEP
offered the student a FAPE. The parent further avers that the IHO erred by failing to address the
parent's argum ent that the Ma y 2012 IEP' s goals contained inac curate inform ation and were
impermissibly vague. The parent  also con tends that th e assi gned public school site was
inappropriate because it was too large, did no t contain a classroom with thre e adults, and was
otherwise unable to implement the May 2012 IEP.

The parent further contends that th e NPS was an appropriate placem ent for the stud ent,
citing the school' s low student to teacher ratio, supports for the studen t's m anagement needs,
social supports (including counseling), and voca tional services. Additi onally, the parent avers
that the student m ade progress in this setting.  The parent also subm its that the IHO correctly
found that no equitable consideratio ns would affect the parent' s sought relief. Accordingly, the
parent requests that the IHO' s decision be reversed and that the parent be awarded the costs of
the student's tuition at the NPS for the 2012-13 school year.

The district answers, denying the parent' s material assertions and arguing that the IHO
correctly concluded that the district offered the student a FA PE for the 2012-13 school year. As
a preliminary matter, the district argues that the parent m ay not raise th e issue of pendency on
appeal because the IHO granted her pendency request and, as such , she was not "aggrieved" by
this determination. The district further ¢ ontends that the May 2012 CSE possessed sufficient
evaluative information about the student and used this information to generate an IEP reasonably
calculated to provide educational be nefits. The district further po sits that its offered placem ent
constituted the LRE for the student, and that the THO's unappealed finding on this issue is final
and binding upon the parties. The district also  contends that the May 2012 IEP' s goals were
appropriate, measurable, and developed in conjunction with the student's teacher at the NPS.

With respect to the parent' s contentions re garding a third classroom teacher, the d istrict
avers that the parent' s testimony was "not credible " and that this issue pe rtains to the assigned
public school site's ability to implement the IEP which is an inappropriate inquiry under the facts
of this case. The d istrict also argu es that the IHO correctly dete rmined that the NPS was an
inappropriate unilateral placem ent because its  small classroom and school size were "to o
restrictive" and did not permit the student to develop social skills, an area of need for the student.

The district also in terposes a cross-app eal challenging the IHO' s findings that the May
2012 IEP did not accurately reflect the student's present levels of academic performance and that
equitable considerations did not a ffect the parent's requested relief of tuition reimbursement. As
to the latter contention, the district argues that the parent did not intend to enroll the student in a
public school as evidenced by her prior execution of a contract and remittance of a deposit to the
NPS. Moreover, given the student's 2:1 ratio at the NPS, the district argues that the parent would
not have seriously considered a general education classroom with ICT services.

V. Applicable Standards



Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure that students with
disabilities have available to them a FAPE that emphasizes special education and related services
designed to m eet their unique needs and prepare them for further education, em ployment, and
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch.
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]).

A FAPE is offered to a student w  hen (a ) th e board of education co mplies with the
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the
IDEA's procedures is reasonably calculated to en able the student to receive educational benefits
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217,245 [2d Cir. 2012]; Cerra v.
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]). "'[A]dequate compliance with the
procedures prescribed would in most cases assure much if not all of what Congress wished in the
way of substantive content in an IEP"" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119,
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206; see T.P. v. Mam aroneck Union Free Sch.
Dist., 554 F.3d 247, 253 [2d Cir. 2009]). W hile the Second Circ uit has em phasized that school
districts m ust com ply with the checklist of ~ procedures for developing a student' s IEP and
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of a FAPE
even if the violations considered individually do not" (R .E., 694 F.3d at 190-91), the Court has
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009]; Grim v.
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch.
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]). Under the ID EA, if procedural
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE
only if the procedural inadequaci es (a) im peded the student's right to a FAPE, (b) significantly
impeded the parents' opportunity to participate in the decision-m aking process regarding the
provision of a FAPE to the student, or (¢) caused a deprivation of educational benefits (20 U.S.C.
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v.
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd.
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App'x 156, 2009
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek  v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d
415,419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]).

The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive
grounds based on a determ  ination of whether  the student received a FAPE (20 U.S.C.
§ 1415[f][3][E][1]). A school district offers a FAPE "by pr oviding personalized instruction with
sufficient support services to perm it the child to benef it educationally from that instruction”
(Rowley, 458 U.S. at 203). However, the "IDEA doe s not itself articulate any specific level of
educational benefits th at m ust be provide d through an IEP" (W _alczak, 142 F.3d at 130; see
Rowley, 458 U.S. at 189). The statute ensures an "appropriate" education, "not one that provides
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted];
see Grim, 346 F.3d at 379). Additionally, sch ool districts are not req uired to "m aximize" the
potential of students with di sabilities (Rowley, 458 U.S. at 189, 199; Grim , 346 F.3d at 379;




Walczak, 142 F.3d at 132). Nonetheless, a school di strict must provide "an IEP that is ' likely to
produce progress, not regression,' and . . . affords the student with an op portunity greater than
mere 'trivial advancement' (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s
omitted]; see T.P., 554 F.3d at 254; P. v. Newington Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir.
2008]; Perricelli, 2007 WL 465211, at *15). The IEP m ust be "reasonably calculated to provide
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir.
1997]; see Rowley, 458 U.S. at 192). The s tudent's recomm ended program must also be
provided in the LRE (20 U.S.C. §  1412[a][5][A]; 34 CFR 300.114[a][2][i ],300.116[a][2]; 8
NYCRR 200.1[cc], 200.6[a][1]; s ee Newington, 546 F.3d at 114; Ga_gliardo v. Arlington Cent.
Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Wal czak, 142 F.3d at 132; G.B. v. Tuxedo Union
Free Sch. Dist., 751 F. Supp. 2d 552, 573-80 [S.D .N.Y. 2010], aff'd, 486 Fed. App'x 954, 2012
WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch. Dist. of Ne w Rochelle, 606 F. Supp. 2d
384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 F. Supp. 2d 422, 428 [W.D.N.Y. 2008]).

An appropriate educational program begins w ith an IEP that includes a statem ent of the
student's present levels of academic ach ievement and functional perf ormance (see 34 CFR
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York City Bd. of Educ., 2008 WL
2736027, at *6 [S.D.N.Y. July 3, 2008] [noting that a CSE must consider, among other things,
the "results of the in itial evaluation or m ost recent evaluation" of th e student, as well as the
"academic, developm ental, and functional need s" of the student]), establish es an nual goals
designed to meet the student's needs resulting from the student's disability and enable him or her
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][1], [2][1][A];
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][V]; see also Application of the Dep't of Educ.,
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of
the Dep't of Educ., Appeal No. 06-029; Application of a Child with a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal
No. 93-9).

A board of education may be required to  reimburse parents for their expenditures for
private educational services obtained for a student by his or her parents, if the services offered by
the board of education were inad equate or inappropria te, the services s elected by the paren ts
were appropriate, and equitable considerations support the parents' claim (Florence County Sch.
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep't of Educ., 471 U.S.
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T_.P., 554 F.3d at 252). In Burlington, the Court
found that Congress intended retro active reimbursem ent to parent s by school officials as an
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d
at 111; Cerra, 427 F.3d at 192). "R eimbursement merely requires [a district] to belatedly pay
expenses that it should have paid all along and woul d have borne in the first instance" had it
offered the student a FAPE (Burlington, 471 U.S. at 370-71; see 20 U.S.C. § 1412[a][10][C][ii];
34 CFR 300.148).

The burden of proof is on the school district during an impartial hearing, except that a
parent seeking tuition reim bursement for a  unilateral pla cement ha s the burden of proof
regarding the appropriateness of such placement (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at



184-85; M.P.G. v. New York City Dep't of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27,
2010]).

VI. Discussion
A. Preliminary Matters
1. Scope of Review

First, it is n ecessary to determ ine the iss ues which are properly before me. The p arent
raises several arguments on appeal that cannot be reasonably read in her due process com plaint
notice; specifically, that: (1) the CSE "lacked adequate justification" to recommend placement in
a general education classroom with ICT services; (2) the district did no t conduct a vocational
assessment of the student as required by St ate regulations; (3) the May 2012 IEP did not
accurately report the s tudent's present levels of academic performance; and (4) the IEP did not
offer sufficient "social supports.” ° The party requesting an im  partial hearing has the first
opportunity to identify the range of issues to be addressed at the hearing (20 U.S.C. § 1415[b][6],
[7]; 34 CFR 300.507; 300.508; 8 NY  CRR 200.5[i], [j]). Howeve r, a party requesting an
impartial h earing may not raise issues at th e im partial hearing that were not ra ised in its due
process complaint notice unless the other part  y agrees (20 U.S.C.  § 1415[f][3][B]; 34 CFR
300.508[d][3][i], 300.511[d]; 8 NYCRR 200.5[j][1][ii]), or the original due process complaint is
amended prior to the impartial hearing per permission given by the IHO at least five days prior to
the im partial hearing (20 U. S.C. § 1415[c][2][E][1 ][1I]; 34 CFR 300.508[d][3][ii]; 8 NYCRR
200.5[1][7][b]; N.K. v. New York City Dep' t of Educ., 961 F. Supp. 2d 577, 584-86 [S.D.N.Y.
2013]; J.C.S. v Blind Brook-Rye Union Free Sch. Dist., 2013 WL 3975942, at *8-*9 [S.D.N.Y.
Aug. 5, 2013]; see K.L. v. New Yo rk City Dep't of Educ., 530 Fe d. App'x 81, 87 [2d Cir. July
24,2013]). Here, the parent did not seek to am end her due process complaint notice and the due
process complaint notice cannot be reasonably read to include th ese claims. Accordingly, they
are outside of my jurisdiction and cannot be considered.

Similarly, the parent's due process complaint notice cannot be reasonably read to include
the issue raised in the first in stance by the IHO regard ing the accuracy of the student' s present
levels of performance (see IHO Decision at p. 11). A further review of the hearing record shows
that the district did not agree to an expansion of the issues in this case, nor did the parent attempt
to am end her due proc ess com plaint notice. I tis essen tial that the I HO disclose his or her
intention to reach an issue which the parties have not raised as a matter of basic fairness and due
process of law (Application of a Child with a Handicapping Condition, Appeal No. 91-40; see
John M. v. Bd. of Educ ., 502 F.3d 708 [7th Cir. 2007]). Although an IHO has the authority to
ask questions of counsel or witnesses for the pu  rposes of clarification or com pleteness of the
hearing record (8 NYCRR 200.5[j][3][vii]), or even inquire as to whether the parties agree that
an issue should be addressed, it is imperm issible for the IHO to sim ply expand the scope of the
issues raised without the express consent of the parties and then base his or her determ ination on

¥ The pare nt's allegation pe rtaining to the May 2012 CSE' s alleged offer of a classroom with three teachers,
however, was raised in her due process complaint notice and is properly presented on appeal (see IHO Ex. 1 at

p- 1).



those issues (see Dep' t of Educ. v. C.B ., 2012 WL 220517, at *7-*8 [D. Haw. Jan. 24, 2012]
[finding that the adm inistrative hearing officer improperly consider ed an issue beyond the scope
of the parents' due process com plaint notice]). Therefore, the IHO' s finding regarding the
alleged inaccuracy of the stud ent's present levels of perform ance is hereby annulled.
Consequently, the district's cross-appeal pertaining to this finding is dismissed.’

2. Pendency; Applicable Burden of Proof

On appeal, the parent makes the novel argument that, because a prior IHO decision found
that the NPS was an appropriate unilateral placement for the 2011-12 school year, the parent was
entitled to attend the NPS for the 2012-13 school year. ' Moreover, the parent contends that this
procedural posture relieved her of her burden to  de monstrate that the NPS was an appropriate
unilateral placement in this proceeding (see Parent Ex. A).'' While the parent is correct that the
student was entitled to remain in his then-current educational placement during the pendency of
these proceedings (20 U.S.C. § 1415[j]; Educ. Law §§ 4404[4], 4410[7][c]; 34 CFR 300.518]a];
8 NYCRR 200.5[m])—and, further, that an unap pealed IHO decision may constitute the basis of
a student's pendency placement (Student X v. New York City Dep't of Educ., 2008 WL 4890440,
at *23 [E.D.N.Y. Oct. 30, 2008]; Letter to Hampden, 49 IDELR 197 [OSEP 2007])—the parent's
specific argument is without m erit. An adm inistrative determination favorable to a parent does
not affect th e parent's burden in sub sequent ad ministrative proceedings. W hile the parent cites
an SRO decision in support of he r argument, this decision is in apposite as it did not concern a
claim for tuition reimbursement (Application of a Student With a Disability, Appeal No. 11-053
[overturning IHO's application of a Burlington /Carter tuitio n reim bursement analysis because
"[t]he parent did not un ilaterally place the student in a priv ate school or seek reim bursement for
her expenses related to services that she uni laterally obtained witho ut the cons ent of the
district"]). Therefore, I find that th e IHO appr opriately determ ined the student' s then-current
educational placement (see Interim IHO Decision at pp. 2-3) and applied the correct burden of
proof in this proceeding (see Educ. Law § 4404[1][c]).

B. Parent Participation

Next, I address the parent' s argument that the May 2012 CSE' s repr esentation that the
student's placem ent included a third classroom t eacher res ulted in a denial of FAPE to the
student. As the parent indicates, the IHO failed to address this clai m in his decision. Upon
review of the hea ring record, I find tha t th e di strict's a ctions in th is r espect ¢ onstituted a
procedural violation of the IDEA, but not one that "signi ficantly im peded the parent’s

? Additionally, the district did not raise any of the claims addressed in this section in the first in stance at th e
impartial hearing "in support of an affirmative, substantive argument" (B.M. v. New York City Dep't of Educ.,
569 Fed.Appx. 57, 59 [2d Cir. Jun. 18,2014]; see M.H. v. New York City Dep't of Educ., 685 F.3d 217, 250-51
[2d Cir. 2012]).

' The parent's argument is more nuanced than the district's characterization suggests; accordingly, it is properly
presented on appeal.

" The parent further argues that these facts render a weighing of equitable considerations unnecessary.
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opportunity to participate in the decision-m aking process regarding the provision of [FAPE to
the student]" (20 U.S.C. § 1415[f][3][E][ii]; 34 CFR 300.513[a][2]; 8 NYCRR 200.5[j][4][ii]).

At the impartial hearing, the parent testified that the district representative who served on
the May 2012 CSE indicated that the placement would include a third classroom teacher (Tr. pp.
120-21; Parent Ex. B at p. 9). Th e parent further testified that, when she left the May 2012 CSE
meeting, she was offered a "two-team teaching [placement] with a third teacher" (Tr. p. 121).
After she received the June 2012 FNR, the parent testified that she spoke with a district
employee at the assigned public school site (Tr. pp. 122-23). This employee told her that she
"didn't know of any program [within the assigned public school] with a third teacher" (Tr. p. 123;
see Tr. pp. 122-23). A s more fully detailed above, the parent s ought clarification on this issue
from the district in letters dated July 11, 2012 and Septem ber 14, 2012 (Parent Exs. L atp. 1; M

atp. 1).

On appeal, the district does not refute thes e a llegations b ut argu es that the parent' s
testimony was "not credible." I reject the district' s argument; a review of the hearing record
reveals no infor mation suggesting that the parent's reliance was m isplaced.'” The district also
argues that the May 2012 IEP contains no m ention of a third classroom teacher. While this is
true, the ev idence in th e hearing record rev eals that, despite two written requests, the district
failed to convey the May 2012 IEP to the parent until at least September 14, 2012 (Parent Ex. M
atp. 1). A ccordingly, the distr ict committed a pr ocedural violation of the IDEA b y failing to
address the parent's concerns.

Nevertheless, I conclude that this procedural violation did not rise to the level of a denial
of FAPE to the student. The parent' s corresponde nce to the district reve als that the parent' s
concern with the district' s recommended placement was its size—i.e. its num ber of students—
and not the number of adults in the classroom (Parent Exs. L atp. 1; M atp. 1). In her July 11,
2012 letter, the parent obj ected to the size of the student body at the assigned public school and
indicated that the s tudent "require[d] a sm all class placement in ord er to m ake academic and
social/emotional gains" (Parent Ex. L at p. 1).  Similarly, in her September 14, 2012 letter, the
parent reiterated her co ncern that the assigned public sch ool site was "far too la rge" for the
student (Parent Ex. M at p. 1). The parent also objected to  the size of an observed IC T
classroom, noting that it wast oo "large" for the student w  ho required a "sm all, nurturing
classroom and school" (id.). Thus, a review of the evidence in the hearing record reveals that the
provision of a third clas sroom teacher would not have assuaged the parent' s specific concerns
with the May 2012 IEP's placement recommendation (see Parent Exs. L; M)."

Accordingly, I cannot conclude that the district' s procedur al violation "s ignificantly
impeded the parent’s opportunity to participat e in the decision-m aking process regarding the

2 To this poi nt, State regulations would not preclude addi tional teaching staff within a n ICT classroom (8
NYCRR 200.6[g][2] ["[s]chool personnel assigne d to each [ICT] class shall m __inimally include a special
education teacher and a general education teacher"] [emphasis added]).

1 Another factor relevant to my disposition is that, although she was not obligated to do so, the parent did not
request a new CSE meeting to address this issue (compare Application of the Dep't of Educ., Appeal No. 12-
128 [denial of FAPE where CSE failed to reconvene in response to parent's reasonable request]).
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provision of [FAPE to the student]" (20 U. S.C. § 1415[f][3][E][ii]; 34 CFR 300.513[a][2]; 8
NYCRR 200.5[;][4][ii]). By no means, however, do I endorse the district's actions.'

C. May 2012 IEP

1. Annual Goals

The parent next argues that the May 2012 IEP's annual goals were vague and "incorrect."
Upon review of the hearing record, I find that the IEP' s annual goals corresponded to the
student's areas of need as identified in the IEP and were appropriate.

An IEP must include a written statement of measurable annual goals, including academic
and functional goals designed to m eet the student's needs that result from the student's disability
to enable the student to be i nvolved in and m ake progress in th e general education curriculum ;
and meet each of the student' s other educational n eeds that result from the studen t's disability
(see 20 U.S.C. § 1414[d][1][A][1][II]; 34 CF R 300.320[a][2][i]; 8 NYCRR 200.4[d][2][iii]).
Each annual goal shall include the evaluative crit eria, evaluation procedures and schedules to be
used to m easure progress toward m eeting the annual goal during the period beginning with
placement and ending withth enexts cheduled revie w by the comm ittee (§ NYCRR
200.4[d][2][1ii][b]; see 20 U.S.C. § 1414[d][1][A][i][111]; 34 CFR 300.320[a][3]).

According to the district representative who served on the May 2012 CSE, he and the
school psychologist developed the May 2012 IEP's annual goals at the CSE meeting (Tr. p. 36).
A "school representative" from the NPS also participated in the development of the annual goals
(Tr. p. 36). > The May 2012 IEP contains nine annua | goals which addressed the student' s
attention/accuracy, read ing, writing, and social /emotional needs (Parent Ex. B at pp. 2-4).
Further, these annual goals provided criteria for measurement to determ ine if a goal had been
achieved (i.e. 70, 75, or 80 percent accuracy), th e method of how progr ess would be m easured
(i.e. teacher/provider, counselor, and class activ ities), and a schedule of when progress toward
the goals would be measured (i.e. one time per quarter, one time per two months) (id.).

On appeal, the parent argues that the annua |1 goals were impermissibly vague. In support
of this contention, the parent points to the la nguage of two annual goals. First, an annual goal
designed to target the student' s attention needs pr ovided that the "[s]tudent w[ould] be ablet o
complete a given task in the present of distract ion (visual, auditory) wi th minimal redirection"
(Parent Ex. B atp.2) . The parent com plains that the contem plated "task" and the word
"minimal" are not defined, thus rendering this goal inappropriate. Si  milarly, the parent
complains that a counseling goal that provided, in part, that the student would "reduce tangential

' While m isunderstandings between pa rents an d districts can an d d o occur, t he di strict has offered no
justification whatsoever for its failu re to respond to th e parent's July 2012 and September 2012 letters. The
district's nonfeasance thus undermined the "cooperative process" between parents and districts that constitutes
the "core of the [IDEA]" (Schaffer v. Weast, 546 U.S. 49, 53 [2005], citing Bd. of Educ. v. Rowley, 458 U.S.
176, 205-06 [1982])

' It appears that the district representative meant the director of special education at the NPS, who attended the
May 2012 CSE meeting (see Parent Ex. B at p. 9).
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thoughts from 3 per session to 2 or less per session" was "unclear" (i_d. at p. 4). I disagree with
the parent's contentions and find that the language of these goals is sufficient to reasonably guide
an educator tasked with their implementation.

Additionally, the parent contends th at the annual goals were inappropriate because one
goal is silent as to its evaluati ve criterion. The parent is correct that the evaluative criterion for
this annual goal was left blank and, further, that this was inappropr iate (Parent Ex. B at p. 3).
Nevertheless, overall, the heari ng record supports a finding that the annual goals in the May
2012 IEP targeted the student' s identified areas of need and provided infor mation sufficient to
guide a teacher in instructing the student and m easuring his progress (see D.A.B. v. New York
City Dep't of Educ., 973 F. Supp. 2d 344, 360-61 [S.D.N.Y. 2013]; E.F. v. New York City Dep't
of Educ., 2013 W L 4495676, at *18-*19 [E.D.N.Y . Aug. 19, 2013]; D.B. v. Ne w York City
Dep't of Educ., 966 F. Supp. 2d 315, 334-35 [S.D.N.Y .2013]; S.H. v. Eastchester Union Free
Sch. Dist., 2011 WL 6108523, at *8 [S.D.N.Y. Dec. §, 2011]; W.T. v. Bd. of Educ., 716 F. Supp.
2d 270, 288-89 [S.D.N.Y. 2010]; Ta rlowe, 2008 W L 2736027, at *9; M.C. v. Rye Neck Union
Free Sch. Dist., 2008 WL 4449338, at *11 [S.D.N.Y . Sept. 29, 2008]; W_.S. v. Rye City Sch.
Dist., 454 F. Supp. 2d 134, 146-47 [S.D.N.Y. 2006]; App lication of the Dep't of Educ., Appeal
No. 12-108 [finding annual goals appropriate w here the goals addressed the student' s areas of
need reflected in the present levels of performance]).

2. General Education Class Placement with ICT Services

The parent contends on appeal that a genera 1 education classroom with ICT services was
not reasonably calculated to address the student' s needs. Upon review of the evidence in the
hearing record, I ag ree with the IHO that th is placement was reasonably calculated to prov ide
educational benefit to the student.

In order to assess th ¢ May 2012 CSE' s placem ent recomm endation, it is necessary to
briefly review the May 2012 IEP' s present levels of performance. With regard to the student's
academic strengths and needs, the IEP noted the student's strength in reading comprehension and
needs with respect to his word attack/decoding skills and multi-step problem solving (Parent Ex.
B atp. 1). The IEP further not ed that the student could "oft ~ en be tang ential when he
communicate[d] or m a[de] comments" (id.). The IEP ad ditionally o bserved that the s tudent
received a diagnosis of ADHD and was "often inattentive [and] unfocus ed" (id.). The IEP
further indicated that the stude nt "need[ed] significant supports to help him overcom e these
deficits" (id.). The May 2012 IE P also included standardized scores achieved following an
administration of the Wechsler Abbreviated Sc ale of Intelligence (W ASI) in May 2012: verbal
1Q 113, performance IQ 111, and full scale IQ 114 (id.; see Dist. Ex. 3 at p. 2).

With regard to the student' s social/em otional needs, the May 2012 IEP noted that the
student "reportedly ha[d] difficu Ity initiating an d m aintaining soci al co ntacts with peers" and
"often prefer[red] to be alone" (Parent Ex. B atp. 1). Additiona Ily, the IEP indic ated that the
student "ha[d] a history of depr ession" (id.). As for the stud ent's physical needs, the May 2012
IEP reported that the student ev  inced "grapho motor concerns" when he rushed to com plete
assignments, but that he could "produce [work w ith] better legib ility if given structur e and
prompts to proceed slowly and more carefully” (id.).
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After ascertaining the s tudent's present le vels of perfor mance and developing annual
goals to ad dress his areas of need, the May 2012 CSEre  commended placem ent in a general
education setting with ICT services. ICT servi ces are defined as "the provision of specially
designed instruction and academic instruction p rovided to a group of st udents with disabilities
and nondisabled students" (8 NYCRR 200.6[g]). The "[s]chool personnel assigned to each class
shall minimally include a special education teacher and a general education teacher" (8 NYCRR
200.6[g]). Effective July 1, 2008, th e "maximum number of students with disabilities receiving

integrated co-teaching servic esinaclass. ..shallno texceed 12 students" (8 NYCRR
200.6[g][1]).
A review of the hearing record indi cates that the May 2012 [EP' s placem ent

recommendation, in conjunction with the supports and services in the IEP, was a ppropriate to
meet the student's needs. With respect to academics, the student's needs in the areas of writing,
attention/accuracy, word attack/decoding skills, and m ulti-step problem solving as d escribed in
the IEP could be m anaged by a full-tim e regular educatio n teacher and a special education
teacher. M oreover, a g eneral e ducation curriculum was appropria te for the student given the
scores he achieved during the adm inistration of the W ASI in May 2012 reflecting high-average
cognitive abilities (see Dist. Ex. 3 at p. 2).

Further, the May 2012 IEP addressed the student's attention needs by prescribing
supports for the student' s management needs incl uding "prompts, redirecti on[,] and structure to
overcome attention deficits and tangential tendencies" (Parent Ex. B at p. 1). Additionally, the
student would have been supported by a full-tim e special education teach er who could provide
such prompts and redirection (id. at pp. 1, 4). The May 2012 CSE also recommended individual
counseling services to address the student's social/emotional needs (id. at pp. 4-5).

Moreover, the May 2012 CSE’s recomm endation represented the LRE for the student.
The IDEA requires that a stud ent's recomm ended program must be pr ovided in the LRE (20
U.S.C.§ 1412[a][5][A]; 34 CFR 300.114[a  ][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc],
200.6[a][1]; see Newington, 546 F.3d at 111; Ga gliardo, 489 F.3d at 105; W alczak, 142 F.3d at
132; Patskin, 583 F. Supp. 2d at 428). In determ ining an appropriate placement in the LRE, the
IDEA requires that stu dents with disabilities be educated to the m aximum extent appropriate
with students who are not disabled and that specia 1 classes, separate schooling, or other rem oval
of students with disabilities from the general educational environment may occur only when the
nature o r se verity of the disability is such th at education in regular classes with the use of
supplementary aids and services cannot be ac hieved satisfactorily ( 20 U.S.C. § 1412[a][5][A];
see 34 CFR 300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.6[a][1]; Newington, 546 F.3d at 112,
120-21; Oberti v. Bd. of Educ., 995 F.2d 1204, 1215 [ 3d Cir. 1993]; J.S. v. North Colonie Cent.
Sch. Dist., 586 F. Supp. 2d 74, 82 [ N.D.N.Y. 2008]; Patskin, 583 F. Supp. 2d at 430; W _atson v.
Kingston City Sch. Dist., 325 F. Supp. 2d 141, 144 [N.D.N.Y. 2004]; Mavis v. Sobol, 839 F.
Supp. 968, 982 [N.D.N.Y. 1993]).

While the parent does not appeal the IHO’ s determ ination that a general education
classroom with ICT s ervices represented the LRE for the student, she  avers that a gene ral
education classroom with ICT services was inappropriate b ecause the s tudent required a sm all
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class size in order to achieve educ ational benefit (Pet. at p. 7). '® The District Court for the
Southern District of New York rejected a sim ilar argument in D.B. v. New York City Dep' t of
Educ. and I find the Court' s analysis persuasive (2011 WL 4916435 [S.D.N.Y. 2011]). In D.B.,
the parent o bjected to a general edu cation placement with ICT services because the "clas s size
was too large" (2011 WL 4916435, at *10). The Court  noted that the student "was at or near
grade level in several su bject areas" and that the CSE offered one weekly session of individual
counseling to address the student's social/emotional needs (id. at *11). Based upon the student's
academic levels and the extent to which the IE P otherwise addressed her needs, the Court found
that th e district's offered placem ent was appropr iate and, further, cons tituted the LRE for the
student (id. at *11, *12). Although the Court acknowledged that the size of the ICT class was
"larger than [the parents'] preferred class size" it concluded that the ICT class "met the IDEA's
objectives of fulfilling [the student's] educational needs while mainstreaming [her] in a [ general]
education class to the maximum extent possible" (id. at *11).

For sim ilar reasons, I conclude that the May 2012 IEP' s placem ent recomm endation
offered the student a FAPE in the LRE. Although an ICT classroom may not have been ideal for
the stud ent who, accord ing to the May 2012 IEP,  was "often inattentive [and] unfocused", I
nevertheless conclude that the h earing record sup ports the IHO's determination (Parent Ex. B at

p. 1).

D. Assigned Public School Site

On appeal, the parent argues that the assigne d public school site could not implement the
May 2012 IEP and, further, was too large for the student. For the reasons set forth in other State-
level administrative decisions resolving similar disputes (e.g., Application of the Dep't of Educ.,
Appeal No. 14-025; Application of the Dep' t of Educ., Appeal No. 12-090; Application of a
Student with a Disability, Appeal No. 13-237), I find these assertions without merit. The parent's
claims regarding the size of the assigned public ~ school and the av ailability of a th ree-teacher
classroom within the building (see IHO Ex. 1 at pp. 1-2) turn on how the May 2012 IEP would
or would not have been implemented. Because it is undisputed that the student did not attend the
district's assigned public school si te (see Parent Exs. L; M), th e parent cannot prevail on these
speculative claims (R.E., 694 F.3d at 186-88; see F.L.. v. New York City Dep't of Educ., 553 Fed.
App'x 2,9,2014 WL 53264 [2d Cir. Jan. 8, 2014] [citing R.E. and explaining that "[s]peculation
that [a] school district will not adequately adh  ere to [an] IEP is not an appropriate basis for
unilateral placement" and that the "appropriate forum for such a clai m is 'a later proceeding' to
show that th e child was denied a [FAPE] "' because necessary services included in the IEP wer e
not provided in practice"]; K.L., 530 Fed. Ap p'x at 87,2013 W L 3814669; P.K. v. New York
City Dep't of Educ., 526 Fed. App' x 135, 141,2013 WL 2158587 [2d Ci r. May 21, 2013]; see_
also C.F. v. New York City Dep' t of Educ., 746 F.3d 68, 79 [2d Cir. Mar. 4, 2014]; C.L.LK. v.
Arlington Sch. Dist., 2013 W L 6818376, at *13 [S.D.N.Y. Dec. 23, 2013]; R.C. v. Byram Hills
Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012])

VII. Conclusion

' The THO's determination that the district's offered placement constituted the LRE is, thus, final and binding
upon the parties (34 CFR 300.514[a]; 8 NYCRR 200.5[1[51[V]).
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A review of the evidence in the hearing  record supports the IHO' s conc lusion that the

May 2012 IEP offered the student a FAPE in the LRE for the 2012-13 school year. Therefore, it
is not necessary to reach the issue of whether the NPS was appropriate for the student or whether
equitable considerations support the parent' s claim (M.C. v. Voluntown Bd. of Educ., 226 F.3d

60, 66 [2d Cir. 2000]; Walczak, 14 2 F.3d at 13 4; E.E. v. New York City Dep' t of Educ., 2014

WL 4332092, at *10 [S.D.N.Y. Aug. 21, 2014]; D.D-__S. v. Southold Union Free S chool Dist.,
2011 WL 3919040, at *13 [E.D.N.Y. Sept. 2, 2011], aff'd, 506 Fed. A pp'x 80 [2d Cir. Dec. 26,

2012])).

I have considered the parties' remaining contentions and find them without merit.

THE APPEAL IS DISMISSED.
THE CROSS-APPEAL IS DISMISSED.
Dated: Albany, New York

November 14, 2014 DANIEL W. MORTON-BENTLEY
STATE REVIEW OFFICER
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