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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
parent) appeals from the decision of an impartial hearing officer (IHO) which denied a request to 
be reimbursed for her son's tuition costs at The Summit School (Summit) for the 2012-13 school 
year.  Respondent (the district) cross-appeals from  so much of  the IHO' s determ ination that 
found that Summ it was an appropriate unilateral placement for the student. The appeal m ust be 
dismissed.  The cross-appeal must be dismissed. 
 
II. Overview—Administrative Procedures 
 
 When a student in New York is eligible for special education services, the IDEA calls for 
the creation of an individuali zed education program  (IEP), wh ich is deleg ated to a loc al 
Committee on Special Education (CSE) that includes,  but is not lim ited to, paren ts, teachers, a 
school psychologist, and a dist rict representative (Educ . Law § 4402; see 20 U.S.C. 
§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 NYCRR 200.3, 200.4[d][2]).  If disputes 
occur between parents and school di stricts, incorporated among the procedural protections is the 
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due 
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process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[l]). 
 
 New York State has implemented a two-tiered system of administrative review to address 
disputed m atters between parents and school di stricts regarding "any m atter relating to the 
identification, evaluatio n or edu cational placem ent of a stu dent with  a disab ility, or a studen t 
suspected of having a disability, or the provision of a free appropr iate public education to such 
student" (8 NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2], 
300.507[a][1]).  First, after an opportunity to engage in a resolution process, the parties appear at 
an im partial hearing conducted at the local le vel before an IHO (Educ. Law § 4404[1][a]; 8 
NYCRR 200.5[j]).  An IHO typically conducts a trial-type h earing regarding the m atters in 
dispute in which the parties have the right to be accompanied and advised by counsel and certain 
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at 
the hearing  that has n ot been dis closed five business days before the hearing; and obtain a  
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[j][3][v], [vii], [xii]).  The IHO m ust render and transm it a final written 
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted 
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[j][5]).  
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO m ay grant 
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ]).  
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]). 
 
 A party aggrieved by the decisi on of an IHO may subsequently  appeal to a State Review 
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 
NYCRR 200.5[k]).  The appealing pa rty or parties m ust identify the findings, conclusions, and 
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO 
to grant (8 NYCRR 279.4).  The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8 NYCRR 279.5).  The SRO conducts an im partial review of the IHO' s 
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re 
that the pro cedures at the hearing were consis tent with the  requirem ents of due process; seek 
additional evidence if necessary ; and render an inde pendent decision based upon the hearing 
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]).  The SRO must ensure that a final decision 
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later 
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific 
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and  
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]). 
 
III. Facts and Procedural History 
 
 Petitioner is the parent of a child (t he student) who, during the 2011-12 school year, 
attended fourth-grade at a public school in respondent' s district (Dist. Exs. 3 at p. 1; 6; 7 at p. 1;  
8; 9; 11; T r. pp. 21, 62).  The record reflects  that the student - wh o had received m ultiple 
diagnoses, including autism , organic brain disorder /pervasive developmenta l disorder, oral and 
fine motor dyspraxia, and anxiet y, and who exhibited m ild to m oderate symptoms of autism  – 
was generally well-behaved, but exhibited problem s with attention, concentration, planning and 
organization, and that he struggled both socially and academically (Dist. Exs. 2 at p. 1; 3 at p. 1 ; 
4, 5 at. p. 1; 6 at pp. 1-2, 7 at pp. 1, 3-4; Parent Ex. B; Tr. pp. 22-24, 43-44, 50, 56, 77, 81).  
During the 2011-12 school year, th e student w as educated pursuan t to an IEP which provided 
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him with an education al placem ent in a general education classroom along with special 
education teacher support services (S ETSS) (Dist. Exs. 7 at p. 1; 11). 1  I n addition, the student 
received related services includi ng one session of group counseli ng, four sessions of speech 
therapy (including one group sessio n in school, and three individual sessions outside of school), 
and two individual sessions of occupational therapy (both outside of school) (Dist. Exs. 6 at p. 1, 
7 at p. 1, 8 at pp. 1-2).  Th e student was also provided with the services of a full-time, 1:1 health 
paraprofessional (Dist. Ex. 7 at p. 1). 
 
 On June 8, 2012, a CSE convened to conduct a re view of the student and develop an IEP  
for the 2012-13 school year (Dist. Ex. 7 at p. 1; Pare nt Ex. A at p. 1).  The record reflects that 
this CSE recommended that the stu dent continue to receiv e the sam e program and services that 
he received in the 2011-12 school year, but that the parent disagreed with this (Dist. Ex. 7 at p. 1; 
Tr. pp. 94, 130-31).  On June 22, 2012, therefore, a CSE re-convened at the parent' s request and, 
finding that the studen t rem ained elig ible f or special ed ucation a s a student with autism, 
developed an IEP that recomm ended placement in a 12:1+1 class for E LA, math, social studies, 
and science (Dist. Ex. 1 at p. 1).  In add ition, the June 22, 2012 CSE recomme nded that the 
student receive related servic es of speech-lan guage therapy in a group of three (2 x 30),  
individual occupational therapy (2 x 30), and counseling services in a group of three (1 x 30) (id. 
at p. 11).  The June 22, 2012 CSE also conti nued the recomm endation that the student be 
provided with the support of a full-time, 1:1 paraprofessional (id. at pp. 5, 11). 
 
 On July 5, 2012, the parent wrote to the di strict and expressed "concerns" with the 
student's recommended "program and placement," including her disagreement with the stud ent's 
autism classification (Parent Ex. C at p. 3).  In addition, and among other things, the parent stated 
that she felt that the recomm ended 12:1+1 class for ELA, m ath, social studies and science was  
"too large" for the student, that she was "confused" as to what "class and ratio" the student would 
be in during the rest of his school day, and she maintained that the student required a "small class 
and a special education  teacher at  all tim es" (id.).  By letter  dated August 19,  2012, the paren t 
repeated these concerns, and advi sed the district that sh e was "unable to accept the program  and 
placement offered" (Parent Ex. D at pp. 2-3).  The pa rent also advised the district that she would 
visit the public school site to which the student  had been assigned once the school was in session 
(id.).2  Thereafter, and by letter dated September 19, 2012, the stude nt's father wrote to the 
district and indicated that he had visited that public school site  and that he was rejecting it 
because the school was too large; the class he observed was too districting ; that the studen t 
would be "m ainstreamed" for lunch, recess and "m inor subjects;" and that it w as not clear 
whether the student would be placed  in an ICT class for reading, or  whether he was be placed in 
a 12:1+1 class as mandated by his IEP (Parent Ex. E at pp. 2-3).  In addition, and with respect to 
the prospect of a  12:1+1 class for reading, the stude nt's father maintained that such class would 
be "below" the student's level (id. at p. 3). 
 
 A. Due Process Complaint Notice 
 
 In a due process com plaint notice dated N ovember 21, 2012, the parent alleged that the 
district failed to offer t he student a free a ppropriate public education (FAPE) for the 2012-13 

                                                 
1 A copy of this IEP is not contained in the hearing record. 
 
2 In her both her July 5 a nd August 19 letters, the parent indicated that  she ha d recei ved a final notice of  
recommendation (FNR) from the district assigning the student to the same public school that he attended in the 
2011-12 school year (Parent Exs. C at p. 3, D at p. 2).  This FNR, however, is not in the hearing record. 
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school year (Parent Ex. A at p. 2).3  Specifically, the parent contended that the June 22, 2012 IEP 
was "procedurally and substant ively invalid including invalid CSE composition and  insufficient 
goals and objectives" (id. at p. 1). 4  In addition, the parent m aintained that the student' s 
classification of "autism" was inappropriate, that a class of 12 students would be too large for the 
student, and that it was "unclear as to what typ e of class h e would be in" outside of ELA, m ath, 
social studies and science (id. at p. 1).  The parent also asse rted that the public scho ol to which 
the student was assigned was inappropriate, contending that the "school and class are too large of 
a school setting" for the student, and  suggesting that the student would be placed in a ICT class 
for ELA there, and not in a 12:1+1 class as m andated by the June 22, 2012 IE P (id.).  As relief, 
the parent requested reimbursem ent for tui tion paid to Summit for the 2012-13 school year, 
transportation, and "related services" (id. at 2). 
 
 B. Impartial Hearing Officer Decision 
 
 On March 8, 2013, an impartial hearing c onvened and concluded on April 23, 2013, after 
two days of proceed ings (Tr. pp 5 -197).5  In a decision dated May 29, 2013, an IHO found that 
while Summ it was an appropriate unilateral p lacement for the s tudent and that th ere were no 
equitable reasons to deny "reim bursement/prospective funding" to the pa rent (IHO Decision at 
pp. 15-17), the district had offered the student a FAPE for the 2012-13 school year (id. at p. 15).  
Specifically, the IHO found that while the June  22, 2012 CSE did not include a parent m ember, 
this did not deny the student a F APE in that  the parent had a m eaningful opportunity to 
participate at the CSE meeting  and was not ne w to the CSE process (id. at 12-13).  In addition, 
the IHO disagreed with the parent' s assertion th at the student had been im properly classified, 
finding instead tha t the re was "am ple evid ence" in the r ecord to sup port th e stu dent's autis m 
classification (id. at p. 13).  The IHO also f ound that the district' s recommendation of a 12:1+1 
class with the support of a 1:1 paraprofessional was appropriate for the student (id. at pp. 13-14), 
and she rejected the parent' s claim s regard ing the public school to which the student was 
assigned (id. at pp. 14-15).  The IHO, therefore, denied the parent' s request for relief in its 
entirety (id. at p. 17). 

 
IV. Appeal for State-Level Review 
 
 The parent appeals the IHO's determination and makes a number of allegations, including 
that the lack of a parent m ember at the June 22, 2012 CSE was a "significant procedural defect."  
The parent also challenges the IHO' s determination that the record supports a classification of 
autism, contending instead that the student should have been classified as "other health impaired" 
(OHI).  In addition, the parent challenges the IHO's determination that the program offered to the 
student in the June 22, 2012 IEP (i .e., placement in a 12:1+1 clas s in a community school with a 
                                                 
3 While the due process complaint notice indicates that it was presented by both of the student's parents, only 
one parent (the p etitioner in this matter) is identified by name in the notice.  Accord ingly, I will treat th e due 
process complaint notice as having been filed by only the parent in this matter. 
 
4 The parent also raised claims regarding a June 8, 2012 IEP which, she contends, she did not receive a copy of  
(Parent Ex. A at p. 1), and which is not in the hearing record.  However, to the extent that such an IEP exists, it 
appears to have been superseded by the June 22, 2012 IEP and is, therefore, not at issue in this matter. 
 
5 The hea ring record re flects that a pre-hearing conference was hel d on December 21, 2012, with a differe nt 
IHO t hen t he one who i ssued t he deci sion bei ng a ppealed (T r. p p. 1-4).  The t ranscript of t his co nference 
indicates that neither party attended the conference, and that this matter was simply scheduled for a hearing in 
January 2 013 (id at  p. 3).  I t i s not  cl ear fr om t he recor d w hy t his m atter was su bsequently assi gned t o a 
different IHO and/or why a hearing was not convened until March 8, 2013. 
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1:1 paraprof essional) was sufficient to offer a FAPE, arguing instead th at such program  was 
inappropriate to m eet the student' s academ ic a nd social/emotional needs for various reasons.  
Finally, the parent m aintains both that th e dis trict was  req uired (and f ailed) to  pr ove tha t the  
public school to which the student was assigned  was appropriate for th e student, and that the 
school itself would not have provid ed the student with a F APE.  The parent, therefore, requests 
that the IHO' s FAPE determ ination be overturn ed, and that she be awarded reim bursement for  
tuition at Summit for the 2012-13 school year. 
 
 The district generally denies the parent's allegations and co ntends that the IHO properly 
found that the student was offere d a FAPE for the 2012-13 school ye ar.  In addition, the district 
cross-appeals the IHO' s determ ination that Summit was an appropriate unilateral placem ent, 
contending both that Su mmit was too res trictive a setting  for the student, and that the student 
required a 1:1 paraprofessional which Summ it did not provide.  The par ent, in response to the 
district's cross-appeal, reiterate s many of the claim s she raised in her petition, and asserts both 
that the student does not require a 1:1 paraprof essional, and that Su mmit is actually a less  
restrictive setting then what the district offered because of the lack of a 1:1 paraprofessional. 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 



 6

Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
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the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 
VI. Discussion 
 

A.  CSE Composition 
 
 As noted above, the parent argues that the student was denied a FAPE because the June 
22, 2012 CSE did not include a parent m ember wh ich she contends constitutes "a significant 
procedural defect."  In response, the district contends th at (a) I lack jurisdic tion to consider this 
issue since it was not raised by the parent in he r due process com plaint notice, and th at (b) th is 
claim lacks m erit in that the June 22, 2012 CS E both considered eval uations provided by the 
parent and solicited input from the parent and the student's father at the meeting. 
 
 As an initial m atter, I am  unable to agree w ith the district' s suggestion that the parent' s 
claims regarding the lack of a  parent m ember at the June 22, 2012 CSE are outside the proper 
scope of review in this m atter.  Generally, a party requesting an  impartial hearing has the  f irst 
opportunity to identify the range of issues to be addressed at the hearing (20 U.S.C. § 1415[b][6], 
[7]; 34 CFR 300.507; 300.508; 8 NYCRR 200.5[i], [j]).  Such party, therefore, may not raise 
issues at the impartial hearing that were not ra ised in its due process complaint notice unless the 
other party agrees (20 U.S.C. § 1415[f][3][B]; 34 CFR 300.508[d][3][i], 300.511[d]; 8 NYC RR 
200.5[j][1][ii]), or the original due process com plaint is am ended prior to  the im partial hearing 
per perm ission given by the IHO at least five da ys prior to the im partial hearing (20 U.S.C. 
§ 1415[c][2][E][i][II]; 34 CFR 300.508[d][3][ii]; 8 NYCRR 200.5[i][7][b]; N.K. v. New York 
City Dep' t of Educ., 961 F. Supp. 2d 577, 584- 86 [S.D.N.Y. 2013]; J.C.S. v Blind Brook-Rye 
Union Free Sch. Dist., 2013 W L 3975942, at *8-*9 [S.D.N.Y. Aug.  5, 2013]; see K.L. v. Ne w 
York City Dep' t of Educ., 530 Fed. App' x 81, 87 [ 2d Cir. July 24, 2013]).  However, the record 
in this matter reflects that parent's due process complaint notice alleges, among other things, that 
the IEP developed for the student was "both pro cedurally and substantively invalid including 
invalid CSE com position . . ." (Parent Ex. A at p. 1).  Thus, while the alleged lack of  a parent 
member at the June 22, 2012 CSE was not itself explic itly identified by the parent as the reason 
for the "invalid CSE composition," the parent' s due process com plaint notice was sufficient to 
put the district on notice that the com position of the June 22, 2012 CSE (the requirem ents of 
which are relatively fin ite) was as  an issue that needed to be addressed.   Moreover, there is no 
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indication in the record that th e district sought a nd/or required clarific ation regarding this 
allegation.  Accordingly, I decline to dismiss this allegation on jurisdictional grounds. 
 
 Regarding the m erits of the parent' s a llegation, at the tim e of the June 22, 2012 CSE 
meeting, relevant State law and regulations in effect required the presence of an additional parent 
member at a CSE meeting convened to develop a student's IEP (Educ. Law § 4402[1][b][1][a]; 8 
NYCRR 200.3[a][1][viii]; see J.G. v. Kiryas Joel Union Free Sch. Dist., 777 F. Supp. 2d 606, 
647 [S.D.N.Y. 2011] [noting that the absence of an additional parent member does not constitute 
a violation of the IDEA]; R.R. v. Sc arsdale Union Free Sch. Dist ., 615 F. Supp. 2d 283, 293-94 
[S.D.N.Y. 2009], aff'd, 2010 WL 565659 [2d Cir. Feb. 18, 2010]; Bd. of Educ. v. R.R., 2006 WL 
1441375, at *5 [S.D.N.Y. May 24, 2006]; Bd. of Educ. v. Mills, 2005 W L 1618765, at *5 
[S.D.N.Y. July 11, 2005]). 6 Assistive guidance from  the Offi ce of Spec ial Education indicates 
that "[t]he additional parent m ember can pr ovide im portant support a nd inform ation to the 
parents of the student during the m eeting and, in addition to the student' s parents, participates in 
the discussions and decision m aking from  the pe rspective of a parent of a stu dent with a 
disability" ( "Guide to Quality Ind ividualized Education Program  [IEP] Development and 
Implementation," at p. 7, Office of Sp ecial Educ. [Dec. 2010], available at 
http://www.p12.nysed.gov/specialed/publications/ iepguidance/IEPguideDec2010.pdf). 
 
 Initially, I note that it is undisputed that a parent member was not present at the June 22, 
2012 CSE meeting, thus constituting a violation of both State law and regulations in place at the 
time. However, and as noted above, an adm inistrative officer m ay find that a student did not 
receive a F APE as a result of a p rocedural vio lation only if such inadequacy (a) impeded the 
student's right to a FAPE, (b) signif icantly impeded the parents'  opportunity to participate in the 
decision-making process regarding the provision of a  FAPE to the student, or (c) caused a 
deprivation of educational benefits (20 U.S.C. § 1415[f][3][E][ii]; 34 CFR 300.513[a][2]; 8 
NYCRR 200.5[j][4][ii]).  Here, the IHO indicated that she was "not  convinced" that the absence 
of a parent member in this case resulted in a ny of these conditions (IH O Decision at pp. 12-13), 
and upon review of the hearing record I am  inc lined to agree.  Nota bly, the hearing record 
reflects that the topic of a parent m ember was discussed with the parent (Tr. pp. 115-16), and 
there no indication that the parent thereafter s ought and/or required the support or assistance of 
such parent member (Tr. pp. 125-154).  Moreover, and as noted by the IHO, the record generally 
reflects that the parent was able to (and did) actively participate at the June 22, 2012 CSE (Tr. pp 
96-99, 130-33).  Accordingly, I am unable to find that  the lack of a parent  member at the June 
22, 2012 CSE significantly im peded the parent' s opportunity to particip ate in the decision-
making process or otherwise rises to the level of a denial of FAPE.  This is especially true where, 
as here, the parent does not cite to anything in the record  to suggest otherwise, nor does she 
allege any specific harm as a result of this violation. 
 

B. June 22, 2012 IEP 
 

1. Classification 
 

                                                 
6 Effective August 1, 2012, amendments to State law and regulations provide that an additional parent member 
is no longer a required member of a CSE unless specifically requested in writing by the parents, by the student, 
or by a member of t he CSE at least 72 ho urs prior to the meeting (Educ. Law § 4402[1][b][1][a]; 8 NYC RR 
200.3[a][1][viii]). 
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 The parent also contends that the stu dent was denied a FAPE because the June 22, 2012 
CSE did not change the student' s classification from  Autism  to OHI. 7  However, the IDEA 
provides that a student' s special edu cation programming, services and placem ent must be based  
upon a student' s unique special education n eeds and not upon the student' s disability 
classification (20 U.S.C. § 1412[ a][3] ["Not hing in this chap ter requires that children be 
classified by their dis ability so lon g as each  child  . . .  is regard ed as a child with  a disab ility 
under this subchapter"]; 34 CFR 300.111; M.R. v. South Orangetown Central Sch. Dist., 2011 
WL 6307563, at *9 [S.D.N.Y., De c. 16, 2011] [fi nding that once a student' s eligibility is 
established "it is not th e classif ication per se th at drives ID EA] decision m aking; rather, it is 
whether the placem ent and serv ices provide the ch ild with a FAPE" [empha sis in th e original]; 
see also Fort Osage R-1 Sch. Dist. v. Sim s, 641 F.3d 996, 1004 [8th Cir. 2011] [finding that “the 
particular disability d iagnosis affixed to a child  in an IEP will,  in m any cases, b e substantively 
immaterial because the IEP will be tailored to  the ch ild's specific needs”]).  In  other words,  a 
district must ensure that a stude nt is appropriately assessed in all are as related to the  suspected 
disability, including, where appropr iate, social and em otional status (20 U.S.C. § 1414[b][3][B]; 
34 CFR 300.304[c][4];  8 NYCRR 200.4[b][6][vii]), a nd an evaluation of a student m ust be 
sufficiently comprehensive to identify all of the student's special educati on and related services 
needs, whether or not comm only linked to the disa bility category in which the stu dent has been 
classified (34 CFR 300.304[c][6 ]; 8 NYCRR 200.4[b][6][ix]).  Accordingly, even if a  
classification of OHI were approp riate for the ch ild as the parent suggests, this alone, absent 
some evidence that the student' s current classifi cation, rather than his needs, inappropriately 
drove the resulting recommended program, does not contribute to a finding that the district failed 
to offer the student a F APE (see M.R., 2011 WL 6307563, at *9).  Here, the record reflects that 
the program offered to the student – while subject to disagreements among CSE team members – 
was driven by the student's needs, and not his classification (Dist. Ex. 7 at p. 1; Tr. pp. 25-26, 67-
72, 79-82, 84-85, 94-100, 130-31).  I, therefore, declin e to find a denial of FAPE on the basis 
that the student was not properly cl assified.  Rather, and as discu ssed further below, the issue is 
whether the June 22, 2012 IEP ad dresses the student' s needs and is "reasonably calculated to 
provide some 'm eaningful' benefit" (Mrs. B. v. Milford Bd. of Educ., 103 F.3d 1114, 1120 [2d 
Cir. 1997]; see Rowley, 458 U.S. at 192). 
 

2. Recommended Program 
 
 The parent argues that the "proposed pr ogram" recommended in the June 22, 2012 IE P is 
inappropriate for the student and would not provid e him with a FAPE.  As noted above, the IHO 
dismissed this claim , and for the reasons discus sed below I f ind that th e IHO's decision on this  
issue should be upheld. 
 
 Initially, and viewing the June 22, 2012 IEP pr ospectively as I must (see, e.g.,. R.E., 694 
F.3d at 188), the hearing record reflects that the June 22, 2012 CSE had before it a significant 
amount of e valuative infor mation about the studen t, the sufficiency of which is not in dispute 
(Dist. Exs. 2-8, 11).  In  addition, th e record refl ects that a n umber of the studen t's teachers and  
providers attend and participated at the June 22, 2012 CSE, including the student' s then-current 
general edu cation tea cher (Dis t. Ex. 1 at p. 17; Tr. p. 25), the student' s then-current SETSS 
(special education) teacher (Dist. E x. 1 at p. 17 ; Tr. p. 45), and two of the student' s then-current 
related services providers (Dist. Ex. 1 at p. 17;  Tr. p. 65, 70).  Inform ation from these sources 
reflect that the student exhibited cognitive abilities in the average to low-average range, and that 
                                                 
7 The parent asserts th at the student's classification should have been changed because the primary difficulties 
that affected the student's performance were "Attention Deficit Disorder (ADHD) and anxiety" (Petition at ¶35). 
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he had a ful l scale IQ in the higher end of the l ow average range (Dist. Ex. 4 at p. 3).  Further, 
and academically, the record reflects that whil e the student tested in  the averag e to above-
average range in m any areas (Dist. Ex. 7 at pp. 3-4), that he strugg led in the classroom 
environment where the student' s ability to rem ain focused and/or stay on task was a significant 
issue, though he performed better in s mall groups and in 1:1 situations (Dist. Exs. 2 at p. 1, 7 at  
p. 3, 8 at p. 2; Tr. pp. 22-25, 43-44, 50, 56, 63-64, 129-30) .  In addition, and with respect to the 
student's social/em otional functioning, the record reflects that while the student w as generally 
well-behaved and got along with peers (Dist. E xs. 3 at p. 1, 4 at p. 2, 5 at  p. 1, 7 at pp. 1, 3; Tr. 
pp. 25, 77), that he often would not m aintain eye contact, would not engage and/or approach 
others, and experienced significant anxiety (Dist. Exs. 3 at p. 1, 4 at pp. 2, 5- 6, 5 at p. 1, 6 at pp. 
1-2, 7 at p. 1; Tr. pp. 77, 83).  
 
 Consistent with the above, the June 22, 2012 CSE developed an IEP which noted the 
student's deficits (Dist. Ex. 1 at pp. 1-5) and addressed them in multiple ways.8  For example, the 
June 22, 20 12 IEP includes m ultiple suppo rts and st rategies to address the student' s needs,  
including the provisio n of specific s trategies to assist the student academically (Dist. Ex. 1 at p 
5), as well as the provision of various goals which addres s his academic and socia l/emotional 
deficits, including his an xiety (id. at pp. 6-8). 9  In addition, the June 22, 2012 IEP recomm ends 
that th e stu dent – who the year before was educated in a general education class with  
approximately 26 students (Tr. p. 36) - be placed in a smaller 12:1+1 class for ELA, math, social 
studies and science, and provided him with a 1:1 paraprofessional which the record shows 
provided the student with academ ic and social/e motional support (Dist. Ex. 1 at pp. 10-11; Tr. 
pp. 21-22, 56, 63-64, 86).  The June 22, 2012 IE P also provides the student with related services 
of speech-language th erapy (two tim es per week in a g roup of 3), occupation al therapy (two  
times per week on an individual ba sis) and counseling ( one time per week in a group of three) 
(Dist. Ex. 1 at p. 11).  The record reflects that in addition to providing ac ademic benefits to the 
student, these services – especially speech-langu age therapy and counseling - also ad dressed the 
student's social/emotional needs (id. at pp. 6-7; Tr. pp. 63, 76). 
 
 In her due process com plaint notice, the pa rent contended that the "proposed program"  
recommended in the June 22, 2012  IEP is inappropriate because  the size of the recommende d 
classroom (i.e., the 12:1+1 class) was too large (Par ent Ex. A at p. 1).  However, this concern is 
not explicitly raised in the parent 's petition, nor is there anything in  the record to suggest that a 
class with 12 students would, by itself, be  too  la rge f or the st udent to receive a m eaningful 
benefit.10  In f act, state regulations provide that a 12:1+1 special class placement is designed for 
students, like the student here, "whose m anagement needs interf ere with the  instr uctional 
process, to the exten t that an additional adult is  needed within the cla ssroom to assist in th e 
instruction of such students" (8  NYCRR 200.6[h][4][i]).  Again, the record reflects that the 
student – who was at or near grade-level academ ically - was highly distractib le an d required  
adult assistance to stay on task.  Moreover, both the June 22, 2012 IEP and the record reflect that 
the student works well in sm all groups and/or 1:1 settings (Dis t. Ex. 1 at p. 3; Tr. pp. 25, 56 ) 
                                                 
8 The description of the student's needs and deficits in the June 22, 2012 IEP is not challenged in this matter. 
 
9 While the parent's due pr ocess complaint notice suggests in a curs ory fashion that the June 22, 2012 IEP i s 
substantively in valid, in  p art, d ue to  "in sufficient g oals" (Paren t Ex . A at p . 1 ), th e su fficiency o f t he go als 
contained in the June 22, 2012 IEP is not raised as an issue or challenged by the parent on appeal.  
 
10 Notably, t he student i s educated i n a 12:1+1.5 environment at Su mmit, th ough th e record re flects that for 
reading and math he is educated with fewer students (Tr. pp. 159, 166, 169, 171). 
 



 11

which a 12:1+1 class w ould, by its  nature, provide an opportunity for (see, e .g.,. Application of 
the Bd. of Educ., Appeal No. 13-079) .  This is especially true where, as here, the June 22, 2012 
IEP provides the student with a full-time, 1:1 paraprofessional.  Accordingly, I am unable to find 
on the record before m e that the stu dent would have been denied a FAPE based on class size, 
alone. 
 
 The parent, however, also argue s that a 12:1+1 special class is inapp ropriate because the 
student would not receive enough atten tion from "t rained teachers" which she asserts is need ed 
for him to "focus and learn" (Petition at ¶ 17). 11  However, the parent – who did not raise this as 
a concern in her due process com plaint notice (or to the IHO, f or that matter)  - does not cite to  
anything in the record to support this statem ent, nor is there any indication in the record that a 
"teacher" is  required to  help the student to focus.  In fact, State regulations indicate that in a  
12:1+1 spec ial c lass the role of  the "additiona l adult" within the class room is "to assis t in the  
instruction" of students (8 NY CRR 200.6[h][4][i]), and such regulat ions allow for one or m ore 
"supplementary school personnel" to  be in the classroom  with a teacher, which includes both 
teacher aides and teaching assistants, both of which can provide instructional support, though the 
former cannot provide direct instruction to students (see 8 NYCRR 80-5.6[a], [b]), 200.1[hh], 
200.6[h][4][i]).12  As helping a student focus and pay a ttention does not involve the provision of  
direct instructional se rvices, it is a service that supplem entary school personnel – under the 
direction and supervisio n of a certified special education  teacher – can provide (8 NYCRR 80-
5.6).13 
 
 The parent also contends that  the "proposed program" is inappropriate because the use of 
a 1:1 crisis m anagement paraprof essional is "to o restrictiv e" a nd would be detrim ental to the 
student's social skills developm ent (Petition at ¶ 25).  Specifically, the p arent asserts that with a 
1:1 paraprofessional, the student would rely on that paraprofessional in stead of developing the 
skills he needs to self-advocate (id.). 14  However, while there is te stimony in the he aring record 
                                                 
11 The parent also suggests that the stude nt requires a "t rained teacher" to help him interact appropriately with 
peers (Petitioner at ¶ 24).  However, while there is e vidence in t he record that teache rs at Summ it assist the 
student with social interactions (Tr. pp. 175-76), there is nothing in the record to suggest that direct instruction 
is necessary in this regard, or that only a "trained teacher" could assist the student with such interactions. 
 
12 Part  200 of t he R egulations of t he C ommissioner of Ed ucation was am ended t o replace t he t erm 
"paraprofessional" wi th t he t erm "suppl ementary sch ool personnel" t o al ign t he t erminology use d i n St ate 
regulations with the fe deral No C hild Left Behind Act ("'Supplementary School Personnel' Replaces the Term  
'Paraprofessional' in Par t 200 o f t he Regu lations of t he Commissioner o f Education," V ESID Mem . [ Aug. 
2004], available at http://www.p12 nysed.gov/specialed/publications/policy/suppschpersonnel.pdf). 
 
13 In fact, the record reflects that it wa s with the assistance  of t he student's individual paraprofessional that he 
was able to be re-directed and focused during the 2011-12 school year (Tr. pp 21-24, 56, 64). 
 
14 Th e p arent also  sug gests i n h er petition th at th e d istrict's reco mmended pro gram was n ot in  th e "least 
restrictive environment" (LRE) (Petition at ¶ 22).  Generally, whether an educational placement is in a student's 
LRE requires an analysis of whether a student has been appropriately removed from a general education setting 
and/or educated with nondisabled peers to the maximum extent appropriate (see M.W. v. New York City Dept. 
of Educ., 2013 WL 3868594, at *9 [2d Cir. July 29, 2013]; Newington, 546 F.3d at 114).  To the extent that the 
parent suggests that the student should have been provided with greater access to non-disabled peers, this claim 
– in addition to being inconsistent with arguments raised both on appeal and at the hearing below regarding the 
student's ability to be "mainstreamed' (Petition at ¶ 33; Tr. pp. 166-67, 190) – was not raised in the parent's due 
process com plaint notice and is, th erefore, no t pro perly before m e ( see 20  U.S.C. § 1415[f][3][B]; 34  CFR  
300.511[d]; 8  NYCRR 20 0.5[j][1][ii]).  Moreover, to  the ex tent th at th e p arent sug gests th at th e d istrict's 
program is not in the student's LRE because it recommends the use of a full time, 1:1 paraprofessional, I n ote 
that this, by itself, does not implicate LRE concerns. 
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from the clin ic direc tor at Su mmit indic ating her belief that ha ving an individual  
paraprofessional would "affect" the student' s "social and emotional issues" (Tr. p. 187), there is 
no indication that any such concerns (which, agai n, were not raised in the parent' s due process 
complaint notice) were brought to th e attention of the June 22, 2012 CSE. 15   Moreover, I am  
unable to find on the record before  that the use of an individual paraprofessional would, in fact, 
negatively impact the student' s de velopment or, as is relevant for purposes of this appeal, 
prohibit the student fro m receiving a meaningful benefit.  This is es pecially true where, as here,  
the June 22, 2012 IEP expressly requires the student's teacher and paraprof essional to 
"collaborate ideas and  keep track  with prog ress in ass isting [ the s tudent] to w ork towa rd 
independence" (Dist. Ex. 1 at p. 5). 
 
 The parent also ass erts that th e "recomm ended program " does not m eet the student' s 
social and emotional needs in that the student re quires a school that can "p rovide a social skills 
curriculum throughout the entire school year that  is separate from  the counseling sessions" 
(Petition at ¶ 24).  However, while the parent cites to testimony showing that the student receives 
social skills assistance outside of counseling at Summ it (Tr. p. 176), there is no evidence in the 
record to support the suggestion that the stud ent would not receive a ny m eaningful benefit 
without such assistance.  Further,  while the parent cites to the f act that the student did not m eet 
his counseling goals in 2011-12 in support of her position, the record reflects that the student was 
making progress towards these goals and his social needs (Dist. Ex. 8 at p. 1; Tr. p 87).  As noted 
above, the June 22, 2012 IEP addresses the student' s social/emotional needs in a number of ways  
outside of counseling, including th rough other rela ted services (i.e., sp eech-language therapy ) 
and the provision of a paraprofessi onal which is prov ided, at lea st in part, to assist the student 
with communication and social interaction (Dist. Ex. 1 at pp. 7, 11; Tr. p 63).  Accordingly, I am  
unable to find that the June 22, 201 2 IEP neglects the student' s social/emotional needs such that 
he would have been denied a FAPE. 
 
 Finally, the parent contends that the distri ct's recommended program is flawed because it 
only offers the student support in ELA, math, soci al studies and science, and that the student 
would be "m ainstreamed" in periods such as lu nch, recess and "m inor s ubjects" (Petition at ¶ 
33).16  Specifically, it app ears to be th e parent's contention that any " mainstream" setting would 
be too large and overwhelm ing for t he student, a nd that he would fall behind in his "social and 
advocacy sk ills" (Petitio n at ¶ 33).  However, I am  unable to find that the record  b efore m e 
supports such a contention, or that  the student would not be able to make progress or receive a 
meaningful benefit from the district' s proposed  program  sim ply because he m ay have been  
exposed to and/or educated with non-disabled peers.  This is especially true since observations of 
the student in a " mainstream" setting reflect that while the student did not initiate conversations  
with his peers and/or actively interact with them , he did get along with his peers, was able to 
                                                                                                                                                             
 
15 In this regard I no te that the clinic director at Summit was not  a member of the June 22, 2012 CSE, and the 
parent (who was a m ember of t he June 22, 2012 CSE) testified that she did not recall indicating whether she 
agreed o r di sagreed wi th t he recom mendation o f an i ndividual pa raprofessional (Tr.  p. 1 33).  A gain, t he 
sufficiency of an IEP must be evaluated prospectively as of the time of i ts drafting (see, e.g., R.E., 694 F.3d at 
186, 188). 
 
16 Th is issue is raised  by th e parent in  her petition as a co mplaint relati ng to th e public sch ool to  which the 
student was assigned.  However, since the assigned public school would be required to implement the June 22, 
2012 IEP as written (20 U.S.C. §  1401[9][D]; 34 CFR 30 0.17[d]; see 20  U.S.C. § 1414[d]; 34 CFR 300.320), 
the issue is whether th e IEP – wh ich wou ld allow t he st udent t o be "main streamed" ou tside of ELA, m ath, 
social stud ies and scien ce – was app ropriate in  th is regard.  Accordingly, I will treat th is alleg ation as a 
challenge to the June 22, 2012 IEP. 
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transition from one activity to another, and was ge nerally able to par ticipate in activities (Dis t. 
Ex. 3 at pp. 1-2).  In addition, and while the c linic director at Summ it opined that the student 
would not benefit from mainstreaming and that he would not be able to "prevent or deal with any 
type of social problem that comes up without an adult being available to monitor and support his 
interaction" (Tr. pp. 166-67), I not e that none of the student' s teachers and/or service providers 
from the 2011-12 school year who attended the June 22, 2012 CSE indicated a belief that less 
"mainstreaming" than what the June 22, 20 12 IEP provides was required (or would be  
appropriate) for the student.  In fact, at least one of these indivi duals (the student' s prior year 
SETSS teacher) testified to believing that the student could make progress in a general education 
classroom with the support of a paraprofessional (Tr. pp. 55-56).  In addition, the district' s 
psychologist also testified to a belief that  the student would be nefit from  being around non-
disabled peers (Tr. pp. 96-97, 99-100).  Accordi ngly, and in conjunction with the supports and 
services offered to the student as discussed above (including the provi sion of an individual 
paraprofessional to assist the student with social interactions), I am unable to find that the student 
was denied a FAPE si mply because he m ay have been "mainstream ed" at certain tim es during 
the school day. 
 
 In sum , I find that the June 22, 2012 IEP addresses the student' s academ ic and 
social/emotional needs and, as a whole, was reasona bly calculated to provi de the student with a 
meaningful educational benefit.  In this rega rd I note that while the parent m ay prefer the 
program at Summ it (and while the student m ay be doing well there), sc hool districts are not  
required to "maximize" the potential of students with disabilitie s (Rowley, 458 U.S. at 189, 199; 
Grim v. Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 379 [2d Cir.2003]; W alczak, 142 F.3d at 
132).  Rather, the IDE A ensures an "appropriate" education, "not  one that provides everything 
that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting  Tucker v. 
Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]). 
 

C. Assigned School 
 
 In addition to contending that the June 22, 2012 IEP failed to offer the student a FA PE, 
the parent also alleges that th e public school to which the student was assigned would not have 
provided the student with a FAPE (P etition at p. 9).  In this rega rd, the parent alleg es that the 
district "completely failed to carry its burden of proving the [t he student] would have bee n 
appropriately placed" at this public school (id. at ¶¶ 27, 32). 
 
 As an initial m atter, Second Circuit Court of Appeals has held th at where an IEP is 
rejected by a parent before a district has had an  opportunity to implement it, the sufficiency of a 
district's offered program must be determined on the basis of the IEP itself.  In R.E., for example, 
the Court was confronted with a si tuation where the parents of a student rejected an IEP prior to  
the time it was required to be i mplemented, yet "[did] not seriously cha llenge the substance of  
the IEP" (694 F.3d at 195).  Instead, those parent s argued simply that "the written IEP would not 
have been effectively implem ented at [the as signed public school site]"  (id.).  This claim , 
however, was rejected by the Court,  which noted in relevant part  tha t its "evalu ation [ of the 
parents' claims] must focus on the written plan offered to the parents" and that "[s]peculation that 
the school district will not adequately adhere to the IEP is not an appropriate bas is for unilateral 
placement" (id.). 
 
 Likewise, in K.L. v. New York City Dep' t of Educ., the Second Circuit again addressed 
the issue of "school placements" when it addressed allegations that a recommended public school 
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site was "inadequate and unsafe" (530 Fed. App' x 81, 87 [2d Cir. 2013]).  As it did in R.E., the 
Court rejected these claim s as a basis for unilateral placem ent and, quoting R.E., noted that the 
"'appropriate inquiry [was] into the nature of the program  actually offered in the written plan,'  
not a retrospective assessm ent of how that plan  would have been executed" (id., quoting R.E., 
694 F.3d at 187).  This sentim ent was further espoused in F.L. v. New York City Dep't of Educ . 
(553 Fed. App' x 2 [2d Cir. 2014]), where the S econd Circuit rejected  allegations that a 
recommended school would not h ave provided adequate speech-language therapy or OT to th e 
student at issue, noting that these claim s challenged "the [district's] choice of school, rather than 
the IEP itself" (id. at *6).  Citing to R.E., the C ourt reiterated that "[s]peculation that [a] school  
district will not adequ ately a dhere to [an] IEP is not an appropriate basis for unilateral 
placement" (id. at *6, citing R.E., 694 F.3d at 195), and held that the "appropriate forum for such 
a claim is ' a later pro ceeding' to show that the child was denied a [FAPE] ' because necessary 
services included in the IEP were not provided in practice" (id., citing R.E., 694 F.3d at 187 n.3). 
 
 In light of the above, two general principals  are clear: (1 ) the sufficiency of a special 
education program offered to a student m ust generally be based on the IEP which is offered to 
the student, and (2) specul ation that a school distri ct will not adequately adhere to that IEP does 
not, alone, constitu te an appropria te basis for unilateral placem ent.  Accordingly,  I cannot find,  
as the parent argues, that the district was requi red to prove that the public school to which the  
student was assigned was a ppropriate, for to do so would (a) suggest that looking past the June 
22, 2012 IEP in assessing the sufficiency of the pr ogram offered to the st udent is appropriate, 
and (b) require m e to speculate—due to a lack  of evidence—that th e district would not  
adequately adhere to that IEP (see, e.g., M. O. v. Ne w York City Dep' t of Educ., 2014 WL 
1257924, at *2 [S.D.N.Y. Mar. 27, 2014] [noting that "it would be inconsistent with R.E.  to 
require . . . evidence regarding the actual classroom [the student] would have attended, where it 
had become clear that [the st udent] would attend private school  and not be educated under the 
IEP"], citing R.C. v. Byram Hills Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D .N.Y. 2012]).  Tha t 
the district "failed" to present evidence regarding the public school to which the student was  
assigned, therefore, does not provide a basis for unilateral placement.17 
 
 Notwithstanding the above, I recognize that there are district court cases suggesting that a 
parent m ay rely on evidence outside of an IEP which is known to the parent at the tim e the 
                                                 
17 While I realize t hat some di strict court s have found t hat parents have a ri ght t o assess t he adequacy of a 
particular sch ool site to m eet th eir ch ildren's n eeds (or that issues pertaining to a sch ool site relate to  t he 
provision of a  FAPE ), t he weight of t he rel evant aut hority, co nsistent wi th t he S econd C ircuit prece dent 
discussed above, supports the approach taken here (see B.K., 2014 WL 1330891, at *20-*22; M.L., 2014 WL 
1301957, at *12; M.O., 2014 WL 1257924, at *2; E.H. v. New York City Dep't of Educ., 2014 WL 1224417, at 
*7 [S.D.N.Y. Mar. 21, 2014]; R.B. v. New York City Dep't of Educ., 2013 WL 5438605, at *17 [S.D.N.Y. Sept. 
27, 2013]; E.F. v. New York City Dep't of Educ., 2013 WL 4495676, at *26 [E.D.N.Y. Aug. 19, 2013]; M.R. v 
New York City  Bd. of E duc., 2013 WL 4834856, at * 5 [S.D.N.Y. Aug. 14, 2013]; A.M. v. New York City  
Dep't of E duc., 964 F. Supp. 2d 270, 286 [S.D.N.Y. 2013]; N.K., 961 F.Supp.2d at  588-90 [S.D.N.Y. 2013]; 
J.L., 2013 WL 625064, at *10 ; Ganje v. Depew Union Free Sch. Dist., 2012 WL 5473491, at *15 [W.D.N.Y. 
Sept. 26, 2012], adopted at 2012 WL 5473485 [W.D.N.Y. Nov. 9, 2012]; see also N.S. v. New York City Dep't 
of Educ., 2014 WL 2722967, at * 12-*14 [S.D.N.Y. June 16, 2014] ["Absent non-speculative ev idence to  the 
contrary, it is presumed that the pl acement school will ful fill its obligati ons under the IEP."]; but see V.S. v. 
New York City Dep't of  Educ., 2014 WL 2600313, at *4  [E.D.N.Y. June 10 , 2014]; C.U. v. New York City 
Dep't of Ed uc., 20 14 WL 2207997, at  *1 4-*16 [S .D.N.Y. M ay 27, 20 14]; Scot t v. N ew Y ork C ity Dep't of  
Educ., 2014 WL 1225529, at *19 [S.D.N.Y. Mar. 25, 2014]; J.F. v. New Yo rk City Dep 't of Educ., 2013 WL 
1803983 [S.D .N.Y. Apr. 24, 2 013]; D .C. v. New Yo rk City D ep't o f Edu c., 950 F. Sup p. 2d 494, 50 8-13 
[S.D.N.Y. 2013]; B.R. v. New York City Dep't of Educ., 910 F.Supp.2d 670, 676-78 [S.D.N.Y. 2012]; E.A.M. 
v. New York City Dep't of Educ., 2012 WL 4571794, at *11 [S.D.N.Y. Sept. 29, 2012]). 
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decision to unilaterally place a student is made (see, e.g., D.C. v. New York City Dep' t of Educ., 
950 F.Supp.2d 494, 510-11 [S.D.N.Y. 2013]; B.R. v. New York City Dep' t of Educ., 910 
F.Supp.2d 670, 677-79 [S.D.N.Y. 2012]).  W hile th e Seco nd Circuit recently left open the 
question as to whether one such case (B.R.)  "properly construes R. E." (see F.L., 2014 WL 
53264, at *2), the Court has not explicitly addressed this issue.  However, even considering what 
the parent knew about the assigned public school, I find that for the reasons discussed below her 
claims do not support an award of tuition reimbursement. 
 

1. Adherence to IEP 
 
 Initially, the parent suggests that the assi gned pubic school m ay not have adhered to the 
June 22, 2012 IEP.  Specifically, the parent conte nds that the student' s father observed that 
students were on different cognitive levels in the 12:1+1 class that he saw at the school, and that 
with respect to reading ability "students found to be on grade level are sent to the ICT class" 
(Petition at ¶ 31).  Based on this the parent claims that the student, who she contends is on grade-
level f or re ading but s till requires a "sm all cla ss" to assis t with cer tain reading -related skills,  
"would be one of the students sent to the ICT class" (id.).  However, and as noted above, districts 
are required to provide services in conformity with a student' s IEP (20 U.S.C. § 1401[9][D]; 34 
CFR 300.17[d]; see 20 U.S.C. § 1414[d]; 34 CFR 300.320), and there is no indication in the 
record that the parent was specifically told that the student, despite having an IEP that explicitly 
recommended a 12:1+1  class for E LA, would have been placed in an ICT class at the ass igned 
school.  In fact, even the parent alleges sim ply that it is "not clear" w hether the student' s IEP 
would have been implemented (Petition at ¶ 31; see also Parent Ex. E at p. 3).  Accordingly, th e 
parent's claim that the district would not adhere to the June 22, 2012 IEP– even in light of what 
she "knew" about th e assigned scho ol – is specula tive on its face and,  for that reaso n, does no t 
provide a basis for unilateral placement (see, e.g., R.E., 694 F.3d at 195).18 
 

2. Class Environment 
 
 In addition, the parent contends that when the student's father visited the assigned school, 
the class he saw "seemed very crowded and distracting" given the number of students and adults 
in the class,  and sh e suggests that if the studen t were in  that c lass he  would be too districted.  
However, as the student never atte nded this c lass, this claim is spe culative in that on e can on ly 
guess as to how the student would have reacted in it.  This is especially true since, as noted 
above, there is evidence in the record that the student is capa ble of following directions and 
participating in classes (see, e.g., Dist. Ex. 3), and the June 22, 2012 IEP provides the student 
with supports (including the assi stance of an individua l paraprofessional) to  help him  focus and 

                                                 
18 In l ight o f suggestions made to the district t hat a 12: 1+1 class would be below the s tudent's l evel for reading 
(Parent Ex. E at p . 3), it is not clear from the petition whether the parent's assertion that stu dents in th e observed 
12:1+1 class "were on different cognitive levels than the student" was meant to suggest that the student would not 
have been appropriately grouped in that class.  To the extent that this statement is meant to suggest this, I note that 
the "rang e" of fun ctional levels id entified by th e p arent (i.e., from 3 rd to  5th grade ) falls within accepted ra nges 
identified by State regulations (see 8 NYCRR 200.6[h] [7]).  Further, and eve n if there had bee n evidence that  
students were inappropriately grouped at  the t ime that the 12:1+1 class was observed by the student's father, any 
claim based on this observation would necessarily be speculative in that classroom groupings are something which 
may change over time (see, e.g., M.S., 2013  WL 7819319, at *16 n.10; Application of the Dep't of Educ., Appeal 
No. 13-220), thus providing no assurance that the grouping of students that was observed would have been the same 
grouping of students that would have existed had the student enrolled in the class. 
  



 16

remain on task.  Accordingly, I find that this  claim  does not support an award of tuition 
reimbursement. 
 

3. School Size 
 
 Finally, and though not clearly raised in he r petition, the parent suggested in her due 
process complaint notice that the size of the assigned public school  was too large, and that the 
student would become overwhelmed and nervous dur ing transition times (Parent Ex . A at p. 2) .  
However, and as the IHO found, there is nothing in the record to suggest that the size of the 
assigned public school would have prohibited the student from receiving a FAPE.  In fact, and as 
noted above, observations of the student at the assigned school s uggest that he was capable of  
transitioning between activities there (Dist. Ex. 3 at p. 1).  Acco rdingly, I am unable to find that 
the parent's contentions with respect to school size have merit. 
 
VII. Conclusion 
 

In light of the above, I find that the hearing record supports the IHO's determinations that 
the district offered the student a FAPE for the 2012-13 school year.  Accordingly, and in light of 
this determ ination, I need not address the part ies' rem aining contentions, including whether 
Summit was an appropriate unilateral placement for the student.   
 
THE APPEAL IS DISMISSED. 
 
THE CROSS APPEAL IS DISMISSED. 
 
 
Dated:  Albany, New York _________________________ 
  November 21, 2014 HOWARD BEYER 
     STATE REVIEW OFFICER 




