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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 89 of the New York State Edu cation Law.  Petitioners (the  
parents) appeal from  the decision of an im partial he aring of ficer (I HO) which denied their  
request to be reim bursed f or the costs of  the student's tuition at th e Communitie s Acting to  
Heighten Awareness and Learning School (CAHAL ) for the 2011-12 school year.  Respondent 
(the district) cross-appeals fr om that portion of the IHO' s decision which found that the March 
2011 CSE did not include a regular education  teach er.  The appeal must  be dism issed.  The 
cross-appeal must be dismissed. 
 
II. Overview—Administrative Procedures 
  
 The decision of the IHO is binding upon both parties unless appealed (Educ. Law 
§ 4404[1]).  A party aggrieved by the decision of an IHO may appeal to a State Review Officer 
(SRO) (Educ. Law § 4404[2]; see 20 U.S.C.  § 1415[g][1]; 34 CFR 300.514[b][1];  8 NYCRR 
200.5[k]).  The appealing party or parties m ust identify the findings, conclusions, and orders of  
the IHO with which they disagree and indicate the relief that they would like the SRO to grant (8 
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NYCRR 279.4).  The opposing party is entitled to re spond to an appeal or cross-appeal in an 
answer (8 NYCRR 279.5).  The SRO conducts an im partial re view of the IHO' s findings, 
conclusions, and decisio n and is req uired to ex amine the entire hearing record ; ensure that the 
procedures at the hearing were consistent with the requirements of due process; seek additional 
evidence if necessary; and render an independe nt decision based upon th e hearing record (34 
CFR 300.514[b][2]; 8 NYCRR 279.12[a]).   
 
III. Facts and Procedural History 
 
 The parties' familiarity with the  detailed facts and procedural history of the case an d the 
IHO's decision is presumed and will not be re cited here.   The CSE convened on March 8, 2011, 
to form ulate the student' s IEP for the 2011-12 sc hool year (see generally Dist. E x. 5).  The 
parents disagreed with the recommendations in  the March 2011 IEP, as well as with the 
particular public school site to  which the district assigned th e student to attend for the 2011-12 
school year, and as a result,  notified the district of their intent  to unilaterally place the student at 
CAHAL (see Parent Exs. B-E).  In a due proc ess com plaint notice, dated June 29, 2012, the 
parents alleged that the district  failed to offer the student a free appropriate public education 
(FAPE) for the 2011-12 school year (see Parent Ex. A).   
 
 On September 10, 2012, the IHO conducted a prehearing conference, and on October 17, 
2012, the parties proceeded to an impartial hearing, which concluded on April 9, 2013 after four 
days of proceedings (see Tr. pp. 1-477).  In a decision dated May 30, 2013, the IHO determ ined 
that the district offered the student a FAPE for the 2011-12 school year (see IHO Decision at pp. 
9-15).   
 
IV. Appeal for State-Level Review 
 
 The parties'  f amiliarity with the pa rticular issues f or revie w on appeal in the p arents' 
petition for review, the dist rict's answer and cross-appeal, and the parents'  answer thereto is also 
presumed and will not be recited here.  The crux of the parties'  dispute on appeal is whether the 
March 2011 CSE was properly composed, whether the 12:1+1 special class placem ent at a 
community school was appropriate to m eet the student's needs, and whether the assigned public 
school site was appropriate.1 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
                                                 
1 The pare nts also assert that the di strict failed to properly  serve the an swer and cross -appeal because it was  
incorrectly addressed and resulted in the untimely receipt of the district's pleading by counsel for the parents.  In 
addition, the parents assert that th e district failed to number the allegations in its pleading in accordance with 
State regulations. As suc h, t he pa rents re quest that the SRO re ject the district' s answer a nd cross -appeal.  
Initially and contrary to the parents' allegation, the district's cross-appeal includes numbered paragraphs.  With 
regard t o t he i ncorrect m ailing a ddress, a determination of w hether t he di strict's pl eading was t imely serve d 
relates to whe n the district completed service and not when the pleading was received (see 8 NYCRR 279.5, 
279.11; see also 8 NYCRR 275.8[a]-[b]).   
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independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
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omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the 
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
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VI. Discussion 
 
 Upon careful review, the eviden ce in the hearing record reflects that the IHO, in a we ll-
reasoned and well-supported decision, correctly reach ed the conclusion that the district offered 
the student a FAPE for the 2011-12 school year (s ee IHO Decision at pp. 9-15).  In particular, a 
review of the evidence in the hearing record  supports that the IHO properly concluded the  
following: although the March 2011 CSE did not in clude a regular educa tion teacher, such 
procedural inadequacy did not constitute a denial of FAPE; the 12:1+1 special class placement at 
a community school was consistent with the student's evaluative infor mation and was  
appropriate to m eet the student' s needs; th e March 2011 IEP—and in particular, the present 
levels of perform ance—accurately reflected the results of th e evaluative information, identified 
the stud ent's needs an d strategies  to addres s the s tudent's academ ic and social/em otional 
management needs, and established annual goals  and recomm ended spe cial education services 
related to those needs; and the parents had the opportunity to participate at the March 2011 CSE 
meeting (id.  at pp. 9 -15). In add ition, the IHO accurately recoun ted the facts o f the case,  
addressed the m ajority of  the specif ic issues identified in the parents'  due  process com plaint 
notice, set forth the p roper legal standard to de termine whether the d istrict offered the student a 
FAPE for the 2011-12 school year, and applied that standard to the facts at hand (id. at pp. 2-15).  
The decision shows that the IHO carefully cons idered the testimonial and documentary evidence 
presented by both parties, and further, that he  weighed the evidence and properly supported his  
conclusions (id.).  Furtherm ore, an i ndependent review of the entire hearing record reveals th at 
the impartial hearing was conducted in a manner consistent with the requirements of due process 
and that there is no reason appear ing in the  hearing record to m odify the determ inations of the  
IHO (see 20 U.S.C. § 1415[g][2];  34 CFR 300.514[b][2]).  Thus, while my reasoning m ay have 
differed from the IHO' s in som e respects—as explained m ore fully below—the conclusions of  
the IHO are hereby adopted. 
 
 A. March 2011 CSE Composition 

 The IHO concluded that the March 2011 CS E was properly com posed because—at the 
time of the March 2011 CSE m eeting—the student was not participating in  a general education 
setting, nor was it "likely" that the student would be participating in a ge neral education setting 
during the 2011-12 school year, an d therefore, a regular educatio n teacher was no t a required 
member of the CSE.   
 
 The IDEA r equires a CSE to include, a mong others, not less than one regular education 
teacher of the student if the student is or may be participating in a general education environment 
(20 U.S.C. § 1414[d][1][B][ii]; see 34 CFR 300.321[a][2]; 8 NYCRR 200.3[a][1][ii]).  The  
regular education teacher "shall, to the exten t appropriate, participate in the develop ment of the 
IEP of the child, including the determination of appropriate positive behavioral interventions and 
supports, and other strategies, and supplem entary aids and services, prog ram modifications, and 
support for school personnel" (20 U.S.C. § 1414[d][3][C]; 34 CFR 300.324[a][3]; 8 NYCRR 
200.3[d]).  As noted above , however, an adm inistrative officer may find that a student did not 
receive a FAPE only if the proced ural inadequacies (a) impeded the student' s right to a FAPE,  
(b) significantly im peded the parents'  opportunity to participate in the decision-making process 
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regarding the provision of  a FAPE to the student, or (c) ca used a deprivation of educational 
benefits (20 U.S.C. § 1415[f][3][E][ii]; 34 CFR 300.513[a][2]; 8 NYCRR 200.5[j][4][ii]).   
 
 In this case,  the eviden ce in the hearing record reveals tha t th e follow ing individuals 
attended the March 2011 CSE m eeting: a district  school psychologist, a di strict representative, 
the student's then-current special education teacher at CAHAL, the student's then-current speech-
language therapy providers, the student's th en-current occupationa l therapist, CAHAL 's 
educational coordinator, an addi tional parent mem ber, the stude nt's mother, and the student' s 
grandmother (see Tr. pp. 164, 172-73, 371- 72; Dist. Exs. 5 at p. 2; 7 at p. 1;9 at p. 1; 10).  The 
evidence in the hearing record further reflects that although the CAHAL educational coordinator 
and the student's grandmother were both certified in general education, ne ither functioned as the  
regular education teacher at the March 2011 CSE meeting (see Tr. pp. 31, 235-36, 389, 391, 442; 
Dist. Ex. 5 at p. 2).  Accordingly, the evidence in the hearing record reflects—consistent with the 
IHO's decision—that the March 2011 CSE did not in clude the attendance of a regular education 
teacher (see IHO Decision at pp. 9-13; Dist. Ex. 5 at p. 2). 
 

However, contrary to the IHO' s decision, the evidence in the hearing record does reflect 
that at the tim e of the March 2011 CSE m eeting, the student was particip ating with her regular  
education peers at CAHAL during "specials"—such as art and co mputer—and furtherm ore, it 
was likely that the s tudent would participate in  a general education s etting because the March  
2011 CSE recommended that the student participat e in "all school activities"—including "lunch, 
assemblies, trips and/or other school activit ies"—with her nondisabled  peers (Tr. pp. 31, 174, 
199, 232, 284-85, 288, 336; Dist. Ex. 5 at p. 17). 2  Regardles s of  this f actual distin ction, 
however, the evidence in the hear ing record does not support a dete rmination that the absence of 
a regular education teacher—as a procedural vi olation—impeded the student' s right to a FAPE, 
significantly im peded the parents'  opportunity to  participate in the decision-making process  
regarding the provision of a FAPE to the student, or caused a de privation of educational benefits 
in this instance (see J.F. v. New York City  Dep't of Educ., 2012 W L 5984915, at *7 [S.D.N.Y.  
Nov. 27, 2012] [concluding that even if a regular education teacher was a required CSE member, 
the lack of such a teacher did not render an IEP inappropriate when there was no evidence of any 
concerns during the CS E meeting that the regular edu cation teacher was required to resolve and 
"no reason to believe" that such teacher was required to advise on lunch and recess modifications 
or support]; E.A.M. v. New York City Dep' t of Educ., 2012 W L 4571794, at *6-*7 [S.D.N.Y. 
Sept. 29, 2012] [where the record  supported a conclusion  that a regular e ducation teacher was 
required at the CSE m eeting and it was possible that an appropria te regular education teacher  
under the IDEA was not present at the CSE meeting, the eviden ce did not show that the CSE 
composition rendered the IEP inadequate]).   
 

Furthermore, a review of the hearing record shows that the IHO correctly determined that 
the CSE's recommendation of a 12:1 +1 special class in a community  school was consistent with 

                                                 
2 Compared to the information in the hearing record regarding the student's participation in a mainstream setting 
at CA HAL during th e 2011-12 school year , th e hearing record  con tains limited  in formation reg arding the 
student's participation in "specials" or the particular activities and classes that the student was mainstreamed for 
at the time of the March  2011 CSE meeting or during the 2010-11 school year (compare Tr. pp. 198-99, with 
Tr. pp. 299-300, 302-05, 312-13, 317-19, 324-30, 414). 
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the student's evaluative inform ation and was ap propriate to  meet the s tudent's needs (see IHO 
Decision at pp. 13-14).  According to State re gulation, a 12:1+1 special class placem ent is  
designed for those students whose "management needs interfere with the instructional process, to 
the extent that an add itional adult is needed with in the classroom to assist in th e instruction of 
such students" (8 NYCRR 200.6[h][4][i]).  In  this case, the March 2011 CSE recommended a  
number of s trategies to address the student' s academic and social/emotional management needs, 
including frequent red irection to tas k, visual an d verbal p rompts, content clues, reteaching an d 
repetition, graphic o rganizers, a multisenso ry approach,  tasks bro ken down, praise an d 
encouragement, as well as testing  accomm odations (extended tim e, separate lo cation, and 
directions and questions read aloud) (see Dist. Exs. 5 at p. 4; 7; 9 at pp. 1, 3-5; 10; 14; 17 at p. 7).  
Contrary to the parents'  contention, the Marc h 2011 IEP provided for adequate strategies and 
supports to address the student' s needs, and the information available to the CSE indicated that 
the student's needs could be met in a 12:1+1 special class placement (see Dist. Exs. 5 at pp. 3, 5; 
9; 14).  In addition, to address the student' s needs related to fine motor, gross motor, and speech-
language sk ills, the March 2011 CSE recommende d related services including OT, PT, and 
speech-language therapy (Dist. Ex. 5 at p. 17; see Dist. Exs. 7; 10; 13).  

 
With regard to the present levels of perfor mance, the IHO correctly found that the March 

2011 IEP accurately reflected th e evaluative infor mation cons idered and relied upon by the  
March 2011  CSE, and accurately identified th e st udent's needs (see IHO Decisio n at p. 14).  
Among the other elem ents of an IEP is a stat ement of a s tudent's academ ic achievem ent and 
functional performance and how the student' s disability affects h is or her progress in relation to 
the general education curriculum  (20 U.S.C.  § 1414[d][1][A][i][I]; 34 CFR 300.320[a][1];8 
NYCRR 200.4[d][2][i];  see 8 NYC RR 200.1[ww][3][i]).  I n deve loping the recomm endations 
for a student's IEP, the CSE must consider the results of the initial or most recent evaluation; the 
student's strengths; the concerns of the parents for enhancing the education of their child; the 
academic, developm ental and functional needs of the student, includ ing, as appro priate, the 
student's performance on any general State or di strict-wide assessments as well as any special 
factors as set forth in federa l and State regulations (34 CF R 300.324[a]; 8 NYCRR 200.4[d][2]).  
Consistent with the IHO' s f indings, the eviden ce in the hearing record  reveals th at the March  
2011 CSE reviewed multiple sources of information to develop the March 2011 IEP, includ ing a 
March 2011  classroom  observation,  a March 2 011 speech-language progress report, a March  
2011 teacher report, a March 2011  OT progress report, a March 201 1 PT progress repo rt, a 
February 2011 psychoeducational evaluation  report, and a February 2011 Vineland-II 
parent/caregiver rating report (see Tr. pp. 171, 172; Dist. Exs. 7; 9-10; 13-14; 16-17).  In 
addition, a review of the evidence in the he aring record reflects that the March 2011 CSE 
developed the present levels of performance with input from the parent, the grandparent, teacher, 
and therapists, as well as with inform ation from the Vineland-II (see  Tr. pp. 180, 190-91; Dist. 
Ex. 5 at pp. 3, 5, 6; see also Dist. E x. 6 at pp. 2-4).  The present levels of academ ic performance 
section a lso inc luded th e resu lts of rec ent co gnitive testin g, the  stude nt's recen t a chievement 
testing, a description of the st udent's speech-language functioni ng (including deficits in 
expressive, recep tive, and pragm atic language,  as  well as specific articu lation concerns), a 
description of the student' s social/em otional functioning (noting her "extreme shyness" and 
ability to interact with  peers and adults), and a description of the stud ent's health and physical  
development (noting d elays in gr oss, visual- perceptual, oculomotor, and fine motor skills),       
(Dist. Ex. 5 at pp. 3, 5-7; see Dist. E x. 16 at pp. 3, 4).  The March 2011 IEP also reflected that 
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the student had a seizure disorder  and took m edication at hom e and that she wore glasses (see 
Dist. Ex. 5 at p. 6).   

 
 A review of the annual goals in the March 2011 IEP reveals that the IHO correctly found 
that the IEP appropriately included annual goals in the areas of the student's identified needs.  An 
IEP m ust include a w ritten sta tement of  m easurable annual goals, in cluding academ ic and  
functional goals designed to m eet the student' s needs that result from the studen t's disability to  
enable the student to be involved in and m ake progress in the general ed ucation curriculum; and 
meet each of the student's other educational needs that result from the student's disability (see 20 
U.S.C. § 1414[d][1][A][i][II]; 34 CFR 300.320[a] [2][i]; 8 NYCRR 200.4[d][2][iii]).  Each 
annual goal shall include the evalua tive criteria, evaluation procedur es and schedules to be used 
to measure progress toward meeting the annual goal during the period beginning with placement 
and ending with the next scheduled review by the committee (8 NYCRR 200.4[d][2][iii][b]; see 
20 U.S.C. § 1414[d][1][A][i][III]; 34 CFR 300. 320[a][3]).  The March 2011 IEP included two  
annual goals addressing reading skills (one relate d to decoding, word analysis, and fluency, and 
one related to reading com prehension skills); two annual goals addressing m ath com putation 
skills, money concepts, and problem solving; on e annual goal address ing written expression; six 
annual goals related to improving th e student's receptive, expressive, pragmatic, articulation and 
oral motor skills; one annual goal that addressed the student's fine motor and handwriting skills; 
and two annual goals addressing the student' s gr oss m otor skills rela ted to m uscle strength, 
endurance, balance and coordination (see Dist. E x. 5 at pp. 8-14).  Contrary to the parents' 
contentions, each annual goal inclu ded the evaluative criteria (i.e.,  four out of fiv e trials, 80 
percent accuracy), ev aluation pro cedures (i.e.,  teacher or provider ob servations, teacher m ade 
materials), and schedules to be used to m easure progress (i.e., three re ports p er y ear) (see  8 
NYCRR 200.4[d][2][iii][b],  [c]; Dist. Ex. 5 at pp. 8-14).  Furt hermore, contrary to the parents'  
contention that the annual goals were generic, broad or vague, each annual goal was sufficiently  
specific to provide direction to the student's teachers and provid ers concerning the expectations 
of the student (see Dist. Ex. 5 at pp. 8-14).  More over, while the paren ts' maintained that the re 
were no annual goals addressing the student's attentional needs (distractibility and  impulsivity), 
tracking difficulty, insecurity, or self -advocacy, the student's needs related to attentio nal issues, 
insecurity, and self-adv ocacy were otherwis e addressed in the March 2011 IEP through th e 
strategies included in the academic and social/emotional m anagement needs sections of the IEP, 
including, frequent redirection to task, visual and verbal prompts, reteaching and repetition, tasks 
broken down, and the provision of praise and encouragem ent (id. at pp. 4-5). Additionally, the 
evidence in the hearing record demonstrates that the March 2011 CSE discussed the annual goals 
at the meeting and that no one  disagreed with the annual go als (see Tr. pp. 175, 177, 353, 372).  
While the March 2011 IEP did not include a specific annual goal to address the student's tracking 
deficit, this def iciency alone is not sufficient to find that the district failed to of fer the student a 
FAPE whe n, as discussed above, overall, th e annual goals in the March 2011 IEP were 
appropriate. 
 

Finally, with respect to parent al participation, the IDEA sets forth procedural safeguards 
that include providing parents with  an opportunity "to participate in  meetings with respect to the 
identification, evaluation, and e ducational placem ent of the child " (20 U.S.C. § 1415[b][1]).  
Federal and State regulations gover ning parental participation requi re that schoo l d istricts take 
steps to en sure that p arents ar e present at their child' s IEP meetings or are afforded th e 
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opportunity to participate (34 CFR 300.322; 8 NYCRR 200.5[d]).  Alt hough school districts 
must provide an opportunity for parents to partic ipate in the development of their child' s IEP, 
mere parental disagreement with a school district's proposed IEP and placement recommendation 
does not am ount to a denial of m eaningful part icipation (see P.K. v. Bedford Cent. Sch. Dist., 
569 F. Supp. 2d 371, 383 [S.D.N.Y. 2008] [noting that  a "professional disagreem ent is not an 
IDEA violation"]; Sch. for Language & Comm c'n Dev. v. New York State Dep' t of Educ., 2006 
WL 2792754, at *7 [E.D.N.Y. Sept. 26, 2006] [finding th at "[m]eaningful participation does not 
require deferral to parent choice"]; P aolella v. Dist. of Columbia, 210 Fed. App' x 1, 3, 2006 W L 
3697318 [D.C. Cir. Dec. 6, 2006]). 

 
The hearing record demonstrates that the pa rent was provided with a mple opportunity to 

participate in the March 2011 CSE m eeting and the developm ent of the student' s IEP.  
Specifically, consistent with testimony by the dist rict school psychologist and information in the 
minutes of the March 2011 CSE meeting, the IEP included information in the present levels of  
performance sections that was provided by the student's mother and grandm other, her then-
current classroom teacher, and h er therapis ts regarding the student' s academic functioning,  her 
shy behavior, and her seizure diso rder (see Tr. pp. 180, 190-91; Dist. Ex. 5 at pp  3, 5, 6; see also 
Dist. Ex. 6 at pp. 2-4).  Infor mation included in  the academic m anagement needs section of th e 
IEP was provided by the student' s teacher based on st rategies she used in  the classroom to work 
with the student at that tim e (Tr. p. 190).  The IEP also included information in the present level 
of social/emotional performance provided by the parent, the student's teacher, and by the parent's 
responses on the February 2011 Vineland-II parent/caregiver rating report related to the student's 
adaptive behavior, her level of  responsibility at hom e, her im proved pragmatics including eye 
contact, her  ability to a ttempt new tasks ind ependently, and her need for m onitoring due to 
impulsivity (Tr. pp. 190-91; Dist. E xs. 5 at p. 5) . With regard to the an nual goals, the district 
school psychologist and the parents testified that the March 2011 CSE discussed the annual goals 
at the CSE meeting and no one disagreed with them (Tr. pp. 175, 177, 353, 372).   
 

With regard to the parents' claim  that the CAHAL attendees at the March 2011 CSE  
meeting were not asked if the recom mended 12:1+1 special class p lacement was appropriate for 
the student, neither federal nor St ate regulations require a C SE to request an opinion as to the 
appropriateness of its placem ent recommendation (see 34 CFR 300.322; 8 NYCRR 200.5[d]).  
Moreover, the district school psychologist test ified that the March 2011 CSE recomm ended the 
12:1+1 special class placement "based on all the assessments, all the provider reports, the teacher 
report, the actual m eeting, any input that was gi ven at the m eeting by the paren t, the teach er," 
and that "[i] t was a collective decision" (Tr. p. 193).  She f urther testified that the March 2011 
CSE discussed the 12:1+1 special class placement at the CSE meeting and that no one disagreed  
with the recommendation (Tr. pp. 194-95).  Based on the evidence in the hearing record, there is 
no reason to disturb the IHO' s finding that the parents were provided with an opportunity to 
meaningfully participate at the March 2011 CSE meeting and in the developm ent of the March 
2011 IEP. 

 
 B.  Challenges to the Assigned Public School Site 
 
 With respect to the pare nts' claims relating to th e assigned p ublic school site, which the 
IHO did not address and which the parties continue to argue on appeal, in this instance, similar to 
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the reasons set forth in other decisions issu ed by the Office of St ate Review  (see, e.g., 
Application of the Dep't of Educ., Appeal No. 14-025; Application of the Dep't of Educ., Appeal 
No. 12-090; Application of a St udent with a Disability, App eal No. 13-237), the parents' 
assertions are without merit.  The parents'  claims regarding whether th e assigned public school 
site could provide the student wi th appropriate mainstream opportunities, a 12:1+1 special class 
placement for all areas of instru ction as recomm ended in t he March 2011 IEP, an appropriate 
functional g roup, social skills supp ort, a safe and supervis ed environ ment, appropriate related 
services, and would require the st udent to work independently beyond her ability (see Parent Ex. 
A), turn on how the March 2011 IE P would or would not have been  implemented, and as it is 
undisputed that the student did not attend the district' s assigne d public school site (see Parent 
Exs. C-D; N), the parents cannot prevail on su ch speculative claim s (R.E., 694 F.3d at 186-88; 
see F.L. v. New York City Dep' t of Educ., 553 Fed. App'x 2, 9, 2014 WL  53264 [2d Cir. Jan. 8, 
2014]; K.L. v. New York City Dep't of Educ., 530 Fed. App'x 81, 87, 2013 WL 3814669 [2d Cir. 
July 24, 2013]; P.K. v. New York City De p't of Educ., 526 Fed. App' x 135, 141, 2013 WL 
2158587 [2d Cir. May 21, 2013]; see also C.F. v. New York City Dep't of Educ., 746 F.3d 68, 79 
[2d Cir. Mar. 4, 2014]; C.L.K. v. Arlington Sch. Dist., 2013 WL 6818376, at *13 [S.D.N.Y. Dec. 
23, 2013]; R.C. v. Byram Hills Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012]).  
 
VII. Conclusion 
 
 Having determ ined that the evid ence in th e hearing record sup ports the IHO' s 
determination that the district offered the st udent a FAPE in the LRE for the 2011-12 school 
year, the necessary inquiry is at an end and th ere is no need to reach the issue of whether 
equitable considerations weighed in favor of the parents' request for relief.  I have considered the 
remaining contentions and find it is  unnecessary to address them in lig ht of m y determinations 
above. 
 
 THE APPEAL IS DISMISSED. 
 
 THE CROSS-APPEAL IS DISMISSED. 
 
 
Dated:  Albany, New York _________________________ 
  December 19, 2014 CAROL H. HAUGE 
     STATE REVIEW OFFICER 
 
 
 
 
 




