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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed 
to offer an appropriate educati onal program to respondents'  (the parents') son and ordered it to 
reimburse the parents for their son's tuition costs at the Aaron Academy (Aaron) for the 2012-13 
school year.  The parents cross-ap peal from  several of the IHO' s determ inations.  The appeal 
must be sustained.  The cross-appeal must be dismissed. 
 
II. Overview—Administrative Procedures 
 
 When a student in New York is eligible for special education services, the IDEA calls for 
the creation of an individuali zed education program  (IEP), wh ich is deleg ated to a loc al 
Committee on Special Education (CSE) that includes,  but is not lim ited to, paren ts, teachers, a 
school psychologist, and a dist rict representative (Educ . Law § 4402; see 20 U.S.C. 
§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 NYCRR 200.3, 200.4[d][2]).  If disputes 
occur between parents and school di stricts, incorporated among the procedural protections is the 
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opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due 
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[l]). 
 
 New York State has implemented a two-tiered system of administrative review to address 
disputed m atters between parents and school di stricts regarding "any m atter relating to the 
identification, evaluatio n or edu cational placem ent of a stu dent with  a disab ility, or a studen t 
suspected of having a disability, or the provision of a free appropr iate public education to such 
student" (8 NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2], 
300.507[a][1]).  First, after an opportunity to engage in a resolution process, the parties appear at 
an im partial hearing conducted at the local le vel before an IHO (Educ. Law § 4404[1][a]; 8 
NYCRR 200.5[j]).  An IHO typically conducts a trial-type h earing regarding the m atters in 
dispute in which the parties have the right to be accompanied and advised by counsel and certain 
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at 
the hearing  that has n ot been dis closed five business days before the hearing; and obtain a  
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[j][3][v], [vii], [xii]).  The IHO m ust render and transm it a final written 
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted 
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[j][5]).  
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO m ay grant 
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ]).  
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]). 
 
 A party aggrieved by the decisi on of an IHO may subsequently  appeal to a State Review 
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 
NYCRR 200.5[k]).  The appealing pa rty or parties m ust identify the findings, conclusions, and 
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO 
to grant (8 NYCRR 279.4).  The o pposing party is entitled to re spond to an appeal or cross-
appeal in an answer (8 NYCRR 279.5).  The SRO conducts an im partial review of the IHO' s 
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re 
that the pro cedures at the hearing were consis tent with the  requirem ents of due process; seek 
additional evidence if necessary ; and render an inde pendent decision based upon the hearing 
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]).  The SRO must ensure that a final decision 
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later 
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific 
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and  
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]). 
 
III. Facts and Procedural History 
 
 I was appointed to conduct this review on Novem ber 5, 2014.  The parties'  fa miliarity 
with the facts and procedural history of the cas e and the IHO' s decision is presu med and they 
will not be recited here.1  The CSE c onvened on April 9, 2012 to develop an IEP for the student 

                                                 
1 Any additional facts essential to the disposition of the parties' arguments will be set forth below as necessary 
to resolution of the issue presented in this appeal. 
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for the 2012-13 school year (see Dist. Exs. 1-2).  Finding that the student rem ained eligible for  
special education and related serv ices as a st udent with a speech or language im pairment, the 
April 2012 CSE recomm ended a 12:1+1 special class placem ent in a community school for 
instruction in m athematics, English language arts  (ELA), social studies and sciences (see Dist. 
Ex. 1 at pp. 8, 12). 2  The April 2012 CSE also recommended related services of three 40-m inute 
sessions p er week of group speech -language therapy, one 40-m inute session p er week of 
individual occupational therapy (OT ), one 40- minute session per week  of group OT, one 40-
minute session of individual counseling and one  40-minute session of group counseling (id. at 
pp. 8-9). 
 
 The parents disagreed with the recommendations  set forth in the April 2012 IEP, as well 
as with the particular public school site to which the district assigned the student to attend for the 
2012-13 school year and, as a result,  notified the district of their intent to unilaterally place the 
student at Aaron (see Dist. Ex. 7; Parent Ex. D).  In a due process com plaint notice, dated 
October 26, 2012, the parents alleged that the district failed to offer the student a free appropriate 
public education (FAPE) for the 2012-13 school year (see Parent Ex. A). 
 
 An im partial hearing convened on Janua ry 17, 2013 and concluded on March 4, 2013 
after th ree days of pro ceedings (T r. pp. 1-395 ).  In  a decision d ated June 6, 201 3, the IHO 
determined that the CSE was properly com posed, the April 2012 IE P was adequate and 
appropriate, a functional behavioral assessm ent (FBA) and a behavioral in tervention plan (BIP) 
were not required for the student, the recomm ended annual goals were appropriate, and all of the 
CSE members had participated in the development of the student's IEP (IHO Decision at pp. 27-
28).  The IHO then found that the recomm ended 12:1+1 special class placem ent and assign ed 
school site were not appropriate for the student and determined that on these grounds, the district 
failed to offer the student a FAPE for the 2012-13 school year (id. at pp. 28-30).  The IHO 
further found that Aaron was an appropriate program for the student and that equitable 
considerations favored the parents' request for an award of tuition reimbursement (IHO Decision 
at pp. 31-34). 
 
IV. Appeal for State-Level Review 
 
 The dis trict appeals, an d c ontends that the IH O erred in determining that th e district 
failed to offer the student a FAPE for the 2012-13 sc hool year.  Further, the district asserts that 
the parents'  claims regarding the assigned public  school site were speculative and, as such, the 
IHO erred in determining that the assigned public school site was not appropriate. 
 
 In an answer and cross -appeal, the parents  assert that the  IHO erred in  f inding that the 
CSE was properly com posed, the A pril 2012 IEP wa s adequate and appropriate, an FBA and a 
BIP were not required for the student, the recomm ended annual goals were appropriate and that 
all of the C SE members had m eaningfully participated in the development of  the student' s IEP.  
The parents also alleged that the student' s IEP did not include appropriate and sufficient 
transitional support services for th e student in order to assist hi m with transitioning from  his  

                                                 
2 The stude nt's eligibility fo r special educa tion program s and related se rvices as a student with a speech or 
language impairment is not in dispute (see 34 CFR 300.8[c][6]; 8 NYCRR 200.1[zz][11]). 
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current educational setting to th e assigned school as well as with the student' s overall difficulty 
transitioning between activities. 
 
 In an answer to the cross-appeal, the district challenges the inclus ion of additional 
evidence annexed to the parents'  cross-appeal and responds to or denies the parents'  allegations 
set f orth in the cross -appeal.  In a r eply, the pa rents a rgue f or the considera tion of  addition al 
evidence. 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
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§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
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available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 
VI. Discussion 
 
 Upon careful review, the evidence in th e hearing record supports the IHO's  
determinations that the CSE was properly com posed, the April 2012 IEP was adequate and 
appropriate, an FBA and a BIP were not required  for the student, the recommended annual goals 
were appropriate and that all of the CSE members were able to participate in the development of 
the student' s IEP (IHO Decision at pp. 27-28).  The IHO accurately  recounted the facts of the 
case, addressed the majority of issues identified in the parents' due process complaint notice and 
set forth the proper legal standards.  The dec ision shows tha t the IHO c arefully considered the 
testimonial and docum entary evidence presented by both parties, and furthe r, that she weighed 
the evidence and properly supported her conclusions (id.).  F urthermore, an independent review  
of the entire hearing record reveals that the im partial hearing was conducted in a m anner 
consistent with the requirem ents of due pr ocess (see 20 U.S.C. § 1415[g][2]; 34 CFR 
300.514[b][2]).  Notwithstanding the above, the IHO di d not address the parents'  claims relative 
to transition goals and transitional support services, and did not apply the proper legal standard to 
the parents' assigned school claim s.  The IHO determined that the recom mended 12:1+1 special 
class placement and the district' s assigned school were too large and would not provide enough 
support to address the student' s educational needs.   To the extent that the IHO found the April 
2012 IEP to be appropriate and that any procedural  errors that occurred during its developm ent 
did not rise to the level of a denial of FAPE, those conclusions of the IHO are hereby adopted. 
 
 The parents' claims relative to the imple mentation of the April 2012 IE P, which included 
the recommended 12:1+1 special class, and assigned  public school site are speculative in nature 
and the IHO erred in finding that the size of the assigned school resulted in a denial of FAPE to 
the student (IHO Decision at p. 30).  Therefore, I find that the district offered the student a FAPE 
for the 2012-13 school year. 
 

A. Additional Evidence 
 
 In their ans wer and cro ss-appeal, the parents have included a docum ent that purpo rts to 
represent the actual number of enrolled students at the dist rict's assigned public school site.  T he 
purpose of the docum ent appears to be to refute testim ony given by the CSE district 
representative as to the number of students enrolled at the assigned public school site.  Generally, 
documentary evidence not presen ted at an im partial hearing is considered in an appeal from  an 
IHO's decision only if such addition al evidence could not have been offered at the tim e of the  
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impartial h earing and the eviden ce is necessary in order to render a decision  (see, e.g., 
Application of a Student with a Disability, Appeal No. 08-030; A pplication of a Stu dent with a 
Disability, Appeal No. 08-003; see also 8 NYCRR 279.10[b]; L.K. v. Ne. Sch. Dist., 932 F. 
Supp. 2d 467, 488-89 [S.D.N.Y. 2013] [holding that  additional evidence is necessary only if, 
without such evidence, the SRO is unable to render a decision]). 
 
 As discussed below, the parents'  claim s re lative to the assigned public school site are 
speculative.  Therefore the document annexed to the parents' cross-appeal is not relevant and not 
necessary to the disposition of the parties'  arguments.  As such, I decline to accept the additional 
evidence proffered by the parents. 
 

B. Transition Goals 
 
 In their cross-appeal, the parents allege that  the student's IEP did not include appropriate 
and sufficient transitional support services for the student in order to assist him with transitioning 
from his current educational set ting to the assigned school as we ll as with the student' s overall 
difficulty transitioning between activities. 
 
 At the outset, it is important to note that the IDEA does not require a "transition plan" as  
part of a student' s IEP when a student m oves from one school to another (E.Z.-L. v. New York 
City Dep' t of Educ., 763 F. Supp. 2d 584, 598 [S.D.N.Y. 2011]). 3  Al so, transitional support 
services are "tem porary services, sp ecified in a st udent's [IEP], provided to a regular or special 
education teacher to aid in the provision of appr opriate se rvices to a s tudent with a disability 
transferring to a regular program  or to a prog ram or service in a less res trictive environment" (8 
NYCRR 200.1[ddd]), but no written plan is expressly required (8 NYCRR 200.6[b][2], [c]). 
 
 I agree with the district that neither tran sition services nor tran sitional support services 
are required for this student as  he is under the age of 15; a nd the April 2012 IEP described the 
student's difficulty with changing activities and included annual goals to address the student' s 
needs relative to transitioning (Dist. Ex. 1 at pp. 2, 5-7).  
 

C. Challenges to the Assigned Public School Site 
 

Also in their due process complaint notice, the parents alleged that the student's IEP 
could not be implemented at the assigned public school site and that the recommended program 
and placement could not address the student's educational needs. 
 

                                                 
3 Und er th e IDEA, to  th e exten t ap propriate fo r each  in dividual stud ent, an  IEP m ust fo cus on  p roviding 
instruction and  ex periences th at en ables the stud ent to prep are for l ater po st-school activ ities, i ncluding 
postsecondary ed ucation, e mployment, and  i ndependent l iving ( 20 U. S.C. § 1401[34]; see E duc. La w 
§ 4401[9]; 34  CFR 300.43; 8 NYCRR 20 0.1[fff] [defining "Transition Services"]).  Accordingly, pursuant to  
federal l aw a nd St ate re gulations, a n IEP fo r a st udent who is at le ast 16 years of a ge (15 under State 
regulations) m ust i nclude ap propriate m easurable postsecondary goals base d up on age appropriate transition 
assessments related to training, education, employment, and, if appropriate, independent living skills (20 U.S.C. 
§ 14 14[d][1][A][viii]; 3 4 CFR 3 00.320[b]; 8  NYCRR 2 00.4[d][2][ix]).  It must also  in clude th e tran sition 
services needed to assist the student in reaching those goals (id.).  Here, the student had not attained the age of 
15 at the time of the CSE meeting (see Dist. Ex. 3 at p. 1). 
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 Challenges to an assigned public school site ar e generally relevant to whether the district 
properly implemented a student' s IEP, which is speculative when the student neve r attended the 
recommended placement.  Generally, the sufficiency  of th e district' s o ffered program must be 
determined on the basis of the IEP itself (R .E., 694 F.3d at 186-88).  The Second Circuit has 
explained that the parents' "[s]peculation that the school district will not adequately adhere to the 
IEP is not an appropriate basis for unilateral placement" (R.E., 694 F.3d at 195; see F.L. v. New  
York City Dep' t of Educ., 553 Fed. App' x 2, 8-9 [2d Cir. 2014] [holding that "the appropriate  
forum for such a claim is ' a later proceed ing' to show that the ch ild was denied a free and 
appropriate public education ' because necessary services included in the IEP were n ot provided 
in practice'"], quoting R.E., 694 F.3d at 187 n.3; K.L. v. New York City Dep't of Educ., 530 Fed. 
App'x 81, 87 [2d Cir. 2013] [holding that "' [t]he appropriate inquiry is into the nature of the 
program actually offered in the written plan,'  no t a retrospective assessm ent of how that plan 
would have been executed"], quoting R.E., 694 F .3d at 187; P.K. v. New York City Dep' t of 
Educ., 526 Fed. App'x 135, 141 [2d Cir. 2013] [holding that "[p]arents are entitled to rely on the 
IEP for a  description of the s ervices that will be pr ovided to their ch ild"]; R.C. v. By ram Hills 
Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012]  [e xplaining that "[g]iven the Second 
Circuit's recent pronouncement that a school district  may not rely on evidence that a child would 
have had a specific teacher or sp ecific aide to support an otherw ise deficient IEP, it would be 
inconsistent to require evidence of the actual cl assroom a student would  be placed in where the  
parent rejected an IEP before the stu dent's classroom arrangements were even m ade"]; see also 
C.F. v. New York City Dep't of Educ., 746 F.3d 68, 79 [2d Cir. 2014]; Grim, 346 F.3d at 381-82 
[holding that the district was not liable for a de nial of a FAPE where the challenged IEP was 
determined to be appropriate, but the parents chos e not to a vail themselves of the public school 
program]; C.L.K., 2013 WL 6818376, at *13). 
 
 A review of the hearing record reflects that had the student atten ded the dis trict 
placement, the April 20 12 IEP provided for a s mall, structured environment, with the studen t to 
staff ratio requested by the parents (Dist. Ex. 1 at pp. 8, 12-13; see A.L., 812 F. Supp. 2d at 503; 
see also M.S. v. New York City Dep't of Educ., 734 F. Supp. 2d 271, 280 [E.D.N.Y. 2010]).   
  
 In view of the foregoing, I find that the pa rents cannot prevail on their claim  that the 
district would have failed to im plement the April 2012 IE P at the assigned public school site 
because a retrospective analysis of how the district would have executed the student's April 2012 
IEP at the assigned public school si te is not an appropriate inqui ry under the circum stances of 
this case (K.L., 530 Fe d. App' x at 87; R.E., 694 F.3d at 186; R.C., 906 F. Supp. 2d at 273).  
Here, it is u ndisputed that the paren ts rejected the assigned public school site that the student 
would have attended and instead enrolled the student in a nonpublic school of their choosing (see 
Parent Exs. D, E, O).  Therefore,  the district is correct that th e issues raised and the argum ents 
asserted by  the parents with resp ect to the assigned pu blic schoo l site are s peculative.  
Furthermore, in a cas e in which  a studen t has been  unilaterally placed  p rior to th e 
implementation of an IEP, it would be inequitabl e to allo w the paren t to acqu ire and rely o n 
information that post-d ates the re levant CSE m eeting and IEP and then use such infor mation 
against a district in an impartial hearing while at  the same time confining a school district' s case 
to describing a snapshot of th e special education se rvices set forth in an IEP (C.L.K., 2013 W L 
6818376, at *13 [stating that "[t]he converse is also true; a substantively appropriate IEP may not 
be rendered inadequate through testim ony and exhi bits that were not before the CSE about 
subsequent events and evaluations  that se ek to  alte r the in formation a vailable to the CSE"] ).  
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Based on the foregoing, the district was not oblig ated to p resent retrospective evidence at the 
impartial hearing regarding the execution of the student's program or to refute the parents' claims 
(K.L., 530 Fed. App'x at 87; R.E., 694 F.3d at 186; R.C., 906 F. Supp. 2d at 273).  Accordingly, 
the parents cannot prevail on thei r claim  that the assigned public  school site would not have  
properly implemented the April 2012 IEP. Accordingly, the parents cannot prevail on their claim 
that the assigned public school site would not have properly implemented the April 2012 IEP. 
 
VII. Conclusion 
 
 In summary, the IHO erred in determ ining that  the district' s assigned public school site 
was not appropriate and that the district failed to offer the student a FAPE for the 2012-13 school 
year.  I therefore find that th e IHO's conclusion that the  parents' were entitled to  an award of 
tuition reimbursement is not supported by the hearing record. 
 
 As I have found that the district offered the student a FAPE for the 2012-13 school year, 
it is theref ore unnecessary to rea ch the other iss ues raised in this m atter, including whether the  
parents' unilateral placement was appropriate for the student, or whether equitable considerations 
support the parents' request for relief (see Burlington, 471 U.S. at 370; M.C. v. Voluntown Bd. of 
Educ., 226 F.3d 60, 66 [2d Cir. 2000]; C.F., 2011 WL 5130101, at *12). 

 
 I have considered the parties' remaining contentions and find them to be without merit. 
 
 THE APPEAL IS SUSTAINED. 
 
 THE CROSS-APPEAL IS DISMISSED. 
 
 IT IS ORDERE D that the IHO' s decision dated June  6, 2013, is m odified by reversing 
those portions which found that th e district failed to offer th e student a FAPE for the 2012-13 
school year and which directed the district to reimburse the parents for the costs of the student' s 
attendance at the Aaron Academy; and 
 
 IT IS FURTHER ORDERED  that the d istrict, to the ex tent it has not already done so, 
shall fund the costs of the student' s placement at the Aaron Academ y th rough the date of this 
decision. 
 
 
 
Dated:  Albany, New York _________________________ 
  December 31, 2014 AMY E. VAN DEN BROEK 
     STATE REVIEW OFFICER 




