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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed 
to offer an appropriate educational program to respondents' (the parents') daughter and ordered it 
to reim burse the parents for their daughter' s tuition co sts at the W inston Preparatory Schoo l 
(Winston Prep) for the 2012-13 school year.  The appeal must be sustained. 
 
II. Overview—Administrative Procedures 
 
 The decision of an IH O is binding upon both parties unless appealed (Educ. Law 
§ 4404[1]).  A party aggrieved by the decision of an IHO may appeal to a State Review Officer 
(SRO) (Educ. Law § 4404[2]; see 20 U.S.C.  § 1415[g][1]; 34 CFR 300.514[b][1];  8 NYCRR 
200.5[k]).  The appealing party or parties m ust identify the findings, conclusions, and orders of  
the IHO with which they disagree and indicate the relief that they would like the SRO to grant (8 
NYCRR 279.4).  The opposing party is entitled to re spond to an appeal or cross-appeal in an 
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answer (8 NYCRR 279.5).  The SRO conducts an im partial re view of the IHO' s findings, 
conclusions, and decisio n and is req uired to ex amine the entire hearing record ; ensure that the 
procedures at the hearing were consistent with the requirements of due process; seek additional 
evidence if necessary; and render an independe nt decision based upon th e hearing record (34 
CFR 300.514[b][2]; 8 NYCRR 279.12[a]). 
 
III. Facts and Procedural History 
 
 The parties' familiarity with the  detailed facts and procedural history of the case an d the 
IHO's decision is p resumed and they will not b e recited here at length.  Briefly, the CSE met on 
May 22, 2012 in order to review and consider eval uative information subsequent to the student' s 
initial ref erral f or special educa tion servic es (Tr. p. 43; Dist. Exs. 27 at p. 1; 30 at p. 1).  
However, following the May 2012 m eeting, the parent indicated she had m isunderstood the 
purpose and role of an additional parent member, and a second meeting was scheduled.  (Tr. pp. 
22-24, 35-36, 68, 74; Dist. Ex. 30 at p. 1). The CSE reconvened on June 11, 2012, to form ulate 
the student' s IEP for the 2012-13 school year (s ee generally Dist. Ex. 28).  Based upon their 
review of a num ber of evaluativ e docum ents a nd with parent and teacher inp ut, the CSE 
recommended special education teacher support serv ices SETSS) for five periods per week in a 
location ou tside the s tudent's [general educa tion] classroom , and a variety of testing 
accommodations, includ ing extended tim e, se parate location, preferential seatin g, on-task  
focusing prompts, directions and questions read aloud and re-read, and use of a calculator (Dist. 
Ex. 28 at pp. 4-5). The parents disagreed with the recommendations contained in the June 2012 
IEP, as well as with the particular  public school site to which the district assigned the student to 
attend for the 2012-13 school year and, as a result, notified the di strict of their intent t o 
unilaterally place the student at Winston Prep (see Parent Ex. A).  In  a due p rocess complaint 
notice, dated December 20, 2012, the parents alleged th at the district failed to offer the student a 
free appropriate public education (FAPE) for the 2012-13 school year (see Parent Ex. B). 
 
 An impartial hearing was held on May 6, 2013 (Tr. pp. 1-218).  In a decision dated May 
23, 2013, the IHO determined that the district failed to offer the student a free appropriate public 
education (FAPE) for the 2012-13 school year, that  Winston Prep was an appropriate unilateral 
placement, and that eq uitable cons iderations w eighed in favor of the parents'  request for an 
award of tuition reim bursement (IHO Decision at  pp. 9-11).  As relief , the IHO ordered the 
district to reimburse the parents for the cost of the student's tuition at Winston Prep for the 2012-
13 school year (IHO Decision at p. 11).1 
 
IV. Appeal for State-Level Review 
 
 The parties'  f amiliarity with the  par ticular issues f or review on appea l in the d istrict's 
petition for review and the parents'  answer thereto is presumed.  The following issues presented 
on appeal must be resolved in order to render a decision in this case: 
 

1. Whether the May 2012 and June 2012 CSEs were properly constituted; 
                                                 
1 Winston Prep has n ot been approved by the Commissioner of Education as a sc hool with which school districts 
may contract for the instruction of students with disabilities (see 8 NYCRR 200.1[d], 200.7). 
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2. Whether the parents were signif icantly im peded from participating in the 
development of the June 2012 IEP; 

3. Whether the student's needs were accurately represented on the June 2012 IEP; 
4. Whether the annual goals appropriately ad dressed the student' s unique educational 

needs; 
5. Whether placem ent in a general education setting with s pecial education teache r 

support services (SETSS) was appropriate. 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
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 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 



 5

VI. Discussion 
 
 A. CSE Composition 
 
 With respect to the matter of CSE composition, the parents allege that both the May 2012 
and June 2 012 CSEs were not properly cons tituted, du e to the lack  of an add itional paren t 
member at the May 2012 CSE m eeting, and insufficient attendance and part icipation in the CSE 
process by the student' s general education teacher, who was in attendance for only part of the 
May 2012 CSE meeting and did not attend the June 2012 CSE meeting (Parent Ex. B at pp. 2-3).  
Although the IHO did not articulate specific findings regarding the parents' procedural claims, he 
concluded, "[t]he procedural flaws . . . [w]hen vi ewed separately . . . would not negate a FAPE" 
(IHO Decision at p. 9).  Neverthe less, the IHO went on to f ind that, "when viewed cumulatively 
they undermine the CSE' s obligation to provide m eaningful consideration of the child' s needs" 
(id.).  W ith regard to th e im pact of  these  alle ged procedu ral deficiencies related to  the CSE's 
composition and, as further discussed herein, the pa rents' participation in the CSE process, I find 
that the IHO erred in his finding th at the cumulative impact of such alleged violations resulted in 
a denial of FAPE. 
 
 With regard to the m atter of the absence of  an additional parent member during the May 
2012 CSE m eeting, the hearing record shows that the student's mother initially m isunderstood 
the purpose and role of an additional parent m ember, and therefore declined that option (Tr. pp. 
174-175).  When the choice was clarified, the stude nt's mother indicated she would prefer to 
have an add itional parent m ember present,  and the June 2 012 meeting was schedu led for that 
purpose (Tr. pp. 22-24, 26, 174-176).  The May 2012 IEP indicates that participants in the 
meeting included the student' s m other, a social  worker, who also served as th e district 
representative, a sp ecial education teacher,  a school psycho logist, and by telephone, one of th e 
student's general education teachers from her then-current unilateral placement (Dist. Ex. 26 at p. 
1).  The June 2012 IEP notes the attendance of an additional paren t m ember, as well as the 
student's mother, the social worker, also serving as district representative, a special education 
teacher, and a school psychologist (Dist. Ex. 28 at p. 9). 
 
 Although the parents allege that there was lim ited participation of the student' s general 
education teacher in the developm ent of the J une 2012 IEP, the hearing record shows that the  
student's general education teach er participated in the May 2012 CSE m eeting and notes from 
this meeting show that the teacher' s input at th e May m eeting was carried over to th e June IEP 
(Dist. Exs. 27 at pp. 1-2; 28 at pp. 1-2; Parent Ex . B at p. 3).  For exam ple, the June IEP details 
the student's difficulty maintaining focused atte ntion and her poor penm anship; this information 
was derived from the general education teacher  during the May 2012 CSE meeting and reflected 
in that meeting's summary notes (Dist. Exs. 27 at pp. 1-2; 28 at pp. 1-2).  The June 2012 IEP also 
incorporates information presented in questionnaires com pleted by four of the student' s general 
education teachers (Dist. Exs. 25 at pp. 1-4; 27 at p. 1-2; 28 at pp. 1-2). When queried about the 
participation by student' s genera l education teachers a t th e June  CSE m eeting, the district 
representative stated th at a lthough teachers fro m the student' s then-current p rogram had been 
invited, they declined to  participate in the June  meeting, because "th ere simply wasn't any new 
evidence or any new docum ents presented . . . nothing had changed and their reports stood the 
same " (Tr. pp. 27-28, 32, 63-64, 67). 
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 Therefore, the hearing record supports a finding that, when viewing both the May CSE 
meeting and the June C SE meeting in tandem , that  the parent was afforded an opportunity to 
have a parent m ember present for review of the IEP at the June 2012  CSE meeting, the June 
meeting was schedu led f or the  sole purpose  o f a review of  the IEP with  an add itional p arent 
member present, since no new information concerning the student was obtained between the two 
meetings, and the IEP was develop ed with releva nt input f rom  the general edu cation teacher, 
even though the teacher did not participate fo r the full duration of the May 2012 CSE meetin g 
and did not attend the June 2012 CSE m eeting.  As  a result, to the extent any procedural 
irregularities existed concerning the CSE's composition, they were de minimus and did not deny 
a FAPE to the stud ent, result in a denial of educational benefits or otherwise im pede the parents' 
ability to participate in the CSE process (20 U.S.C. § 1415[f][3][E][ii]; 34 CFR 300.513[a][2]; 8 
NYCRR 200.5[j][4][ii]). 
 
 B. Parent Participation 
 
 Turning next to the m atter of parent partic ipation in the developm ent of the June 2012 
IEP, the hearing record shows the IHO erred in  determining that the  CSE signif icantly impeded 
the paren t's ability to participa te.  The IDEA  sets forth procedural safeguards that include  
providing parents an opportunity "t o participate in m eetings with respect to the identification, 
evaluation, and educational placement of the child" (20 U.S .C. § 1415[b][1]).  Federal and State  
regulations governing parental partic ipation require that school districts take steps to ensure that 
parents are present at their child's IEP meetings or are afforded the opportunity to participate (34 
CFR 300.322; 8 NYCRR 200.5[d]).  Although school di stricts must provide an opportunity for 
parents to participate in the deve lopment of their child's IEP, mere parental disagreement with a  
school district' s proposed IEP and p lacement re commendation does not am ount to a denial of 
meaningful participation (see P.K. v. Be dford Cent. Sch. Dist., 569 F. Supp. 2d 371, 383 
[S.D.N.Y. 2008] ["A professional disagreement is not an IDEA violation"]; Sch. for Language & 
Commc'n Dev. v. New York State Dep' t of Educ., 2006 WL 2792754, at *7 [E.D.N.Y. Sept. 26, 
2006] ["Meaningful participation does not require deferral to parent choice"]; Paolella v. District 
of Columbia, 210 Fed. App'x 1, 3, 2006 WL 3697318 [D.C. Cir. Dec. 6, 2006]) 
 
 In the  ins tant cas e, th e paren ts a ssert they we re denied  m eaningful par ticipation in  the  
CSE decision-making based upon the CSE' s failure to  make changes to the IEP initially drafted 
at the May 2012 CSE m eeting, to "m eaningfully incorporate the evaluative data into its 
recommendations," and to modify the placement recommendation. 
 
 The purpose of the June 2012 CSE m eeting was to review the IEP that had been drafte d 
at the May 2012 CSE meeting, but with an add itional parent member present (Tr. pp. 22-24, 26, 
174-176).  As noted above, no new reports were pr esented at the June CSE m eeting that would 
have inform ed changes to the IEP, and indeed, the studen t's then -current te achers declin ed to 
attend the second meeting for that reason (Tr. pp. 27-28, 191-92). 
 
 With respect to the parents'  assertion that the June 2012 CSE was not responsive to 
certain aspects of a privately-obtained psychoeducational evaluation report, it is well settled that 
a CSE m ust consid er p rivately-obtained evaluati ons, provided that such  evalua tions m eet the 
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district's criteria, in any decision m ade with respect to the provision of a FAPE to a student (34 
CFR 300.502[c]; 8 NYCRR 200.5[g][1][vi]).  Ho wever, "consideration" does not require 
substantive discussion, that every member of the CSE read the document, or that the CSE accord 
the private evaluation any partic ular weight (T.S. v. Bd. of Educ., 10 F.3d 87, 89-90 [2d Cir. 
1993]; G.D. v. W estmoreland Sch. Dist., 930 F.2d 942, 947 [1st Cir. 1991] ; see Michael P. v. 
Dep't of Educ., 656 F.3d 1057, 1066 n.9 [9th Cir. 2011]; K.E. v. Indep. Sch. Dist. No. 15, 647 
F.3d 795, 805-06 [8th Cir. 2011]; Evans v. Dist. No. 17, 841 F.2d 824, 830 [8th Cir. 1988];  
James D. v. Bd. of Educ., 642 F. Supp. 2d 804, 818 [N.D. Ill. 2009]).  The hearing record 
indicates that the CSE reviewed an d considered the report and incorporated significant details of 
the psychoeducational report in the student' s June 2012 IE P (Tr. pp. 20-21, 36-37-39; com pare 
Parent Ex. F at pp. 2-3, 7-8, with  Dist. Ex. 28 at pp. 1-2).  Sp ecifically, the IEP details the 
student's performance on the Wechsler Intelligence Scale for Children-IV (WISC-IV), references 
a sign ificant scatter in  s ubscale sco res, and includes the psychoeducati onal evaluation report 
author's conclusion that the student' s "true unde rlying intellectual potentia l is estimated to be 
well within the average range" (Dist. Ex. 28 at pp. 1-2; Parent Ex. F at p. 9).  In addition, the IEP 
included the private evaluator's comment that the student was "a lovely girl whose sensitivity and 
perceptiveness are read ily apparent, " and th at "no sign of significant em otional distress was 
reported," but that m aintaining focused attention presented as a challen ge for the student (Dist.  
Ex. 28 at pp. 1-2; Parent Ex. F at pp. 2, 4-5, 9-10). 
 
 While the parents would have preferred th at the CSE reco mmend Winston Prep as  the 
student's special education placement, it was unable to recommend Winston Prep for a number of 
reasons, including its m andate to develop an a ppropriate special educa tion program  that was 
sufficiently supportive to meet the student's unique needs in the least restrictive environment (Tr. 
pp. 25-26, 28-29, 83).  As noted by th e district representative, th is was the student' s initial 
referral and evaluation for special education services, and "given her academics, her standardized 
testing, . . . her report card, . . . she was an aver age to above-average student . . . she had a solid 
report card; therefore, " the CSE found that SE TSS was the "least restri ctive" environment in 
which to provide the student with supports appropriate to her needs (Tr. pp. 19-21, 28-29, 34). 
 
 The parents'  dissa tisfaction with the CSE' s ultimate r ecommendation does not es tablish 
that the ir participation in the  development of  the student's IEP was sign ificantly impeded.  As 
noted above, the parent participated in bot h CSE m eetings and o ffered input that was 
documented in the IE P; the CSE also review ed and considered, am ong othe r things, the 
privately-obtained psychoeducational evaluation report, which is a lso reflected in the IEP (Dist.  
Ex. 28 at pp. 1-2; Parent Ex. F at pp. 2, 4-5, 9-10).  Therefore, I find that parent participation in 
the CSE process was not impeded and the IHO's conclusion on this issue must be reversed.  
 
 C. Present Levels of Performance 
 
 Among the other elem ents of an IEP is a st atement of a student' s academic achievement 
and functional performance and how the student's disability affects his or her progress in relation 
to the general education curriculum (20 U.S. C. § 1414[d][1][A][i][I]; 34 CFR 300.320[a][1]; 8 
NYCRR 200.4[d][2][i];  see 8 NYC RR 200.1[ww][3][i]).  I n deve loping the recomm endations 
for a student's IEP, the CSE must consider the results of the initial or most recent evaluation; the 
student's strengths; the concerns of the parents for enhancing the education of their child; the 
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academic, developm ental and functional needs of the student, includ ing, as appro priate, the 
student's performance on any general State or di strict-wide assessments as well as any special 
factors as set forth in federal and State regulations (34 CFR 300.324[a]; 8 NYCRR 200.4[d][2]). 
 
 In the present case, the hearing record shows that in addition to information gleaned from 
the privately-obtained psychoeducational evaluati on and parent input, the IEP also reflects 
consideration of a March 2012 social history, f our classroom teacher reports, and the stud ent's 
report card from  her then-current school (Dist. Exs. 8 at pp. 1-2; 25 at pp. 1-4; 28 at pp. 1-2). 2  
The present levels of perfor mance identify the student' s strengths as well as her challenges, and 
denote parental concerns, m ost notably the am ount of effort the student and her parents expend 
on academ ic learn ing at hom e (Dist. Ex. 28 at pp. 1-2).   Furthermore, the IE P details th e 
student's tendency to work slowly and her ability  to cope w ith frustration, and also includes a 
brief retelling of the student's medical history, information that was drawn from multiple sources 
(Dist. Exs. 25 at pp. 1-4; 28 at  pp. 1-2; Parent Ex. F at p p. 1, 4).  Upon review, I find the 
student's needs, as ref lected in the evaluati ve inf ormation availab le to the CSE, were 
appropriately represented on the June 2012 IE P.  Accordingly, the IHO' s conclusion that the 
student's present levels of perform ance were n ot adequately reflected in th e  
June 2012 IEP must be reversed. 
 
 D. Annual Goals 
 
 Turning next to the issue of whether th e annual goals appropriately addressed the  
student's unique educational needs, the evidence in  the hearing record shows that the June 2012 
annual goals were generally consis tent with the student' s needs as  outlined in the present level s 
of performance (Dist. Ex. 28 at pp. 1-4).  
 
 An IEP must include a written statement of measurable annual goals, including academic 
and functional goals designed to m eet the student's needs that result from the student's disability 
to enable the student to be i nvolved in and m ake progress in th e general education curriculum ; 
and meet each of the student' s other educational n eeds tha t result from the studen t's disability 
(see 20 U.S.C. § 1414[d][1][A][i][II]; 34 CF R 300.320[a][2][i]; 8 NYCRR 200.4[d][2][iii]).  
Each annual goal shall include the evaluative crit eria, evaluation procedures and schedules to be 
used to m easure progress toward m eeting the annual goal during the period beginning with 
placement and ending  with th e next s cheduled revie w by the comm ittee (8 NYCRR  
200.4[d][2][iii][b]; see 20 U.S.C. § 1414[d][1][A][i][III]; 34 CFR 300.320[a][3 While the 
annual goals in the June 2012 IEP did not include benchm arks or short-term  objectives, each 
goal was w ritten to target a variety of subordi nate skills in readi ng, written language, and 
mathematics and includ ed an estimate of grade le vel instruction that w as calculated to lead to  
roughly one year's growth, based upon the student's performance reported in the present levels of 
performance (Dist. Ex. 28 at pp. 3-4; Parent Ex. F at p. 15). 3  For exa mple, the annual reading 
                                                 
2 The student's report card from her parochial school was not admitted as evidence at the impartial hearing, but 
is specifically referenced in the student's June 2012 IEP (see Dist. Ex. 28 at p. 1). 
3 Th e written  lan guage go al sets th e g rade lev el esti mate at eig hth grade, altho ugh the p resent lev els of  
performance indicates the student earned a grade equivalent score of tenth grade during the psychoeducational 
evaluation (Dist. Ex. 2 8 at  pp. 1 , 3;  Parent Ex. F at  p. 1 5).  Ho wever, the st udent's performance on  various 
subtests assessin g written lan guage sk ills reflect scatte red skills, with  g rade equivalent sco res rangin g from 
sixth grade through eleventh grade, with an overall written expression grade equivalent at seventh grade (Parent 
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goal noted specif ic skills to  be  addressed, including developing the student' s comprehension, 
inferential, vocabulary and analyt ical skills (Dist. Ex. 28 at p. 3).  The annual goal for written 
language included having the st udent "identifying e rrors in her written work, producing 
semantically and grammatically correct sentences, and identifying parts of speech" (Dist. Ex. 28 
at p. 3).  The annual m ath goal em phasized enhancing the s tudent's facility with m athematical 
operations, specifically her understanding of the "relationships am ong them [i n order to] 
understand mathematics at the 6th grade level" (Dist.  Ex. 28 at p. 4).  Ea ch of the goals included 
criteria by which to determine successful achievement, as well as a method by which to measure 
progress and a schedule for progress m onitoring (D ist. Ex. 28 at pp. 3-4).  Accordingly, the 
IHO's conclusion on this issue must be reversed.  
 
 E. Placement—General Education Setting with SETSS 
 
 With regard to the matter of whether the recommendation for the student's placement in a 
general education setting with SETSS was appr opriate, I f ind that the I HO erred in determ ining 
the recommended placement would not have been sufficient to meet the student's "specific needs 
and problems" (IHO Decision at p. 10). 
 
 As noted above, the psychoeducational ev aluation report indicated the student' s 
intellectual potential was "estimated to be well w ithin the average range" (Parent Ex. F at p. 3 ).  
While the student's performance on measures of academic achievement yielded "mixed" results, 
the stud ent showed rela tive s trengths in som e aspects of reading and written language, while 
other areas such as reading fluency and m ath we re "belo w average" (Paren t Ex. F at p. 9).  
Further, as an eighth grade student in her for mer unilateral placem ent, the student' s report card 
indicated "an 85 average, with a 77 in math . . . [and] general effort was graded 'B'" (Dist. Ex. 28 
at p. 1).  At the tim e these grades were calcula ted, the student was attending a general education 
parochial school, with no special ed ucation services, although her teachers did offer the student 
"accommodations such as extended tim e and prefer ential seating" (Tr.  pp. 30, 164; Dist. Ex. 28  
at p. 1).  As noted by the district representati ve, the CSE considered  a m yriad of factors in  
arriving at the recomm endation for a general ed ucation setting with SETSS (Tr. pp. 28-29, 56, 
77). 
 
 Given the student's relative cognitive and academic strengths, the hearing record supports 
a finding that the June 2012 IEP' s recommendation for a general education setting with SETSS, 
along with the other accommodations, m odifications, annual goals, and counseling services 
contained therein, was reas onably calculated to provide the st udent with educational benefit in 
the LRE. 
 
VII. Conclusion 
 
 Having determ ined that the evidence in the hearing record doe s not support the IHO' s 
determinations that the district failed to offer the student a FAPE for the 2012-13 school year, the 
necessary inquiry is at an end and there is no n eed to reach the issues of whether W inston Prep 
was an appropriate unilateral placement or whether equitable considerations weighed in favor of 
the parents' request for relief. 
                                                                                                                                                             
Ex. F at p. 15). 
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 I have considered the parties'  remaining contentions and find it is unnecessary to address 
them in light of my determinations above. 
 
 THE APPEAL IS SUSTAINED. 
 
 IT IS ORDERED that the IHO' s decision dated May 23, 2013 is m odified, by reversing 
those portions which found that th e district failed to offer th e student a FAPE for the 2012-13 
school year and directed the district to reim burse the parents for the costs of the student' s tuition 
at Winston Prep. 
 
 
 
Dated:  Albany, New York _________________________ 
  November 28, 2014 CAROL H. HAUGE 
     STATE REVIEW OFFICER 




