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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
district) app eals from  the decis ion o f an i mpartial hearing o fficer (IHO) , which found that it 
failed to offer an appropriate educational progr am to respondents'  (the parents' ) daughter and 
ordered it to reimburse the parents for their daughter's tuition costs at the Rebecca School as well 
as the costs of supple mental after-school se rvices and transporta tion for the 2012-2013 school 
year.  The appeal must be sustained in part.   
 
II. Overview—Administrative Procedures 
 
 When a student in New York is eligible for special education services, the IDEA calls for 
the creation of an individuali zed education program  (IEP), wh ich is deleg ated to a loc al 
Committee on Special Education (CSE) that includes,  but is not lim ited to, paren ts, teachers, a 
school psychologist, and a dist rict representative (Educ . Law § 4402; see 20 U.S.C. 
§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 NYCRR 200.3, 200.4[d][2]).  If disputes 
occur between parents and school di stricts, incorporated among the procedural protections is the 
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opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due 
process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[l]). 
 
 New York State has implemented a two-tiered system of administrative review to address 
disputed m atters between parents and school di stricts regarding "any m atter relating to the 
identification, evaluatio n or edu cational placem ent of a stu dent with  a disab ility, or a studen t 
suspected of having a disability, or the provision of a free appropr iate public education to such 
student" (8 NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2], 
300.507[a][1]).  First, after an opportunity to engage in a resolution process, the parties appear at 
an im partial hearing conducted at the local le vel before an IHO (Educ. Law § 4404[1][a]; 8 
NYCRR 200.5[j]).  An IHO typically conducts a trial-type h earing regarding the m atters in 
dispute in which the parties have the right to be accompanied and advised by counsel and certain 
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at 
the hearing  that has n ot been dis closed five business days before the hearing; and obtain a  
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[j][3][v], [vii], [xii]).  The IHO m ust render and transm it a final written 
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted 
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[j][5]).  
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO m ay grant 
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ]).  
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]). 
 
 A party aggrieved by the decisi on of an IHO may subsequently  appeal to a State Review 
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 
NYCRR 200.5[k]).  The appealing pa rty or parties m ust identify the findings, conclusions, and 
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO 
to grant (8 NYCRR 279.4).  The o pposing party is entitled to re spond to an appeal or cross 
appeal in an answer (8 NYCRR 279.5).  The SRO conducts an im partial review of the IHO' s 
findings, conclusions, and decision and is required to examine the entire hearing record; ensu re 
that the pro cedures at the hearing were consis tent with the  requirem ents of due process; seek 
additional evidence if necessary ; and render an inde pendent decision based upon the hearing 
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]).  The SRO must ensure that a final decision 
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later 
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific 
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and  
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]). 
 
III. Facts and Procedural History 
 
 The parties' familiarity with the  detailed facts and procedural history of the case an d the 
IHO's decision is  presumed and will no t be recited here in  detail.  Brie fly, with res pect to the  
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student's educational history, the hearing record shows that, at the tim e of impartial hearing, the 
student had attended the Rebecca School for six years, since kindergarten (see Tr. pp. 738-39).1 
 
 On March 8, 2012, the CSE convened to conduct the student' s annual review and to 
develop an IEP for the 2012-2013 school year (Dist. Ex. 3 at p. 16).  Findi ng the student eligible 
for special education as a st udent with autism , the March 2012 CSE r ecommended a twelve-
month school year program consisting of a  6:1+1 special class placement in a specialized school 
with weekly rela ted se rvices consisting of  three 30-m inutes sessions of individual speech-
language therapy, one 30-minute session of group (3:1) speech-language therapy, one 30-m inute 
session of individual counseli ng, one 30-m inute session of group (3:1) couns eling, four 30-
minute sessions of individual occupational ther apy (OT), one 30-m inute session of group (3:1) 
OT, and two 30-minute sessions of individual physical therapy (PT) (id. at pp. 1, 11-13, 15-17). 2  
The March 2012 CSE also recomm ended support for m anagement needs (visual and verbal 
prompts, redirection, repetition, an d access to sensory tools and support) and 19 annual goals 
with corresponding short-term  objectives (id. at pp. 2-11).  By  final notice of recommendation 
(FNR), dated June 7, 2012, the district summ arized the 6:1+1 special cla ss and related services 
recommended in the March 2012 IEP and identified the particular public school site to which the 
district assigned the student to attend for the 2012-13 school year (Dist. Ex. 5).   
 
 The parents disagreed with the recommendations containe d in the March 2012 IE P, as 
well as with the assigned public school site, and, as a result, by letter dated June 15, 2012, 
notified the district of their in tent to unilaterally place th e student at the Rebecca School for the 
2012-13 school year and  their intent to seek "add itional services" at public expense (s ee Parent 
Ex. S).  In an am ended due pr ocess complaint notice,  dated July 13, 2012, the parents alleged 
that the district failed to offer the student a free appropriate public education (FA PE) for the  
2012-13 (see generally Parent Ex. C).3   
 
 On August 28, 2012, an im partial hearing co nvened in this m atter and concluded on 
February 20, 2013, after eight days of proceed ings (see Tr. pp. 1-975).  On Septe mber 10, 2012, 
the IHO issued an order on pendency based on an unappealed IHO deci sion, dated January 25, 
2010, which directed the district to provide the following as the student's pendency (stay put) 
placement: attendance at the Rebecca School, six hours per week of hom e-based ABA services, 
three hours per week of speech-lan guage therapy, and tran sportation to and from  the Rebecca 
School (Interim IHO Decision at pp. 2, 4; see generally Parent E x. B).  In a final decision, dated 
June 12, 2013, the IHO found that the district fa iled offer the student a FAPE for t he 2012-13 
school year, that the Rebecca School was an appropriate unilateral placement for the student, and 
that equitable considerations weighed in favor of the parents' requests for relief.   

                                                 
1 The Commissioner of Education has not approved the Rebecca School as a school with which school districts 
may contract to instruct students with disabilities (see 8 NYCRR 200.1[d], 200.7). 
 
2 The student's eligibility for special education programs and related services as a stu dent with autism is not in 
dispute in this proceeding (see 34 CFR 300.8[c][1]; 8 NYCRR 200.1[zz][1]).   
 
3 Although the hearing record includes a copy o f a subsequent version of the due process complaint notice (see 
Parent Ex. D), the IHO disallowed the second amendment (Tr. pp . 135-36).  The due process complaint notice 
contained a large number of legal and factual allegations embodied within 116 numbered paragraphs (see Parent 
Ex. C at pp. 3-14).   
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 The IHO found that, whereas the district did not complete any evaluations of the student 
and the March 2012 CSE relied on ly on the Rebecca Schoo l progress report, nothin g before the 
CSE supported the recommendation for a 6:1+1 special  class for the student (IHO Decision at p. 
19).  Moreover, the IH O noted that the district did not call any other witnesses in support of the  
March 2012 IEP, notwithstanding that the district school psychologist did not have knowledge of 
the student outside of the CSE meeting and little recollecti on of the March 2012 C SE meeting 
(id. at pp. 18-19, 20).  Further, th e IHO found that "[n]either th e IEP nor [the district school 
psychologist's] testim ony provide[d] evidence that the ch ild's recom mended IEP program 
provided for appropriate sensory supports and accommodations for the child" (id. at p. 20).  This, 
observed the IHO, was despite evidence from  th e Rebecca School staff regarding "the child' s 
needs for sensory supports including a sensory diet  and a sensory gym to enable her to m aintain 
a regulated sensory state in order for her to be able to le arn" (id. ).  The IHO f ound that the  
student needed m uch more support than available in a 6:1+1 special class and that the district  
offered such a placem ent "as a m atter of adm inistrative convenien ce and a pre-determ ined 
outcome which was destined to fa il as a m atter of its design" (i d.).  The IHO further found that 
the March 2012 CSE failed to provide for parent counseling and training or to conduct an FBA 
or develop a BIP for the student (id.)  Consequently, the IHO found that the cum ulative effect of 
the foregoing deprived the stude nt of a FAPE for the 2012-13 sc hool year (id.).  The IHO found 
that evidence regarding whether or not the assigned public school site could implem ent the 
student's IEP did not factor into his determination (id. at p. 21). 
 
 The IHO al so found that the parents satisfie d their burden to establish that the Rebecca 
School, along with th e after-school speech-language therapy and hom e-based ABA, constituted  
an approp riate un ilateral p lacement and that e quitable consideration s supported  the p arents 
requested relief (IHO Decision at pp. 22-24).  The IHO ordered the district to pay the costs of the 
student's tuition at the R ebecca School, as well as  the co sts of six hours weekly of hom e-based 
ABA services and three hours weekly of speech-languag e therapy services, transportation to and 
from the Rebecca Schoo l, and four h ours of parent counseling and training per month (id. at pp.  
24-25). 
 
IV. Appeal for State-Level Review 
 
 The district appeals, seeking to overturn the IHO's determinations that the dis trict failed 
to offer the student a FAPE for the 2012-13  school year, that the Rebecca School was an 
appropriate unilateral p lacement for the studen t, a nd that equitab le con siderations weighed in  
favor of  the  paren ts' re quest f or re lief.  The  p arties' f amiliarity with the par ticular is sues f or 
review on appeal in the district' s petition for re view and the parents'  answer thereto is also 
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presumed and will not be recited here in de tail.4  Brief ly, the f ollowing issues pr esented o n 
appeal must be resolved in order to render a decision in this case:  
 
 1. whether the March 2012 CSE was properly composed; 
 
 2. whether the dis trict afforded the p arents a meaningful opportunity to participate in the 
development of the student's March 2012 IEP and wh ether the IHO erred in determining that the 
CSE predetermined the student's placement; 
 
 3. whether the IHO erred in determ ining that the March 2012 IEP failed to sufficiently 
address the student' s sensory needs and that th e 6:1+1 special class recommended in the March 
2012 IEP was not sufficiently supportive to address the student's needs; 
 
 4. whether the IHO erred in determ ining that the student required an FBA and a  BIP to 
address her behaviors; 
 
 5. whether the IHO erred in determ ining that the March 2012 CSE' s f ailure to inc lude 
parent counseling and training on the student's IEP contributed to a denial of a FAPE; 
 
 6. whether the March 2012 CSE inappropria tely failed to recomm end hom e-based 
services on the student's IEP; 
 
 7. whether the March 2012 CSE inappropriate ly failed to recomm end a particular 
educational methodology on the student's IEP; 
 
 8. whether the district was required to presen t evidence regarding th e particular public 
school site to which the district assigned the student to attend; 
 
 9. whether the IHO erred in d etermining th at th e Rebecca School and the after-sch ool 
related services constituted an appropriate unilateral placement; and 
 
 10. whether the IHO erred in determ ining th at equitable consider ations favored the 
parents' claim for relief. 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
                                                 
4 In  addition to th e issues enumerated below, although not addressed by the IHO, on  appeal, the district also  
asserts that the March 2012 CSE was not required to include special transportation services in the student's IEP.  
The parents, on the other hand, appear to pursue the transportation issue largely as it related to relief and not as 
a violation in and of itself.  In any event, the hearing record does not reveal any basis for finding that the student 
required special education transportation as a related service or, if she did, that the omission of the same on the 
IEP rose to the level of a denial of a FAPE (see Tr. pp. 216, 760-61, 764; Dist. Ex. 3 at p. 15; see also 20 U.S.C. 
§ 1 401[26]; Educ . Law § § 4401[1]; 44 02[4][a]; see Ed uc. La w § 4 401[2]; 34 C FR 300 .34[a], [ c][16]; 8 
NYCRR 200.1[ww]). 
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independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
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omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
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VI. Discussion 
 
 A. Mootness 
 
 Before reaching the specific questions of law and fact before me in this appeal, it is worth 
noting that, for all practical purpos es, this appeal has becom e moot as the parents have received 
all of the relief sought in this matter pursuant to pendency (see Interim IHO Decision at pp. 2, 4).  
In fact, the district was require d to pay for the student' s tuiti on at the Rebecca School for the 
entire 2012-13 school year and for all requested se rvices before the IHO' s decision was issued, 
prior to the instant appeal being filed (see id.; see also IHO Decision at p. 25). 
 
 Thus, it is u nclear at this junctu re the value of the parties continuing this dispute, as the 
district is responsible for the costs o f the student's unilateral placement the 2012-13 school year 
and the adequacy of the March 2012 IEP is only marginally relevant to any new IEP generated at 
a different CSE meeting, during which the district is required by the IDEA to assess the student's 
continuing development in a new annual review process (see 20 U.S.C.  § 1414[d][4]; (34 CF R 
300.324[b][1]; 8 NYCRR 200.4[f]).  That is, each sc hool year m ust be treated s eparately for 
purposes of a tuition reimbursem ent claim, and evaluating a prior year program  that the student 
never attended is usually not educationally sound on a going forward basis for new IEP planning 
(see M.C. v. Voluntown Bd. of Educ ., 226 F.3d 60, 67 [2d Cir. 2000] [exam ining the prongs of 
the Burlington/Carter test separa tely for each school year at issu e]; Omidian v. Board of Educ., 
2009 WL 904077, at *21-*26 [N.D.N.Y. Mar. 31, 2009] [analyzing each year of a m ulti-year 
tuition reimbursement claim separately]; Student X v. New York City D ep't of Educ., 2008 WL 
4890440, at *16 [E.D.N.Y. Oct. 30, 2008]; Application of a Student  with a Disability, Appeal 
No. 13-199).   
 
 Therefore, the tuition reim bursement cl aim for the 2012-13 sc hool year has been 
rendered moot by virtue of pendency.  However, in  light of a lim ited number of district court 
decisions holding that tuition reim bursement cases may, in some circumstances, be subject to an 
exception to mootness even when the requested reli ef has been achieved as a result of pendency, 
in the inte rest of administrative and judic ial economy, I have neverthele ss addressed the m erits 
of the appeal out of an abundance of caution ev en though my view is that the exceptions to 
mootness to not apply in this case (New Yo rk City Dep't of Educ. v. S.A., 2012 WL 6028938, at 
*2 [S.D.N.Y. Dec. 4, 2012]; New York City Dep't of Educ. v. V. S., 2011 W L 3273922, at *9-
*10 [E.D.N.Y. July 29, 2011]; but see V.M. v No. Colonie Cent. Sch. Dist., 954 F. Supp. 2d 102, 
119-20 [N.D.N.Y. 2013] [explaining that claims seeking changes to the student's IEP/educational 
programing for school years that have since expired are m oot, especially if updated evaluations 
may alter the scrutiny of th e issue]; Thom as W. v. Ha waii, 2012 W L 6651884, at *1, *3 [D. 
Haw. Dec. 20, 2012] [holding that once a reques ted tuition reim bursement re medy has been 
funded pursuant to pendency, substantive issues regarding reimbursement become moot, without 
discussing the exception to the mootness doctrine]; F.O. v. New York City Dep't of Educ., 899 F. 
Supp. 2d 251, 254-55 [S.D.N.Y. 2012]; M.R. v. S.  Orangetown Cent. Sch. Dist., 2011 W L 
6307563, at *9 [S.D.N.Y. Dec. 16, 2011]; M.S. v. New York City Dep' t of Educ., 734 F. Supp. 
2d 271, 280-81 [E.D.N.Y. 2010] [fi nding that the ex ception to the m ootness doctrine did not 
apply to a tuition reimbursement case and that the issue of reimbursement for a particular school 
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year "is not capable of repetition because each year a new dete rmination is made based on  [the 
student]'s continuing development, requiring a new assessment under the IDEA"]). 
 
 B. March 2012 CSE 
 
  1. CSE Composition 
 
 Although not addressed by the IHO, the parties continue to dispute the composition of the 
CSE.  The parents' due process complaint set forth a broad allegation regarding CSE composition 
(see Parent Ex. C at p. 3).  The district argues, on appeal, that a regular education teacher was not 
a required member and that the parents chose not to postpone the CSE meeting in order to ensure 
the attendance of  an ad ditional parent member (see Pet. ¶ 22).  The h earing record shows tha t 
attendees at the March 2012 CSE meeting included a district school psychologist (who also 
served as the district representative), a district social worker, a district special education teacher, 
the parent, and the student's teacher and social worker from the Rebecca School (Dist. Ex. 3 at p.  
18; see Tr. pp. 206-07).5   
 
 As neither of the parties argues that the st udent should have been educated in a general 
education environment, a regular education teac her was not a required m ember of the CSE (20 
U.S.C. § 1414[d][1][B][ii]; see 34 CFR 300.3 21[a][2]; 8 NYCRR 200.3[a][1][ii]; see also 
E.A.M. v. New York City Dep't of Educ., 2012 W.L. 4571794, at *6 [S.D.N.Y. Sept. 29, 2012]).  
  
 However, at the time of the May 2008 CSE meeting, relevant State law and regulations in 
effect required the presence of an additional parent m ember at a CSE m eeting convened to 
develop a student' s IEP (Educ. Law § 4402[1][b][1 ][a]; 8 NYCRR 200.3[a][1][viii]; see J.G. v. 
Kiryas Joel Union Free Sch. Dist., 777 F. Supp. 2d 606, 647 [S.D.N .Y. 2011] [noting that the 
absence of  an addition al parent m ember does not constitute a violatio n of  the IDEA] ; R.R. v. 
Scarsdale Union Free S ch. Dist., 615 F. Supp. 2d 283, 293-94 [S.D.N.Y. 2009], aff' d, 366 Fed. 
App'x 239, 2010 W L 565659 [2d Cir. Feb. 18, 2010] ; Bd. of Educ. v. R.R., 2006 WL 1441375, 
at *5 [S.D.N.Y. May 24, 2006]; Bd. of Educ. v. Mills, 2005 W L 1618765, at  *5 [S.D.N.Y. J uly 

                                                 
5 To  t he ex tent th e parents initiall y alleg ed that th e CSE should hav e in cluded th e student's related serv ice 
providers (see Parent Ex. C at p. 3), the IDEA and State and federal regulations provide that, in addition to the 
required special education teacher or, where appropriate, special education provider of the student, the CSE may 
include "other persons having knowledge or special expertise regarding the student, including related services 
personnel as appropriate, as the school district or the parent(s) shall designate" (8 NYCRR 200.3[a][1][iii], [ix]; 
see 20 U .S.C §  1 414[d][1][B][iii], [vi]; 34 CFR 3 00.321[a][3], [6]).  H ere, the d istrict school psychologist 
testified that the district made attempts to invite related service providers from the Rebecca School but that they 
were not available to attend (Tr. pp. 274-75).  In any event, the CSE had before it the December 2011 Rebecca 
School progress report, which included updates from the student's related services providers (see Dist. Ex. 4 at 
pp. 4 -6) a nd, further, t he pa rents do n ot p ursue a ny cl aims regardi ng t he s ufficiency of t he rel ated servi ces 
offered to the student in the March 2012 IEP; accordingly, I am unable to find that the lack of related services 
providers at  the March 2012 CSE amounts to a p rocedural error that impeded the student's right to a F APE, 
significantly i mpeded t he parents' o pportunity t o participate i n t he decision-making process, o r caused a 
deprivation of educat ional benefits ( 20 U .S.C. § 1 415 [f][3][E][ii]; see 34 C FR 3 00.513; 8 N YCRR 20 0.5 
[j][4]).   
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11, 2005]).6  However, assum ing that the lack of an addition al member at the March 2 012 CSE 
meeting constituted a procedural vio lation, the parents have not alleged and there is no evidence 
in the hearing record that the absence of an additional parent member impeded the student's right 
to a FAPE, significantly im peded the parent' s opportunity to participate in the decision-m aking 
process regarding the provision of a FAPE to the student, or that the lack  of a parent m ember 
caused a deprivation of educational benefits (s ee E.F. v. New York City Dep' t of Educ., 2013 
WL 4495676, at *13-*14 [E.D.N.Y. Aug. 19, 2013]).  As discussed below, the parents had ample 
opportunity to participate in the CSE meeting. 
 
  2. Parental Participation / Predetermination 
 
 The district appeals the IHO's determination that the March 2012 CSE predetermined the 
student's placement recommendation.  In additio n, the paren ts continue to argue on appeal that 
the dis trict deprived them  of an  opportunity to  participa te in the developm ent of the student' s 
IEP.  The IDEA sets forth procedural safeguard s that include providing parents an opportunity 
"to participate in m eetings w ith respect to the identifica tion, evaluation, and educational 
placement o f the child" (20 U.S.C. §1415[b][1]) .  Federal and State regulations governing 
parental participation require that school districts take steps to  ensure that parents are present at 
their child' s IEP m eetings or are afforded the opportunity to participate (34 CFR 300.322; 8 
NYCRR 200.5[d]).   
 
 In th eir ans wer, the parents also  argue that  they were denied pa rticipation bec ause the  
district members of th e CSE m ade the decision regarding the student's placement.  T he hearing 
record reflects that the parent and the Rebecca School staff expressed their disagreement with the 
placement recommendation at the CSE m eeting (see Tr. pp. 213-14, 709-10, 729; Parent Ex. M 
at p. 6).  However, although sch ool districts m ust provide an  opportunity for parents to 
participate in the developm ent of their child' s IEP, m ere parental disagreem ent with a school 
district's proposed IEP  and placem ent reco mmendation does not am ount to a denial of 
meaningful participation (see P.K. v. Be dford Cent. Sch. Dist., 569 F. Supp. 2d 371, 383 
[S.D.N.Y. 2008] ["A professional disagreement is not an IDEA violation"]; Sch. F or Language 
& Commc'n Dev. v. New York State Dep' t of Educ., 2006 WL 2792754, at *7 [E.D.N.Y. Sept. 
26, 2006] ["Meaningful participatio n does not require deferral to parent choice"]; Paolella v. 
District of Columbia, 2006 WL 3697318, at *1 [D.C. Cir. Dec. 6, 2006]).  Therefore, the parents' 
claim in this regard is without merit. 
 
 Further, contrary to the IHO's determination that the district impermissibly predetermined 
the student's 6:1+1 special class placem ent as a matter of adm inistrative convenience (see IHO 
Decision at p. 20), the hearing r ecord reflects  a pattern  of m eaningful participation from  the  
parents, as well as the Rebecca Sc hool staff, with respect to the creation of the IEP (see, e.g., Tr. 
pp. 208-10, 212, 706-08, 713, 717).  A key f actor with regard to predetermination is whether the 
district has "an open m ind as to the content of [the student's] IEP" (T .P., 554 F.3d at 253; see 
D.D-S. v. Southold Union Free Sch. Dist., 2011 WL 3919040, at *10-*11 [E.D.N.Y. Sept. 2, 

                                                 
6 Effective August 1, 2012, amendments to State law and regulations provide that an additional parent member 
is no longer a required member of a CSE unless specifically requested in writing by the parents, by the student, 
or by a member of t he CSE at least 72 ho urs prior to the meeting (Educ. Law § 4402[1][b][1][a]; 8 NYC RR 
200.3[a][1][viii]). 
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2011], aff'd 506 Fed. App' x 80, 2012  WL 6684585 [2d Cir. Dec. 26, 2012]; R.R., 615 F. Supp. 
2d at 294).  Districts may "' prepare reports and  come with pre[ -]formed opinions regarding the 
best course of action  for th e [s tudent] as long as th ey are willin g to  listen to the parents  an d 
parents have the opportunity to m ake objections and suggestions'" (Dirocco v. Bd. of Edu., 2013 
WL 25959, at *18 [S.D.N.Y. Jan. 2, 2013]).  
 
 The crux of  the parents'  allegation of pred etermination arose from  their claim  that th e 
district school psychologist informed them that the CSE did not have the authority to recommend 
a class ratio other than those available within the district (see Tr. pp. 729-31).  However, the 
March 2012 IEP indicates that the CSE considered  and rejected a specia l class in a community 
school, as well as both  an 8:1+1 and a 12:1+4 speci al class, because they would not m eet the 
student's needs (Dist. Ex. 3 at p. 17).  Mo reover, contem poraneous CSE m eeting m inutes 
indicate that the CSE also discussed "the types of paraprofessionals available to students" and 
concluded that the student' s needs did not requir ed the support of a 1:1 paraprofessional (Parent 
Ex. M at p. 6).  Finally, while the parents m ay have preferred the 8:1+3 class ratio of the 
student's class at the Rebecca Sch ool (see Dist. Ex. 4 at p. 1), districts are not required to 
replicate the identical setting us ed in private schools (see, e.g., Z.D. v. Niskayuna Cent. Sch. 
Dist., 2009 WL 1748794, at *6 [N.D.N.Y. June  19, 2009]; Watson v. Kingston City Sch. Dist., 
325 F.Supp.2d 141, 145 [N.D.N.Y. 2004]).   
 
 Accordingly, the IHO' s determination and the p arent's assertions with r espect to c laims 
relating to parental participation and predetermination are without merit. 
 
  3. Evaluative Information 
 
 While the IHO did not squarely address the sufficiency or the CSE' s consideration of 
evaluative infor mation about the student, h e did determ ine that the ultim ate placem ent 
recommendation did not align with the student' s needs as described in the report available to the 
CSE (see IHO Decision at p. 19).  Therefore, before reach ing a discussion of the 
recommendations included in the May 2012 IEP,  a review of the ev aluation inform ation 
reviewed by the CSE is warranted.  Under the IDEA and St ate regulations, the CSE must review 
each s tudent's IEP at least on ce each year to determ ine its adequacy and re commend an 
educational program for the next school year (34 CFR 300.324[b][1]; 8 NYCRR 200.4[f]; see 20 
U.S.C. § 1414[d][4][A][i]; Educ. Law § 4402[1][b][ 2]).  In developing the recomm endations for 
a student' s IEP, the CSE m ust consider th e results of the initial or m ost recent evaluation; the 
student's strengths; the concerns of the parents for enhancing the education of their child; the 
academic, developm ental, and functional n eeds of  the stud ent, in cluding, as app ropriate, the 
student's performance on any general State or di strict-wide assessments as well as any special 
factors as set forth in federal and State regulations (34 CFR 300.324[a]; 8 NYCRR 200.4[d][2]). 
 
 According to the hearin g reco rd, in  addi tion to  the input o f Rebecca S chool staff who 
attended the meeting, the March 2012 CSE considered the student's IEP from the 2011-12 school 
year and a December 2011 Rebecca School progress report that described the student's academic 
abilities, communication skills, social/em otional functioni ng, m otor developm ent, and dail y 
living skills (Tr. p. 211; see Parent Ex. M at p. 1; see generally Dist. Ex. 4). 7  As  described 
                                                 
7 A copy of the student's IEP from the 2011-12 school year was not included in the hearing record. 
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below, the December 2011 Rebecca School progre ss report considered by the March 2012 CSE 
was fairly comprehensive with r espect to  the student's needs and progress (see generally Dist. 
Ex. 4).  Moreover, a district m ay rely on inform ation obtained from the student's private school 
personnel, including sufficiently comprehensive progress reports, in formulating the IEP (see 
D.B. v. New York City Dep' t of Educ., 966 F. Supp. 2d 315, 329-31 [ S.D.N.Y. 2013]; G.W . v. 
Rye City Sch. Dist., 2013 W L 1286154, at *23 [S.D .N.Y. Mar. 29, 2013], aff' d, 554 Fed. App' x 
56 [2d Cir. Feb. 11, 2014]; S.F. v. New York City Dep' t of Educ., 2011 W L 5419847, at *10 
[S.D.N.Y. Nov. 9, 2011]).   
 
 The December 2011  Rebecca School prog ress report d escribed th at the stud ent: 
communicated using three to five word utteranc es and som etimes full sentences, demonstrated 
the ability to answer simple "wh"  questions re lated to f amiliar stories f requently read in cla ss, 
sought a lot of sensory input, and initiated and responded to interactions with her peers (Dist. Ex. 
4 at pp. 1-2).  With respect to literacy, the report noted that the student enjoyed looking at books 
and demonstrated an ability to read 120 sight words, as well as teacher created stories comprised 
of 6-10 simple sentences incorporating sight words (id. at pp. 2, 4) .  The report indicated that the 
Test of W ord Reading Efficiency-2 (TOWRE-2 ) had been adm inistered in Nove mber 2011 and 
that, although the scores did not reflect a st andard assessment due to th e many accommodations 
made, the student received a standard score of  55 on untim ed versions of both the read words  
section and the nonsense or phonetic  section of the exam  (id. at pp.  3-4).  The report interpreted 
such results, along with  teacher observations, to re flect that the studen t knew "the so unds that 
letters make, but [wa]s not decoding words or attempting to sound them  ou[t] phonetically" (id. 
at p. 3).  According to the pr ogress report, the student dem onstrated her com prehension by 
following directions and paying attention to  and following along with various classroom  
activities (id.).  In mathematics, the report indicated that the student "was able to rote count to 50 
without adult support," identify number words one to ten, identif y groups with "less," identify 
coins, and differentiate between left and righ t and answer som e questions relating to the  
sequence of events (id.).   
 
 The progress report noted that the student "c ontinue[d] to join all g roup activ ities" and 
was "[t]ypically . . . atte ntive and engaged" though she at tim e needed reminders to attend (Dist.  
Ex. 4 at p. 4).  The report noted that the student required adult support during community outings 
(id.).  W ith respect to ADLs, the report indicated  that the student could successfully pack and 
unpack her backpack and put her things in the appropriate plac es with verbal  support from 
adults, requ ired som e adult suppo rt during mealtimes to cut her food, and d emonstrated 
independence in the bathroom other than reminders to wipe and wash her hands (id.). 
 
 Turning to related services, the December 2011 Rebecca School progress report indicated 
that the student received three individual sessions of OT per week either in the classroom, in one 
of two sensory gyms, in the occupational therapis t's office, in "the overall school environm ent," 
or in the community (Dist. Ex. 4 at p. 4).  The r eport stated that the stud ent transitioned well to 
OT and benef ited f rom activ ities involving swinging (id.).  Furthe r, th e report no ted that th e 
student's "willingness to engage in a novel challe nge following vestibular input has increased"  
(id.).  The student' s occupational therapist fu rther report that, although the student would 
"occasionally become upset when a novel challenging task [wa]s presented," "she [ wa]s able to  
recover quickly with verbal re-direction" (id.) .  The report continued, noting that the following 
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strategies were useful in helping the student reengage: increased time to process, with clear limit 
setting and warn affect (id.).  The student also participated, with support, in a custom ized 
"Therapeutic Listening" program  and a "(Pr e-) Astronaut Training group," both of which 
provided the student with sensory support (id. at p. 5).   
 
 The student received tw o 30-minute individual sessions of PT per week at the Rebecca 
School (Dist. Ex. 4 at p. 5).  The progress report  indicated that the student transitioned to the 
sensory gym but occasionally required some coaxing to return to the classroom (id.).  According 
to the report, the student was m otivated by games involving vestibular a nd proprioceptive input 
and benefited from use of the swing  (id.).  As for speech-language therapy, the stud ent received 
three 30-minute sessions per week; two individu ally and one in a cooking group consisting of 
three peers, the speech-language pathologist, and two assistants (i d.).  The report indicated that 
the student prim arily communicated  through verbal language and required "[m]in imum verbal 
and tactile cueing for redirection  when necessary" (id. at pp. 5-6).  Accord ing to th e report, the 
student's speech-language therapy focused on improving the student' s pragmatic, receptive, and 
expressive language and oral m otor skills (id. at p. 6).  Finall y, as to counseling, the progress 
report indicated that the student attended two 30-minute sessions of individual music therapy per 
week at the Rebecca School (id.).  The report noted that the student had become more intentional 
in her ideas and began to take more initiative in offering her ideas in the session (id.).  The report 
also described the student' s progress towards al l of her goals im plemented at Rebeca and set 
forth new goals based on such progress (id. at pp. 7-15).  
 
 Based on the above, the evidence in the hear ing record demonstrates that the March 2012 
CSE had sufficient evaluative inform ation upon wh ich to develop the student' s 2012-13 IEP.  
Further, review of the March 2012 IEP reveal s th at th e CSE incorporated much of the 
information from December 2011 progress rep ort in to the descrip tion of the student' s present  
levels of performance (see Dist. Ex. 3 at pp. 1- 2).  The March 2012 IEP also contains 19 annual 
goals with corresponding short-te rm objectives that address the student' s needs related to 
maintaining regulation, social/em otional/communication, literacy, m athematics, science, and 
safety and activ ities of  daily  livin g (ADL), a s well as g oals rela ted to the s tudent's rela ted 
services of OT, PT, speech-language therapy, and counseling (see Dist. Ex. 3 at pp. 3-11).  These 
annual goals were developed based upon the infor mation contained  in the Decem ber 2011 
Rebecca School progress report as well as a discussion among the members of the CSE (compare 
Dist. Ex. 3 at pp. 3-11, with Dist. Ex. 4 at pp. 7-15; see also Tr. pp. 230-44).   
 
 B. March 2012 IEP 
 
  1. 6:1+1 Special Class 
 
 On appeal, the dis trict asserts that the IHO erred in finding that  the recommended 6:1+1 
special clas s placem ent was insufficien tly sup portive to address the student' s needs.  After 
ascertaining the student's present levels of perf ormance and deve loping annual goals to address 
her areas  of need, the March 2 012 CSE recomm ended placement in a 6:1+1  special class  (see 
Dist. Ex. 3 at p. 11).  S tate regulations provide that a 6:1+1 special clas s placement is designed 
for students "whose m anagement needs are determ ined to be highly intensive, and requiring a 
high degree of individualized attention a nd intervention" (8 NYC RR 200.6[h][4][ii][a]).  
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Management needs, in turn, are defined as "the nature of a nd degree to which environm ental 
modifications and human or material resources are required to enable the student to benefit from 
instruction" (8 NYCRR 200.1[ww][3][i][d]).  
 
 The March 2012 IEP included supports for th e student' s m anagement needs, including 
verbal and visual prom pts, redirection, repetition, and access to sensory tools and support (Dist. 
Ex. 3 at p. 2).  In addition, the IEP indicated th at the student would "occasionally becom e upset 
when a novel[,] challen ging task was presented  to her in therapy" but that she was "able to  
recover quickly with verbal redirection" (id.).  The IEP continued, noting that "[i]ncreased tim e 
to process, with clea r lim it setting and warm  a ffect have been useful" in helping the student 
reengage (id.).  The IEP also noted that the stude nt tended to seek "a lot of sensory input" 
throughout the day" (id.). 
 
 Specifically as to the student' s sensory needs, which the IH O found the March 2012 IEP  
failed to suf ficiently ad dress ( see I HO Decisi on at p. 20), the contem poraneous C SE m eeting 
minutes show that the CSE discussed that th e student struggled with  sensory seeking and 
indicated that she benefited from sensory supports including a w eighted vest, a swing, 
therapeutic listening, a body soc k, and sensory equipm ent (Parent Ex. M at p. 2).  The March 
2012 IEP, in addition to stating that the student  required access to sens ory tools and supports, 
included an annual goal that call ed for the s tudent's participation "in a multisenso ry movement 
sequence involving vestibular inpu t and proprioceptive i nput (e.g., hanging fr om a trapeze bar, 
wheelbarrow walking, playing catch with a wei ghted bar, holding herself up against gravity 
while supported on a physioball)" (Dist. Ex. 3 at  p. 6).  While the IEP could have offered m ore 
examples of the sorts of tools and supports from which the student received benefit, I find that 
the inform ation contained in th e IE P was sufficien t to inform  a teach er or provid er as  to th e 
student's sensory needs. 
 
 The district school psychologist testified that a 6:1+1 special class was appropriate for the 
student because it was "structured to be a very supportive, educational setting, one that is capable 
of providing services to [the student] on a 12- month basis" (Tr. p. 214).  Although the CSE 
meeting m inutes note that the s tudent's "teache r d[id]n' t feel the 6 :1[+]1 [wa]s the m ost 
appropriate ratio," they also stat ed that the CSE  determined that the "6:1[+]1 [wa]s the program 
that c[ould] best m eet [the student' s] cognitive, academic, language and social/em otional needs" 
(Parent Ex. M at p. 5).  Moreover, at the time of the CSE meeting the student's classroom ratio at 
the Rebecca School was 8:1+3, a ratio substan tially not so dissim ilar to the 6:1+1 configuration  
recommended by the March 2012 CSE (compare Dist. Ex. 3 at p. 11, with Dist. Ex. 4 at p. 1). 
 
 Thus, consistent with the student' s need s and State regulations , the March 2012 CSE 
appropriately recommended a 12-month school year program in a 6:1+1 special class placem ent 
at a specialized school together wi th related services to address the studen t's needs in the area of 
academics, language,  sensory regu lation, social/e motional functioning,  and m otor skills (see 
generally Dist. Ex. 3). 
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  2. Special Factors—Interfering Behaviors 
 
 The district appeals the IHO's determination that "a failure of the di strict to develop an 
FBA or a BIP to add ress and support efforts to curb and replace the child's interfering behaviors 
such as tapping, licking and runni ng" contributed to a denial of FAPE (see IHO Decision at p. 
20).  Under the IDEA, a CSE may be required to consider special factors in the development of a 
student's IEP.  Among the special factors in the case of a student whose behavior im pedes his or 
her lea rning or that of  others, the CSE shall consider po sitive behav ioral inte rventions and 
supports, and other strategies, to address that behavior (20 U.S.C. § 1414[d][3][B][i]; 34 CFR 
300.324[a][2][i]; see 8 NYCRR 200.4[d] [3][i]; see also E.H. v. B d. of Educ., 361 Fed. App' x 
156, 160-61, 2009 W L 3326627 [2d Cir. Oct. 16, 2009] ; A.C., 553 F.3d at 172; J.A. v. E. 
Ramapo Cent. Sch. Dist., 603 F. Supp. 2d 684, 689 [S.D.N.Y. 2009]; M.M. v. New York City 
Dep't of Educ., 583 F. Supp. 2d 498, 510 [S.D.N .Y. 2008]; Tarlowe, 2008 W L 2736027, at *8;  
W.S. v. Rye City Sch. Dist., 454 F. Supp. 2d 134, 149-50 [S.D.N.Y. 2006]).   
 
 In New York State, policy guidance explains  th at "[t]he IE P m ust include a statem ent 
(under the applicable sections of  the IEP) if the student needs a particular device or service  
(including an interven tion, accommodation  or othe r program  modification) to add ress [am ong 
other things, a student' s interfer ing behaviors,] in order for th e s tudent to receiv e a [FAPE]" 
("Guide to Quality Individualized E ducation Program [IEP] Development and Implementation," 
at p. 22, Office of Special Educ. [Dec. 2010], available at http://www.p12.nysed.gov/specialed/ 
publications/iepguidance/IEPguideDec2010.pdf).  "The behavioral  interventions and/or supports 
should be indicated under the applicable section of the IEP" and, if necessary, the "student's need 
for a [BIP] must  be docu mented in the IEP" (i d.).  S tate procedures for considering the special 
factor of a student' s behavior that impedes his or her learning or that of others may also require 
that the CSE consider having an F BA conducted and a BIP developed for a student (8 NYCRR 
200.4[d][3][i]; 200.22[a], [b]).  The Second Circuit has explained that when required, "[t]he 
failure to conduct an adequate FB A is a serious procedural viola tion because it m ay prevent the 
CSE from obtaining necessary inform ation about th e student's behaviors, leading to their being 
addressed in the IEP inadequately or not at a ll" (R.E., 694 F.3d at 190).  The Court also noted 
that "[t]he failure to conduct an FBA will not always rise to the level of a denial of a FAPE," but 
that in such instan ces particular care m ust be taken to deter mine whether the IEP addresses th e 
student's problem behaviors (id.). 
 
 Here, it is undisputed that the March 2012 CSE did not conduct an FBA or develop a BIP 
for the student (see Dist. Ex. 3 at p. 2).  Howeve r, the CSE did not have before it inform ation 
about the student's behaviors such that would have indicated such a need (see generally Dist. Ex. 
4).  The student's Rebecca School classroom teacher testified that she d id not think she included  
information on the student's behaviors in the December 2011 Rebecca School progress report but 
testified that she spoke about them  at the March 2012 CSE m eeting (Tr. pp. 711-713, 714-15, 
717).  Review of the Decem ber 2011 Rebecca School  progress report reveals no m ention of the 
behaviors of running or licking but does descri be the student' s progr ess with tapping and 
addresses this behavior in a short-term  obj ective, which the March 2012 IEP incorporated, 
requiring that "[d]uring unstructu red tim e in the class room, [ the student]  w[ ould] m aintain 
regulation and choose to share attention or engage in  interactions with adu lts and/or peers rather 
than tap" (Dist. Exs. 3 at p. 3; 4 at p. 7).  Further, consis tent with the CSE meeting minutes, the 
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IEP notes that the stud ent becam e overwhelm ed by sensory stim uli and "use[d] her m outh to 
explore preferred items" (Dist. Ex. 3 at p. 2; Parent Ex. M at pp. 2, 4).  The meeting minutes also 
noted that the student was "not aggressive at all"  (Parent Ex. M at  p. 2).  Ultimately, the district 
school psychologist testified that  the student was not described "as manifesting behaviors that 
were considered extreme, dangerous, or would compromise either her education or the education 
of others," such that they would necessitate an FBA and/or a BIP (Tr. p. 309).   
 
 As there was no ind ication that the  "student exhibits persistent behaviors that im pede[d] 
. . . her learning or that of others, despite c onsistently im plemented general school-wide or 
classroom-wide inte rventions; or  tha t th e s tudent's behavior place[d] [her] or others at risk of  
harm or injury" (8 NYCRR 200.22[b][i]-[ii]), there was no legal mandate for the team to conduct 
an FBA or develop a BIP and the failure to do so wa s not a procedural violat ion in this instance.  
Further, to the extent the student exhibite d som e behavioral needs, the March 2012 IEP 
recommended sufficient supports and strategies  to address them , including the annual goal 
targeted to address the tapping behavior, as well as prompts, redirection, repetition, and access to 
sensory tools and support (Dist. Ex. 3 at p. 2).   
 
  3. Parent Counseling and Training  
 
 The district asserts that the IHO erred in  finding that the lack of recommendation for  
parent counseling and training in the student's March 2012 IEP contributed to a denial of a FAPE 
(see IHO Decision at p. 20).  State regulations requi re that an IEP indicate the extent to which 
parent training will be provided to parents, when appropriate (8 NYCRR 200.4[d][2][v][b][5]).   
 
 State regulations further provi de for the provision of parent  counseling and training for 
the purpose of enabling parents of students with au tism to pe rform appropr iate f ollow-up 
intervention activities at home (8 NYCRR 200.13[d]).  Parent counseling and training is defined 
as: "assisting parents in understa nding the special needs of their child; providing parents with 
information about child development; and helping parents to acquire the necessary skills that will 
allow them to support the im plementation of thei r child's individualized education program" (8 
NYCRR 200.1[kk]; see 34 CFR 300.34[c][8]).  However,  courts have held that a failure to 
include parent counseling and training on an IEP does not constitute a denial of a FAPE where a 
district provided "com prehensive parent training com ponent" that  satisfied the requirem ents of 
the State regulation (see R.E., 694 F.3d at 191;  M.M., 583 F. Supp. 2d at 509).  The Second 
Circuit has explain ed th at, "b ecause school dist ricts are req uired by  [8 NYCRR] 200.13(d) to 
provide parent counseling, they rem ain accounta ble for their failu re to do so no m atter th e 
contents of the IEP.  Parents can file a com plaint at any tim e if they feel they a re not receiving 
this service" (R.E., 694 F.3d at  191; see M.W . v. New York City Dep' t of Educ., 725 F.3d 131, 
141-42 [2d Cir. 2013]).  The Second Circuit furt her explained that "[ t]hough the failure to 
include parent counseling in th e IEP m ay, in s ome cases (parti cularly when aggregated with 
other violations), result in a denial of a FAPE, in the ordinary case that failure, standing alone, is 
not sufficient to warrant reimbursement" (R.E., 694 F.3d at 191). 
 
 Here, while it is undisputed that the CSE did not recomm end parent counseling and 
training as a related service in the student' s March 2012 IEP, the hearing record in this case does 
not contain sufficient evidence upon which to conclude that such failure resulted—in whole, or 
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in part—in a failure to offer the s tudent a FAPE for the 2012-13 school year, where the hearing 
record reflects that parent c ounseling and training was brief ly addressed during the m eeting and 
the parent m ade no objections at the m eeting, and, further, it appears that the service was 
provided as a standard part of the placement offered to the student (Tr. pp. 225-26, 272-73, 773).  
Based on the foregoing, although the March 2012 CS E's failure to recommend parent counseling 
and training in the student' s IEP violated State regulation, this violation alone does not support a 
finding that the district  failed to offer the student a FAPE  (see R.E., 694 F.3d at 191; see also 
F.L. v. New York City Dep' t of Educ., 553 Fed.  App'x 2, 2014 WL 53264, at *4 [ 2d Cir. Jan. 8, 
2014]; M.W., 725 F.3d at 141-42).8 
 
  4. Home-Based Services  
 
 While also not addressed by the IHO, the dist rict argues that the student did not require a  
recommendation for home-based, after-school services in her IEP. 
 
 While the hearing record reflects the opinion of the student' s after-school providers that 
generalization was an important goals for the student (see Tr. pp. 601-03, 845-49), several courts 
have held that the IDEA does not  require school  districts, as a m atter of course, to design 
educational program s to address a student' s di fficulties in gene ralizing skills to othe r 
environments outside of the school environment, particularly in cas es in which it is determ ined 
that the s tudent is o therwise likely to make progress in the classroom  (see Thompson R2-J Sch. 
Dist. v. Luke P., 540 F.3d 1143, 1152-53 [10th Cir.  2008]; Gonzalez v. Puerto Rico Dep’t of 
Educ., 254 F.3d 350, 353 [1st Cir. 2001]; Devine v. Indian River County Sch. Bd.,  249 F.3d 
1289, 1293 [11th Cir. 2001]; JSK v. Hendry C ounty Sch. Bd., 941 F.2d 1563, 1573 [11th Cir 
1991]; see also Walczak, 142 F.3d at 132 [stating that the "norm in American public education is 
for children to be educated in day program s while they reside at home and receive the support of 
their families"]; Application of the Dep't. of Educ., Appeal No. 12-086). 
 
 At the im partial hearing, the student' s ho me-based ABA therapist and her after-school 
speech-language therapist—neither of whom a ttended the March 2012  CSE m eeting—testified 
that, in their opinions, the stude nt needed the home-based and after-school services (Tr. pp. 572, 
590-91, 603-04, 845, 848; see Parent Exs. G at p. 3; H at p. 3; QQ at p. 3; see also Dist. Ex. 3 at 
p. 18).  Notwithstanding this testim ony and the recommendations in the after-school providers; 
reports, which were not provided to the CSE, a review of the eviden ce in the hearing record  
reveals that none of the inform ation before the April 2012 CSE indicated that the student 
required home-based services (see, e.g., Tr. pp. 293-94, 727, 741; Dist . Exs. 4 at pp. 1-15; Parent 
Ex. M at pp. 1-6).   
 

                                                 
8 The district is cautione d, however, that it can not continue to  d isregard its legal obligation to  include parent 
counseling and training in a st udent's IEP.  There fore, upon reconvening this student's next CSE meeting, the 
district shal l c onsider w hether t he related service of pa rent co unseling an d t raining i s re quired t o e nable t he 
student to b enefit from instruction, and after due consideration, provide the parent with prior written notice on 
the f orm presc ribed by  t he Commissioner t hat, am ong other t hings, s pecifically des cribes whether t he C SE 
recommended or refused to recommend parent counseling and t raining in the student's IEP, together with an 
explanation of  t he basi s fo r the CSE's recommendation, in conformity with t he p rocedural safeguards o f t he 
IDEA and State regulations (see 34 CFR 300.503[a], [b]; 8 NYCRR 200.1[oo], 200.5[a]). 
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 Therefore, the evidence in the hearing reco rd supports a conclusion  that the district 
offered the student an appropriate educationa l program that would address the student' s 
significant needs during the school day and that the evidence does not suggest that, based on the 
information before it, the student required afte r-school or hom e-based programming in order to 
make progress during the in-school  portion of her program or to receive educational benefits.  
Although it is understandable that th e parents, whose daughter ha s substantial needs, desire 
greater educational benefits through the auspices of sp ecial education, it does not follow that the 
district must be made responsible for them .  School districts are not required to "m aximize" the 
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  The IDEA ensures an  "appropriate" educa tion, "not one that 
provides everything that m ight be thought desi rable by loving parents" (W alczak, 142 F.3d at 
132, quoting Tucker, 873 F.2d at 567 [citations omitted]). 
 
  5. Methodology 
 
 Although not addressed by the IHO, the distri ct argues that the March 2012 CSE was not 
required to specify a particular methodology, such as DIR, on the student's IEP.   
 
 Generally, a CSE is not required to speci fy m ethodology on an IEP, a nd the precise 
teaching m ethodology to be used b y a studen t's t eacher is usually  a m atter to b e left to  the 
teacher (Rowley, 458 U.S. at 204; R.B. v. New York City Dep't of Educ., 2014 W L 5463084, at 
*4 [2d Cir. Oct. 29, 2014]; A.S. v. New York City Dep't of Educ., 573 Fed. App' x 63, 66, 2014 
WL 3715461 [2d Cir. July 29, 2014]; K.L. v. New Yo rk City Dep't of Educ., 530 Fed. App'x 81, 
86, 2013 WL 3814669 [2d Cir. 2013]; M.H., 685 F.3d at 257  [the district is im bued with "broad 
discretion to adopt program s that, in its e ducational judgm ent, ar e m ost pedagogically 
effective"]; M.M. v. Sch. Bd. of M iami-Dade County, 437 F.3d 1085, 1102 [11th Cir. 2006];  
Lachman v. Illinois State Bd. of Educ., 852 F.2d 290, 297 [7th Cir. 1988]; F.L. v. New York City 
Dep't of Educ., 2012 WL 4891748, at *9 [S.D.N.Y. Oct. 16, 2012], aff'd, 553 Fed. App'x 2, 2014 
WL 53264 [2d Cir. 2014]; Ganje v. Depew Un ion Free Sch. Dist., 2012 W L 5473491, at *11-
*12 [W.D.N.Y. Sept. 26, 2012 ], adopted at, 2012 WL 5473485 [W.D.N.Y. Nov. 9, 2012]; H.C. 
v. Katonah-Lewisboro Union Free Sch. Dist., 2012 WL 2708394, at *15, *17 [S.D.N.Y. May 24, 
2012], aff' d, 528 Fed. App' x 64 [2d Cir. June 24, 2013]).  As long as any m ethodologies 
referenced in a student's IEP are "appropriate to the [student's] needs" (34 CFR 300.39[a][3]), the 
omission of a particular m ethodology is not necessa rily a procedural violation (see R.B., 2014 
WL 5463084, at *4; R.E., 694 F.3d at 192-94 [upholding an IEP when there was no evidence  
that the student "could not make progress with another methodology"]).  However, where the use 
of a specific methodology is required for a student to receive an educational benefit, the student's 
IEP should indicate this (see, e.g., R.E., 694 F.3d at 194 [finding an IEP substantively inadequate 
where there was "clear consensus" that a st udent required a particul ar methodology, but where 
the "plan proposed in [the student's] IEP" offered "no guarantee" of the use of this methodology]; 
see also R.B., 2014 WL 5463084, at *4; A.S., 573 Fed. App'x at 66 [finding that it could not "be 
said that [the student] could only progress in an ABA program"]). 
 
 Here, while there is ev idence that the student benefited from the e ducational program at 
the Rebecca School that used the DIR m ethodology (Tr. p. 258; see gen erally Dist. Ex. 4), there 
is no indica tion in the hearing r ecord that th e student could only make progress in such an 
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environment.9  Moreover, to the ex tent the annual goals are at issu e in this appeal , the parent' s 
challenge appears conf ined to the fact that  the goals, as adopted from  the Rebecca Schoo l 
progress report, were intended for im plementation at the Rebecca School and not the 
recommended 6:1+1 sp ecial class p lacement.  To the extent the IHO determ ined and the parent 
claims the March 2012 IEP's annual goals were insu fficient because they were m eant to be used 
in conjunction with the DIR/ Floortime m odel, a review  of  the annual goals reveals no 
impediment to their im plementation in a classroo m that, or by a related service provider whom, 
used a methodology other than DIR (see IHO Decision at p. 19; Dist. E x. 3 at pp. 3-11; cf. A.D. 
v. New York City Dep't of Educ., 2013 WL 1155570, at *12 [S.D.N.Y. Mar. 19, 2013]).  Indeed, 
I find, as the district school psyc hologist testified, that term s included in the IE P, such as 
regulation, flow, and interaction, were not " unique" to the DIR m ethodology (Tr. pp. 268-69, 
271). 
 
 Based on the foregoing, there is no evidence that the March 2012 CSE had befor e it 
information to suggest the student' s instructio n should be lim ited in th e IEP to one specific 
methodology in order to enable her to receive educational benefit. 
  
 C. Assigned Public School Site 
 
 The district asserts that the parents'  clai ms relating to the assigned public school site' s 
were speculative.  The parents, in turn, argue that  the district failed to rebut testimony from  the 
parent regarding the assigned public school' s abili ty to im plement the student' s related service 
mandates.  For the reasons set forth in other State-level administrative decisions resolving similar 
disputes (e.g., Application of the Dep't of Educ., Appeal No. 14-025; Application of the Dep' t of 
Educ., Appeal No. 12-090; Application of a Stud ent with a Disability, Appeal No. 13-237), the 
parents' claims are without m erit.  Because it is undisputed that the student did n ot attend th e 
district's assigned public school si te (see Parent Exs. S at p. 2; KK at p. 1; OO), the district was  
not obligated to present evidence as to how it would have i mplemented the March 2012 IEP 
(R.E., 694 F.3d at 186-88; see F.L., 553 Fed. Ap p'x at 9 [citing R.E. and explaining that 
"[s]peculation that [a] school dis trict will not adequately adhere to [an] IEP is not an appropriate 
basis f or u nilateral p lacement" an d tha t the " appropriate forum  for such  a cla im is  ' a later 
proceeding' to show that the child  was denied a [FAPE] 'because necessary services included  in 
the IEP were not provided in practice'"], quoting R.E., 694 F.3d at 187 n.3; K.L., 530 Fed. App' x 
at 87; P.K. v. New Yor k City Dep' t of Educ., 526 Fed. App' x 135, 141, 2013 W L 2158587 [2d 
Cir. May 21, 2013]; see also C.F. v. New York City Dep' t of Educ., 746 F.3d 68, 79 [2d Cir. 
2014]; B.P. v. New York City Dep' t of E duc., 2014 W L 6808130, at *12 [S.D.N.Y. Dec. 3, 
2014]; C.L.K. v. Arlington Sch. Dist., 2013 WL 6818376, at *13 [S.D.N.Y. Dec. 23, 2013]; R.C. 
v. Byram Hills Sch. Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012]). 
 
 
 
 

                                                 
9 Indeed, while it is unclear whether the March 2012 CSE was made so aware, at the time of the meeting, the 
student was receiving his  home-based services through a  special education teacher support se rvices (SETSS) 
provider using the applied behavioral analysis (ABA) methodology and receiving educational benefit therefrom 
(see Parent Ex. G at pp. 1-3). 
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VII. Conclusion 
 
 Having dete rmined that the eviden ce in  the  he aring reco rd estab lishes that the dis trict 
offered the student a F APE for the 2012-13 school ye ar, the necessary inquiry  is at an end an d 
there is no need to reach this issues of whether the Rebecca School  and the after-school services 
constituted an appr opriate unila teral place ment for the student or whether equitable 
considerations weighed in favor of the parents'  request for relief (s ee Burlington, 471 U.S. at 
370; Voluntown, 226 F.3d at 66).  I have reviewed the parties'  remaining contentions and find 
them to be without merit. 
 
 THE APPEAL IS SUSTAINED. 
 
 IT IS ORDERED  that the IHO' s decision dated June 12, 2013 is m odified by reversing 
that portion which found that the district fail ed to offer the student a FAPE for the 2012-13 
school year; and  
 
 IT IS FURTHER ORDERED  that the IHO' s decision dated June 12, 2013 is m odified 
by reversing that portion which ordered the district  to reimburse the parent  and/or directly fund 
the costs of the student' s tuition at the Rebecca S chool, after-school services, transportation, and 
parent counseling and training for the 2012-13 school year. 
 
 
Dated:  Albany, New York _________________________ 
  February 17, 2015 JUSTYN P. BATES 
     STATE REVIEW OFFICER 




