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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 89 of the New York State Edu cation Law.  Petitioners (the  
parents) appeal from  the decision of an im partial he aring of ficer (I HO) which denied their  
request to be reim bursed for their son' s tuitio n costs at th e Stephen Gaynor School (Stephen  
Gaynor) for the 2012-13 school year.  The appeal must be dismissed. 
 
II. Overview—Administrative Procedures 
 
 The decision of an IH O is binding upon both parties unless appealed (Educ. Law 
§ 4404[1]).  A party aggrieved by the decision of an IHO may appeal to a State Review Officer 
(SRO) (Educ. Law § 4404[2]; see 20 U.S.C.  § 1415[g][1]; 34 CFR 300.514[b][1];  8 NYCRR 
200.5[k]).  The appealing party or parties m ust identify the findings, conclusions, and orders of  
the IHO with which they disagree and indicate the relief that they would like the SRO to grant (8 
NYCRR 279.4).  The opposing party is entitled to re spond to an appeal or cross-appeal in an 
answer (8 NYCRR 279.5).  The SRO conducts an im partial re view of the IHO' s findings, 
conclusions, and decisio n and is req uired to ex amine the entire hearing record ; ensure that the 
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procedures at the hearing were consistent with the requirements of due process; seek additional 
evidence if necessary; and render an independe nt decision based upon th e hearing record (34 
CFR 300.514[b][2]; 8 NYCRR 279.12[a]). 
 
III. Facts and Procedural History 
 
 The parties' familiarity with the  detailed facts and procedural history of the case an d the 
IHO's decision is pr esumed and will not b e recited here.  T he Committee on Spec ial Education 
(CSE) convened on April 26, 2012, to form ulate the student's individualized education program 
(IEP) for the 2012-13 school year (see generally Dist. Ex. 2).  Having determined that the student 
remained eligible for s pecial education and  re lated services as a st udent with a learning 
disability, the April 201 2 CSE reco mmended integrated co-teaching (ICT) services in a gen eral 
education setting in a commun ity school (id. at pp. 6, 9).  In addition, the April 2012 CSE  
recommended related services consisting of one 40-m inute counseling session per week in a  
group of two (id. at p. 7). 
 
 On August  10, 2012 the district provide d the parents with a final notice of 
recommendation in wh ich the d istrict summ arized the special edu cation and related services 
recommended in the April 2012 IEP  and identified th e particular public school site to which the  
district assigned the student to attend for the 2012-13 school year (Dist. Ex. 3).  The parents 
disagreed with the recommendati ons contained in the April 2012 IEP , as well as with the 
assigned public school site and, as a result, notified the district of their intent to unilaterally place 
the student at Steven Gaynor and seek public funding therefor (see Parent Ex. B at pp. 1-2). 
 
 A. Due Process Complaint Notice 
 
 In a due process com plaint notice, date d December 24, 2012, the pa rents requested an 
impartial hearing and alleged that the district failed to offer th e student a free appropriate public 
education (FAPE) for the 2012-13 school year (Paren t Ex. A at pp. 1-14).  The parents asserted, 
among other things, that the April 2012 CS E was not properly composed and that thei r 
participation was negatively affected; the April 2012 IEP was based on insufficient and/or 
unreliable evaluative infor mation; the proposed goals were insufficient, inappropriate, and 
incapable of implementation in the recomm ended placement; and the d istrict failed to conduct a 
functional behavior assessment (FBA) or develop a behavioral inte rvention plan (BIP) (id. at pp. 
6-8).  The parents also alleged the April 2012 IEP did not address all of the stude nt's learning 
needs, the p romotional criteria in the IEP were inappropriate, and the pa rents were denied the 
right to participate in the de velopment of the April 2012 IE P (id. at pp. 9-10).  Regarding the 
proposed program  and placem ent the paren ts asse rted th e recomm endations were im properly 
predetermined without parent input and the placement was inapprop riate (id. at pp. 10-11).  
Further, the parents indicated the student' s unilateral placem ent at Stephen Gaynor was 
appropriate, equitable consideratio ns favored th e parents' claim, and they requested the d istrict 
provide the student with transportation to the private school (id. at pp. 11-13). 
 

A. Impartial Hearing Officer Decision 
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 An impartial hearing convened on April 4, 2013, and concluded on June 19, 2013 after 
three days o f proceedings (Tr. pp. 1-215). 1  After conducting a prehear ing conference, the IHO 
clearly and  concis ely identified 16  disc reet po ints to be r esolved.  For reasons more fully 
described in his decision dated July 3, 2013, t he IHO determ ined that the district offered the 
student a FAPE for the 2012-13 school year (IHO Decision at pp. 1-16).  Accordingly, the IHO 
did not examine the parents' claims regarding the appropriateness of Stephen Gaynor or equitable 
considerations, and denied their request for tuition reimbursement (id. at p. 16). 
 
IV. Appeal for State-Level Review 
 
 The parties'  f amiliarity with the pa rticular issues f or revie w on appeal in the p arents' 
petition and the distr ict's answer the reto is presumed and will not be recited here in detail.  The 
parents contend that the April 2012 CSE was not properly composed and that the April 2012 IEP 
was based on insufficient and unreliab le evalua tive inform ation, did not accurately detail th e 
student's needs, contained insufficient and ina ppropriate annual goals, and lacked transitional 
support services. The parties al so dispute whether the recomme ndation for ICT services in a 
general education class in a community school was appropriate for the student.  Finally, the 
parents allege the assigned public school site could not accommodate the student' s needs or 
implement the IEP. 
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 

                                                 
1 The IHO very clearly and timely docum ented in t he hearing record his reasons for each decision granting a 
specific extension of time at the request of a party. 
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Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evalua tion" of th e student,  as well as  th e 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
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8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
 
VI. Discussion 
 
 Upon careful review, the hearing record reflects that the IHO correctly concluded that the 
district offered the student a FAPE for the 2012-13 school year (see IHO Decision at p. 16).  The 
IHO accurately recounted the facts o f the case,  addressed the core issues th at were identified in 
the parents'  due process com plaint notice, set forth the proper legal standard to determ ine 
whether the district offered the student a FAPE  for the 2012-13 school year, and applied that 
standard to the facts at hand (id. at pp. 8-16).  The decis ion shows that the IHO considered the 
testimonial and documentary evidence presented by both parties, and further, that he weighed the 
evidence and supported his conclusions  (id.).  F urthermore, an inde pendent review of the entire 
hearing record reveals th at the impartial hearing was conducte d in a m anner consistent with the 
requirements of due process and that there is no reason appearing in the hearing record to modify 
the determinations of the IHO (see 20 U.S.C § 1415 [g][2]; 34 CFR 300.514[b][2]).  Thus, while 
my reasoning may have differed from the IHO's in some respects, the conclusions of the IHO are 
hereby adopted. 
 
 A. CSE Process 
 
  1. CSE Meeting 
 
 Turning first to the procedures under wh ich the April 2012 CSE was conducted, the IHO 
determined that the April 2012 CSE com position issue did not rise to the level of a denial of 
FAPE and that the CSE provided the parents with the opportunity to participate in the April 2012 
CSE meeting (IHO Dec ision at p. 10).  The eviden ce in the hearing record shows that the IHO 
conducted a well-reasoned analysis of the relevant evidence. 
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 The parents allege that the April 2012 CSE lacked a sp ecial education or regular 
education teacher at the annual review and that the district representative was not qualified.  Any 
procedural deficiency did not result in a denial of a FAPE.  As noted by the IHO, the student' s 
teacher from the private school, who participat ed in the April 2012 CSE m eeting by telephon e, 
was a special education teacher and further, both the teacher  and the parents had the opportunity 
to participate in the April CSE m eeting (IHO Decision at p. 9; T r. pp. 19-21, 165-66, 168, 192-
94).  In addition, the dist rict representative indicated that a certified district special education 
teacher, who also held certification  as a readin g specialist,  participated in the April 2012 CSE 
meeting (Tr. pp. 19-20).  In regard to the lack of  a regular education teacher, the IHO noted this 
was a procedural error that would only rise to the level of a denial of a FA PE if the lack thereof  
impeded the student' s right to  a FAPE, significantly im peded the parents'  opportunity to 
participate in the decision m aking process regard ing the provision of F APE to the student, or 
caused a deprivation of  educati onal benefit (IH O Decision at p. 9) .  In this case, the hearing 
record indicates that the parents participated in the discussion at the Apr il CSE meeting and the  
lack of a regular education teach er did no t impede the parents'  ability to  participate in the 
decision making process, as the district explai ned its recom mendation at the CSE m eeting (Tr. 
pp. 165-66, 168, 192-93). 
 
 Regarding the parents' allegation that the district representative was not qualified to act as 
such the IHO found, and the hearing record supports, that the district representative was qualified 
and that nothing in the hearing record indi cated that the April 2012 CSE did not provide 
sufficient information to the parents about the program in question (IHO Decision at pp. 8-9; Tr. 
pp. 16-18).  The parents'  bare assertion that th e district representati ve at the April 2012 CSE 
meeting was not qua lified to so serve was not su fficient to overcome the district representative's 
testimony that, while general, nevertheless describe d what a district repr esentative was required 
to do (Tr. p. 19).  The district representative's testimony did not re veal any particular deficiency 
in her understanding of the program s available in the district to meet the statutory requirements.  
After careful review of all the evidence in this c ase, I f ind no reason to disturb the conclusions 
reached by the IHO that the issu es raised by th e parents with regard to the com position of the 
April 2012 CSE did not rise to a level of a denial  of FAPE and that the CSE provided the parents 
with the opportunity to participate in the April 2012 CSE meeting. 
 
  2. Sufficiency of Evaluative Information 
 
 Turning next to the issue of whether the April 2012 CSE based its recommendations on 
sufficient evaluative infor mation, the IHO determ ined that neither the available evaluative 
information nor any lack  of additional assessments resulted in a den ial of FAPE (IHO Decision 
at p. 11). 
 
 As noted by the IHO, the hearing record shows that the April 2012 CS E considered a  
Steven Gaynor mid-year report (IHO Decision at pp. 10-11; Tr. p. 22; com pare Dist. Ex. 2 at p. 
1, with Dist. Exs. 6 at pp. 1-5, 11, and Dist. Ex. 7 at pp. 1-3).  The hearing record also reflects the 
April 2012 CSE considered a May 18, 2010 speech-language evaluation conducted by the district 
(Tr. pp. 43-44; Dist. Ex. 5 pp. 1-5).  The April 2 012 CSE also relied on the discussion that took 
place among the CSE members, including the student's special education teacher and the paren ts 
(Tr. p. 30; see Dist. Ex. 2 at pp. 1-2).  W hile there are discrepant recommendations in the reports 
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regarding the student' s need for continued speec h-language therapy, the he aring record supports 
the IHO's determination that the April 2012 CS E considered appropriate evaluative inform ation 
sufficient to  support its decision to  not reco mmend speech-languag e therapy for the stud ent 
(compare Dist. Ex. 5 at pp. 1-5, with Parent E x. D at pp. 1-4; IHO Decision at p. 13).  After 
careful review of all the eviden ce in this case regarding evalua tive information, I reach the sam e 
conclusion as the IHO regarding the sufficiency of the evaluative data and I adopt his findings of 
fact and conclusions of law as m y own.  Howeve r; moving forward, if th e parents continue to 
have concerns regarding  the stud ent's speech-language needs and their impact on his ability to  
learn, or they disagree with an existing evaluati on conducted by the district, the parents have the 
right to request an indepe ndent educational evaluation (IEE) (34 CF R 300.502; 8 NYCRR  
200.5[g]).2 
 
 B. April 2012 IEP 
 
  1. Present Levels of Performance 
 
 With regard to the issue  of whether the pr esent levels of perfor mance were appropriate, 
the IHO conducted a well-reasoned analysis of the relevant evidence.  T he IHO determ ined the 
April 2012 IEP contained a considerable am ount of specific inform ation regarding the student 
(IHO Decision at p. 11).  Although the IHO found that  the present levels of perfor mance did not 
provide detail in term s of the student' s organizational need s, he noted that the April 2012 IE P 
indicated that the student required "strict supervision" for his materials to be in place, and further 
provided interventions to address the student' s management needs (id.). 3  The IHO also found 
that the April 2012 IEP adequately addressed the student's social development and, although the 
April 2012 IEP did not include a re ference to the student' s anxiety, the IHO further determ ined 
the hearing record did not establish that the student's anxiety prevented him from benefiting from 
instruction in the classroom (id.).  As such, the IHO concluded that any defects in the April 2012 
present levels of perform ance did not result in  a denial of FAPE (IHO Decision at pp. 11-12).  
The April 2012 IEP reflects the inform ation provi ded in the Steven Gaynor m id-year report 
prepared by the studen t's teacher an d speech-la nguage path ologist (co mpare Dist.  Ex. 2, with 
Dist. Exs. 6; 7).  Specifically, the April 2012 IE P described the student' s needs and abilities in 
reading, mathematics, speech-language, social, a nd physical developm ent with sufficient detail 
to determine goals and recommend a program designed to meet the student's unique needs (Dist. 
Ex. 2 at pp. 1-2).  A dditionally, the April 2012 IEP provided over 20 stra tegies to address t he 
                                                 
2 The  I DEA a nd St ate a nd federal re gulations g uarantee pa rents t he right t o obtain an  IEE  (se e 2 0 U.S.C. 
§ 1415[b][1]; 34 C FR 3 00.502; 8 N YCRR 20 0.5[g]), which i s defi ned by St ate reg ulation as an "i ndividual 
evaluation of a student with a disability or a student thought to have a disability, conducted by a qualified examiner 
who is not employed by the public agency responsible for the education of the student" (8 NYCRR 200.1[z]; see 34 
CFR 300.502[a][3][i]).  Pa rents have the right to have an IEE c onducted at public expense if the parent disagrees 
with an evaluation conducted by the district, unless the district requests a hearing and establishes the appropriateness 
of its evaluation (34 CFR 300.502[b]; 8 NYCRR 200.5[g][1]; see K.B. v Pearl Riv. Union Free Sch. Dist., 2012 WL 
234392, at  *5 [S.D.N.Y. Jan. 13, 2012]).  I f a parent requests an  IEE at  public expense, the school district must, 
without unnecessary delay, ensure that either an IEE is provided at public expense or initiate an impartial hearing to 
establish that i ts evaluation i s appropriate or t hat the eva luation obtained by  the parent does not meet the school 
district's criteria (34 CFR 300.502[b][2][i]-[ii]; 8 NYCRR 200.5[g][1][iv]). 
 
3 In addition, the IEP also indicated that the student had difficulty with "organizing and categorizing" (Dist. Ex. 
2 at p. 1). 
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student's m anagement needs such as: repetition ; prom pts; modeling; di rections broken down; 
vocabulary presented often and in multiple contexts; check-ins; clarification; large size boxes for 
writing and m ath; checklists and log s for self-m onitoring; and use of a com puter, among other 
things (Dist. Ex. 2 at p. 2).  After careful review of all of  the evidence in  this case, I agree with  
the conclusion reached by the IHO regarding the present levels of perfor mance and adopt his 
findings of fact and conclusions of law as my own. 
 
  2. Annual Goals 
 
 With regard to the issue of whether the goals in the April 2012 IE P were appropriate, 
sufficient, and measurable, the IHO conducted a well-reasoned analysis of the relevant evidence.  
The IHO determ ined th e presen t le vels of  perf ormance provided sufficient baseline data from 
which to implem ent the goals,  a nd that the  goals add ressed th e stu dent's areas  of  need an d 
provided measurement criteria (IHO Decision at p. 12) .  The April 2012 IE P contains 12 annual 
goals developed to address the student' s need s in the areas of language, vocabulary, reading 
comprehension and decoding, writing, m athematics, social/em otional, organization, and focus 
skills (Dist. Ex. 2 at pp. 3-6).  The district school psychologist stated the April 2012 CSE relied 
on her expertise, input from the student's current teacher, and a review of the student's strengths 
and weaknesses to generate th e goals (Tr. pp. 29-30, 34).  Th e April 2012 IEP goals reflect 
measurable skills such as im proving reading c omprehension skills by  identif ying m ain ideas, 
writing chapter summaries, and answering comprehension questions (Dist. Ex. 2 at pp. 3-6).  The 
goals also p rovide sufficient m easurement criteria by which to establish progress  with stated  
criteria such as four out of five instances, 80 pe rcent accuracy, or once per session (Dist. Ex. 2 at 
pp. 3-6).  Therefore the hearing record supports  the IHO' s finding that the annual goals were 
appropriate to meet the student's needs during the 2012-13 school year and were measurable (see 
IHO Decision at p. 12). 
 
 More sp ecifically, as  related  to add ressing the student' s needs, the parents allege the 
district should have provided speech-language th erapy to the student as recomm ended in the 
student's Steven Gaynor mid-year report (Dist. Ex. 7 at pp. 1-3).  I agree with the IHO that based 
on the student' s expressive and receptive language  needs identified in th e April 2012 IEP, the 
student may have received even greater benefi t from speech-language therapy (IHO Decision at 
p. 13).  However; the district addressed the s tudent's speech-language needs in th e April 201 2 
IEP with five language-based goals (Dist. Ex. 2 at pp. 2-5).  Further, the testim ony from  the 
district psychologist noted the lang uage goals could be ca rried out by  a class room teacher,  
thereby demonstrating  the district 's intent to m eet the student' s speech-langu age needs (Tr. p. 
60).  As previously noted, should the parents continue to be c oncerned regarding the student' s 
speech-language needs they have th e right to reque st an IEE at public expense and  that the CSE 
reconvene to discuss the results of the IEE. 
 
  3. Transitional Support Services 
 
 Further, in regard to the lack of transitio nal support services between the private school 
and a public placem ent, the IHO determ ined that such an omission did not rise to th e level of a 
denial of FAPE (IHO Decision at p. 13).  Upon car eful review of the hear ing record I find that 
while the district did not offer specific transitional support services, the April 2012 CSE did offer 
the student ICT services, counseling services, and over twenty m anagement strategies to directly 
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support the student in the genera l education setting (Dist. Ex. 2 at pp. 2, 6-7).  Having done so, 
the lack of specific transitional support services on the April 2012 IEP did not rise to the level of  
a denial of FAPE and t he IHO' s determ ination on this issue should rem ain undisturbed (IHO 
Decision at p. 13; Dist. Ex. 2 at pp. 2, 6-7). 
 
  4. ICT Services 
 
 Turning to the issue of  whether th e gene ral education p lacement with ICT services 
recommended by the April 2012 CSE was "too large"  to m eet the student' s needs, the IHO  
conducted a well-reasoned analysis  of the relevant evidence (I HO Decision at pp. 15-16).  The 
crux of the parties'  dispute on appeal is whether the student needed a small class in a specialized  
school .  For the reasons that follow , the hearing record supports the IHO' s determination that a 
general education placem ent with ICT and counseling services w ould meet the student' s needs 
and provide the student with an appropriate education.  According to  State regulation, ICT  
services are defined as the "provisio n of specially designed instruction and academ ic instruction 
provided to a group of students with disabilities and nondisabled students" (8 NYCRR 200.6[g]).  
In addition, State regulation re quires that personnel assigned to  each class "shall m inimally 
include a sp ecial education teacher and a g eneral education teacher," and each  class "shall not 
exceed 12 students" with disabili ties (8 NYCRR 200.6[g][1]-[2]).  Ac cording to the district 
psychologist who participated in the April 2012 CSE m eeting, the decision to recommend ICT  
services was based  on the CSE' s discuss ion with the s tudent's teacher regard ing th e stud ent's 
functional levels in English language arts and m athematics (Tr. pp. 39-40) .  Finding the student 
was on grade level in mathematics at the time of the review but below grade level in reading, and 
considering the student's strengths and needs, the April 2012 CS E felt the student would benefit 
from placement in an "ICT class room" (id.).  Furt her, the district school  psychologist indicated 
that the April 2012 CSE felt the student would benefit from the exposure to the general education 
curriculum that the ICT class pr ovided, while offering the student  modifications and supports to 
help him in the areas where he struggled (Tr. p. 40).  The district psychologi st also stated that in 
the ICT class the stud ent would be supported b y teachers certified in b oth general and special 
education (id.).  She further te stified that the student would be grouped with children whose 
functional levels were sim ilar (id.).  The dist rict school psychologist al so noted that despite 
difficulty with reading comprehension, the student "had a lot of strengths" in academic skills (Tr. 
pp. 41-42).  Consistent with the Stephen Gaynor mid-year report and the April 2012 IEP, the 
school psychologist stated the student had "devel oped a lot of strategies " such as chunking to 
increase fluency and self-correcting when prom pted (Tr. pp. 41-42, 49; Di st. Ex. 2 at pp. 1-3; 6 
at pp. 1-6).  She opined that the student appeared  to "adapt well" and therefore the April 2012 
CSE sought to reinforce the studen t's strengths with exposure to a general education setting (Tr. 
pp. 41-42, 49; Dist. Ex. 2 at pp. 1-3;  6 at pp. 1-6).  The school ps ychologist stated that although 
the April 2012 CSE considered a general education setting with  special education teacher 
support services (SETSS), participants felt the st udent required m ore in structional time within 
the classroom with a full-tim e special education teacher rather than pull-out SETTS (Tr. pp. 42 -
43). 
 
 Further, the IHO determined the evidence of the student's needs did not provide sufficient 
basis for  a different setting than  the one offered and the hearing re cord did not establish that the 
student's attention deficit hyperactiv ity disorder and focusing issues  specifically related to class 
size (IHO Decision at p. 15).  Afte r careful review of all the evid ence in this cas e regarding the 
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April 2012 CSE program recomme ndation and placement, I agree with  the conclu sion reached 
by the IHO and adopt his findings of fact and conclusion of law as my own. 
 
 C. Challenges to the Assigned Public School Site 
 
 The parents also claimed that the district did not provide sufficient evidence related to the 
assigned public school to dem onstrate that the assigned school could m eet the student' s needs 
and implement the April 2012 IEP.  The IHO determ ined that the district' s choice not to provide 
a witness from the assigned public school to testify regarding the appropriateness of the assigned 
school did not result in a denial of a FAPE (IHO Decision at pp. 14-15). 
 
 Challenges to an assigned public school site ar e generally relevant to whether the district 
properly implemented a student' s IEP, which is speculative when the student neve r attended the 
recommended placement.  Generally, the sufficiency  of th e district' s o ffered program must be 
determined on the basis of the IEP itself (R .E., 694 F.3d at 186-88).  The Second Circuit has 
explained that the parents' "[s]peculation that the school district will not adequately adhere to the 
IEP is not an appropriate basis for unilateral placement" (R.E., 694 F.3d at 195; see F.L. v. New  
York City Dep' t of Educ., 553 Fed. App' x 2, 9 [2d Cir. 2014]; see also K.L. v. New York City 
Dep't of Educ., 530 Fed. App' x 81, 87 [2d Cir. 2013]; R.C. v. Byram  Hills Sch . Dist., 906 F. 
Supp. 2d 256, 273 [S.D.N.Y. 2012] [explaining that  "[g]iven the S econd Circuit' s recent 
pronouncement that a school district  m ay not rely on evidence th at a child would have had a 
specific teacher or specific aide to support an otherwise deficient IEP, it would be inconsistent to 
require evidence of the actual class room a student would be placed in w here the parent rejected 
an IEP before the student's classroom arrangements were even made"]). 
 
 The Second Circuit has also clarified that, unde r factual circumstances similar to those in 
this case,  in  which the parents  hav e re jected and unilaterally placed th e student prior to IEP  
implementation, "[p]arents are ent itled to rely on the IEP for a de scription of the services that 
will be provided to their child" (P.K. v. New Yo rk City Dep't of Educ., 526 Fed. App'x 135, 141 
[2d Cir. 2013]) and, even m ore clearly, that "' [t]he appropriate inquiry is in to the nature of the 
program actually offered in the written plan,'  no t a retrospective assessm ent of how that plan 
would have been executed" (K.L ., 530 Fed. App'x at 87, quoting R.E., 694 F.3d at 187; see C.F. 
v. New York City Dep' t of Educ., 746 F.3d 68, 79 [2d Cir. 2014]).  T hus, the analysis of the 
adequacy of an IEP in accordance with R.E. is prospective in nature, but the analysis of the IEP' s 
implementation is re trospective.  Theref ore, if  it becom es clea r that the student will not be  
educated un der the p roposed IEP, there can  b e no denial of a FAPE due to  th e f ailure to 
implement the IEP (R.E., 694 F.3d at 186-88; see also Grim, 346 F.3d at 381-82 [holding that the 
district was not liable for a denial of a FAPE  where th e challenged IEP was determ ined to be  
appropriate, but the parents chose not to avail themselves of the public school program]).4 
                                                 
4 The assignment of a particular school is an administrative decision that must be made in conformance with the 
CSE's educational placem ent recommendation (T.Y. v. New York City Dep't of Educ., 584 F.3d 412, 420 [2d 
Cir. 2009]; see K.L.A. v. Windham Southeast Supervisory Union, 371 Fed. App'x 151, 154 [2d Cir. Mar. 30, 
2010]).  A sc hool di strict "may have t wo o r more equa lly appropriate locations that  meet the child' s special 
education and related services needs and school administrators should have the flexibility to assign the child to 
a pa rticular school or cl assroom, p rovided t hat determination is con sistent with th e decision of the group  
determining placement" (Pla cements, 71 Fed. Re g. 465 88 [Aug. 14, 2006]).  The Second Circuit recently 
reiterated that while parents are entitled to participate in the determination of the type of placement their child 
will attend, the IDEA co nfers no rights on parents with regard to school site selection (C.F., 7 46 F.3d at 79).  
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 Since the IHO' s decision was rendered in which he discussed this issue, case law has  
tipped considerably more in favor of the district  under the circumstances of this case.  When the  
Second Circuit spoke recently with regard to the topic of assessing the district's offer of an IEP 
versus later acquired school site information obtained and rejected by the parent as inappropriate, 
the Court disallowed a challenge to a recom mended public school site, reasoning that "the 
appropriate forum for such a claim is 'a later proceeding' to show that the child was denied a free 
and appropriate pub lic education ' because necessa ry services included  in the IEP were not 
provided in practice'" (F.L., 553 Fed. App'x at 9, quoting R.E., 694 F.3d at 187 n.3). 
 
 In view of the foregoing, th e IHO's determ ination that the  district f ailed to of fer the 
student a FAPE for the 2013-14 school year based, in part, upon its failure to provide sufficient 
evidence regarding the assigned school site or  whether the assigned school could have 
implemented the student' s IEP cannot stand, because a retrospective analysis  of how the district  
would have implemented the student's April 2013 IEP at the assigned public school site is not an 
appropriate inquiry under the ci rcumstances of this case (K.L., 530 Fed. App' x at 87; R.E., 694 
F.3d at 186; R.C., 906 F. Supp. 2d at 273).  Here, it is undisputed that the parents rejected the 
assigned public school site—which  the student never attended—and instead chose to enroll the 
student in a nonpublic school of th eir choosing without giving the district the opportunity to 
implement the student's IEP at the assigned school (see Parent Exs. B; L).  Therefore, the district 
is co rrect th at th e issues raised and  the argum ents as serted by the  par ents with r espect to the 
assigned public school site are speculative. 
 
 VII. Conclusion 
 
 Having determ ined that the evid ence in th e hearing record sup ports the IHO' s 
determination that the district offe red the student a FAPE for the 2012-13 school year, the 
necessary inquiry is at an end and there is no need to reach the issues of whether Stephen Gaynor 
was an appropriate unilateral placement or whether equitable considerations weighed in favor of 
the parents' request for relief. 
 
 I have considered the parties'  remaining contentions and find it is unnecessary to address 
them in light of my determinations above. 
 
 THE APPEAL IS DISMISSED. 
 
 
 
Dated:  Albany, New York _________________________ 
  December 18, 2014 JUSTYN P. BATES 
     STATE REVIEW OFFICER 

                                                                                                                                                             
However, the  Second Circ uit has also made clear that  just bec ause a district is not re quired to place 
implementation details such as the particular public school si te o r cl assroom location on a st udent's IEP,  the 
district is not permitted to choose any school and provide services that deviate from the provisions set forth i n 
the IEP (see R .E., 694 F.3d at 191-92; T.Y., 584 F.3d at 420).  The di strict has no option but to implement the 
written IEP and parents are well within their rights to compel a non-compliant district to adhere to the terms of 
the written plan. 




