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DECISION 
 
I. Introduction 
 
 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 89 of the New York State Edu cation Law.  Petitioners (the  
parents) appeal from  the decision of an im partial he aring of ficer (I HO) which denied their  
request to be reimbursed for their son's tuition costs at the Windward School (Windward) for the 
2012-13 school year.  The appeal must be dismissed.   
 
II. Overview—Administrative Procedures 
 
 The decision of the IHO is binding upon both parties unless appealed (Educ. Law 
§ 4404[1]).  A party aggrieved by the decision of an IHO may appeal to a State Review Officer 
(SRO) (Educ. Law § 4404[2]; see 20 U.S.C.  § 1415[g][1]; 34 CFR 300.514[b][1];  8 NYCRR 
200.5[k]).  The appealing party or parties m ust identify the findings, conclusions, and orders of  
the IHO with which they disagree and indicate the relief that they would like the SRO to grant (8 
NYCRR 279.4).  The opposing party is entitled to re spond to an appeal or cross-appeal in an 
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answer (8 NYCRR 279.5).  The SRO conducts an im partial re view of the IHO' s findings, 
conclusions, and decisio n and is req uired to ex amine the entire hearing record ; ensure that the 
procedures at the hearing were consistent with the requirements of due process; seek additional 
evidence if necessary; and render an independe nt decision based upon th e hearing record (34 
CFR 300.514[b][2]; 8 NYCRR 279.12[a]).   
 
III. Facts and Procedural History 
 
 The parties' familiarity with the  detailed facts and procedural history of the case an d the 
IHO's decision is pr esumed and will not b e recited here.  T he Committee on Spec ial Education 
(CSE) convened on May 18, 2012 to form ulate the student's individualized education program  
(IEP) for the 2012-13 school year (see generally Dist. Ex. 2).  The May 2012 CSE recommended 
that the stu dent be placed in  a general education classroo m a nd receive related s ervices of  
individual speech-language therapy and individ ual occupational therapy (OT) (Dist.  Ex. 2 at p. 
4).  The parents disagreed with the recommendations made at the May 2012 CSE meeting and, at 
the end of the m eeting, informed t he district of their intent to unilatera lly place the student at 
Windward (Tr. p. 106).1  In a due process complaint notice dated December 18, 2012, the parents 
alleged that the district failed to offe r the student a free appropriate public education (FAPE) for 
the 2012-13 school year (see generally Dist. Ex. 1). 
 
 On February 26, 2013, the IHO c onducted a pre-hearing conference, and, on May 13, 
2013, the parties proceeded to an im partial hearing, which concluded on May 20, 2013 after two 
nonconsecutive days of proceed ings (see Tr. pp. 1-367).  In a decision d ated June 24, 2013, the 
IHO determined that th e district of fered the student a FA PE for the 2012-13 school year, that  
Windward was not an appropriate unilateral placem ent, and that equitable considerations did not 
weigh in favor of the parents'  request for an aw ard of tuition reimbursement (IHO Decision at p. 
9).   
 
IV. Appeal for State-Level Review 
 
 The parties'  f amiliarity with the pa rticular issues f or revie w on appeal in the p arents' 
petition for review and the district's answer thereto is also presumed and will not be recited here .  
The gravamen of the pa rties' dispute on app eal is whether the May 2012 IEP included supports 
sufficient to  addres s th e studen t's reading  diffi culties in  light of  inf ormation reg arding the  
student's receipt of a diagnosis of dyslexia.   
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 

                                                 
1 In an undated email to the student's mother that appears to have been written prior to the May 18 , 2012 CSE 
meeting, the CSE "teacher as signed" recounted a conversa tion in which the parent indicated that the stude nt 
would be attending Windward the upcoming school year (Dist. Ex. 8; see Tr. pp. 192-93). The teacher assigned 
informed the parent that, in c ase she was seeking a public school placemen t, the CSE would develop an IEP at 
the annual review meeting, instead of an IESP, which the student had at the time (Dist. Ex. 8). 
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independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected ( 20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove Sch. 
Dist. v. T.A., 557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
 
 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep' t of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 6 94 F.3d at 190; M.H., 685 F.3d at 245; A.H. v. 
Dep't of Educ., 394 Fed. App'x 718, 720, 2010 WL 3242234 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. 
of Educ., 2008 W L 3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 361 Fed. App' x 156, 2009  
WL 3326627 [2d Cir. Oct. 16, 2009]; Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 
415, 419 [S.D.N.Y. 2007], aff'd, 293 Fed. App'x 20, 2008 WL 3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
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omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 486 Fed. App' x 954, 20 12 WL 4946429 [2d Ci r. Oct. 18, 2012]; E.G. v. City Sch. 
Dist. of New Rochelle, 606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patskin v. Bd. of Educ., 583 
F. Supp. 2d 422, 428 [W.D.N.Y. 2008]). 
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the 
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]). 
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VI. Discussion 
 
 Upon careful rev iew, the hear ing record reflects th at th e IHO correctly reach ed the 
conclusion that the district offered the student a FAPE fo r t he 2012-13 school year (see IHO 
Decision pp. 6-9).  The IHO correctly recounted the facts of the case, addressed the specific issue 
identified in the parents'  due process com plaint notice, set forth the proper legal standard to 
determine whether the district offered the st udent a FAPE for the 2012-13 school year, and 
applied that standard to the fact s at hand (id. at pp. 2-9).  In addition, the hearing record shows 
that the IHO carefully considered the tes timonial and docum entary evidence presented by both 
parties and, further, that she we ighed the evidence and properly supported her conclusions (id.).  
Furthermore, an independent re view of  the e ntire hea ring reco rd re veals tha t the im partial 
hearing was conducted in a m anner consistent with  the requirem ents of due process and that 
there is no reason appearing in the h earing record to modify the determinations of the IHO (see 
20 U.S.C. § 1415[g][2]; 34 CFR 300.514[b][2]).  Thus, the conclusions of the hearing officer are 
hereby adopted.  
 
 Briefly, a review of the hear ing record shows that the IHO correc tly determined that the 
recommendations in the May 2012 IEP for a gene ral ed ucation clas s pl acement with rela ted 
services of speech-language and OT were appropriate for the student (see IHO Decision at pp. 6-
9).  According to the hearing record, the May 2012 CSE consider ed the student' s then-current 
private scho ol report cards, May  2 012 OT an d speech -language th erapy progress repo rts, a 
November 2010 educational r ecords bureau (ERB) report, and a January 2011 language 
evaluation (Tr. pp. 56-58; Dist. Ex. 3 at p. 1; see generally Dist. Exs. 4-7;  Parent Exs. A; L). 2  
Further, the student' s current private school sta ff participated in the CSE m eeting and provided 
input regarding the student's functioning (Tr. pp. 59-62).   
 
 The January 2011 language evaluation report co nsidered by the CSE offered a diagnosis 
of "dyslexia" (Parent Ex. A at p. 4; see Tr. pp. 133-34). 3  The school psychologist reported that 
during the CSE m eeting there was extensive discussion regarding th e diagnosis of dyslexia (Tr. 
p. 75).  Although staff from  the student' s private school indicated that they did not have any 
concerns regarding the student' s ability to read, and opined that  the student was too young to be 
diagnosed with dyslexia, the student' s m other strongly disagreed with the private school' s 
assessment of the student, was fir m in her belief that the student had dyslexia, and indicated that 
she had a report from  Windward that included a dyslexia diagnosis (Tr. pp. 75-76, 85; Dist. Ex. 
3).  Following the departure of private school st aff from the CSE m eeting, the parent contacted 
Windward and a staff person from  the school c onversed with the rem aining CSE mem bers via 
speaker phone (Tr. p. 86).  The W indward staff person, who was fa miliar with the evaluation of 
the student conducted there, characterized the st udent's difficulty on a rapid nam ing task as a 
                                                 
2 The ERB indicates th at the student obtained a full scale score of the 96th percentile rank on the Wechsler 
Preschool and Primary Scale of Intelligence-Third Edition (WPPSI-III) in November 2010 (see Parent Ex. L).  
 
3 The student was four years old at the time of the January 2011 language evaluation (Parent Ex. A at p. 1).  The 
evaluating psychologist indicated that she diagnosed the student as having dyslexia based on his family history 
and p attern of scor es (id. at  p . 4).  Sh e no ted t hat the while t he studen t sco red in t he "' average'" range on 
language processing tasks, his scores were "considerably" lower than would be predicted by his "remarkable" 
intellect (id.). 
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"red flag" (Tr. pp. 86-87; see Tr. p. 198).  W hile the school psychologist interpreted W indward's 
findings as indicating the student had "soft signs" of dyslexia, the student's mother testified that 
the school provided a "very hard," "em phatic" dyslexia diagnosis (T r. pp. 88-90, 105, 119, 153-
54, 194-201, 210-11; Dist. Ex. 3 at p. 1).  
 
 The hearing record shows that, at the tim e of the May 2012 CSE m eeting, the student 
knew all of his letters and sounds, could identify  sight words, and demonstrated good critical 
thinking skills (Dist. E x. 3 at p. 1).  Contrary  to the parents contenti on that the student was 
"struggling" at the private schoo l during the 2011-12 school year (P etition at ¶ 17), the private 
school progress reports stated that the student had made "great progress," and the CSE m eeting 
minutes indicated that the priv ate school teacher w ho participated in the CSE m eeting had 
"nothing but positive things to sa y" about the student (Dist. Exs.  3 at p. 1; 4; 5).  The May 2012 
IEP's present levels of perform ance included in formation from  the  student' s private school 
teacher, who averred that the stu dent had ma de "trem endous progress," had met all grade 
expectations and readine ss skills, and was ready to m ove on to  first grade (Tr. pp. 71-72; Dist. 
Ex. 2 at p. 1).  In addition, the school psychologist stated that, at the May 2012 CSE meeting, the 
student's kindergarten teacher was "very clear that he was able to follow the curricular 
expectations of general educati on students" (Tr. p. 83).  W hile I can understand that the parents 
are concerned with the student's reading potential, particularly in light of their family history and 
the diagnosis offered by their private evaluato rs (Tr. pp. 74, 76, 85-86, 197;  see Parent Ex. A), 
the IHO was requir ed to resolve these conflicting educational viewpoints regarding the student' s 
performance and I find, as did the IHO, that rega rdless of any diagnosis the student m ay have  
received, his teachers nevertheless reported that he was making progress in the general education 
curriculum and had the requisite sk ills necessary to continue forward in first grade (Tr. pp. 75, 
83; Dist. Ex. 3 at p. 1; s ee Dist. Ex. 5).  A lthough the private school personnel working with the 
student and district personnel we re of a different opinion than the Windward personnel and the 
parents, "[a] professional disagr eement is not an IDEA violati on" (P.K. v. Bedford Cent. Sch. 
Dist., 569 F. Supp. 2d 371, 383).  T he obligation to offer the student a FAPE is  satisfied if the 
district offers the studen t meaningful access to an education, even if it cannot guarantee totally 
successful results (Bryant v. New York State Educ. Dept., 692 F.3d 202, 215 [2d Cir. 2012] cert. 
denied, 133 S. Ct. 2022 [2013]).  The evidence su fficiently supports the IHO' s conclusion that 
the district offered the student a F APE for the 2012-13 school year, and sufficient grounds to 
disturb it are not present in this case. 

 
VII. Conclusion 
 
 Having determ ined that the evid ence in th e hearing record sup ports the IHO' s 
determinations that the distr ict of fered the  student a FAPE for the 2012-13 school year, the 
necessary inquiry is at an end and there is no ne ed to reach the issues of whether W indward was 
an appropriate unilateral placem ent or whether equ itable considerations weighed in favor of the 
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parents' request for relief. 4  I have considered the parties'  remaining contentions and find that I 
need not address them in light of my determinations herein. 
 
 THE APPEAL IS DISMISSED. 
 
Dated:  Albany, New York _________________________ 
  December 5, 2014 JUSTYN P. BATES 
     STATE REVIEW OFFICER 

                                                 
4 While unnecessary to reach, I note that the legal standards that I would have applied would differ from those 
relied upon in  the IHO's altern ative find ings relating to  the unilateral p lacement and equ itable considerations 
(see IHO Decision at p. 9).  Specifically, the restrictive ness of t he unilateral placement, without m ore, would 
unlikely form  a su fficient basis in  th is case for a finding th at Windward was not ap propriate (see C.L. v. 
Scarsdale Uni on F ree Sch . Di st., 74 4 F. 3d 826, 8 36-37 [ 2d C ir. 2 014]).  I n ad dition, as t o t he IH O's 
determination that the equitable considerations did not weigh in favor of the parents' request for relief, because 
the pare nts de cided to unilaterally place th e student at  W indward pri or to the May 2012 CSE meeting, the  
Second Circuit has recently explained that, so long as parents cooperate with the CSE, "their pursuit of a private 
placement [i]s  not a basis for de nying their [request for] tuition reimbursement, eve n assuming . . . that the  
parents never intended to keep [the student] in public school" (C.L., 744 F.3d at 840). 




