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DECISION 
 

I. Introduction 
 

 This proceeding arises under th e Individuals with Disabiliti es Education Act (IDEA) (20 
U.S.C. §§ 1400-1482) and Article 8 9 of the New Yo rk State Educatio n Law.  Petition er (the 
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed 
to offer an appropriate educational program to respondents' (the parents') daughter and ordered it 
to reimburse the parents  for the costs of the st udent's tuition at the Cooke Center For Learnin g 
and Developm ent (Cooke) for the 2012-13 school y ear.  The parents cros s-appeal the IHO's  
failure to a ddress issue s rais ed in the due pr ocess com plaint no tice.  The appe al m ust be 
sustained.  The cross-appeal must be dismissed. 
 
II. Overview—Administrative Procedures 
 
 When a student in New York is eligible for special education services, the IDEA calls for 
the creation of an individuali zed education program  (IEP), wh ich is deleg ated to a loc al 
Committee on Special Education (CSE) that includes,  but is not lim ited to, paren ts, teachers, a 
school psychologist, and a dist rict representative (Educ . Law § 4402; see 20 U.S.C. 
§ 1414[d][1][A]-[B]; 34 CFR 300.320, 300.321; 8 NYCRR 200.3, 200.4[d][2]).  If disputes 
occur between parents and school di stricts, incorporated among the procedural protections is the 
opportunity to engage in m ediation, present St ate com plaints, and initiate an impartial due 
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process hearing (20 U.S.C. §§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-
300.152, 300.506, 300.511; 8 NYCRR 200.5[h]-[l]).   
 
 New York State has implemented a two-tiered system of administrative review to address 
disputed m atters between parents and school di stricts regarding "any m atter relating to the 
identification, evaluatio n or edu cational placem ent of a stu dent with  a disab ility, or a studen t 
suspected of having a disability, or the provision of a free appropr iate public education to such 
student" (8 NYCRR 200.5[ i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.5 03[a][1]-[2], 
300.507[a][1]).  First, after an opportunity to engage in a resolution process, the parties appear at 
an im partial hearing conducted at the local le vel before an IHO (Educ. Law § 4404[1][a]; 8 
NYCRR 200.5[j]).  An IHO typically conducts a trial-type h earing regarding the m atters in 
dispute in which the parties have the right to be accompanied and advised by counsel and certain 
other individuals with special knowledge or training; presen t evidence and confront, cross-
examine, and com pel the attendance of witnesse s; prohibit the introduction of any e vidence at 
the hearing  that has n ot been dis closed five business days before the hearing; and obtain a  
verbatim record of the proceeding (20 U.S.C. § 1415[f][2][A], [h][1]-[3]; 34 CFR 300.512[a][1]-
[4]; 8 NYCRR 200.5[j][3][v], [vii], [xii]).  The IHO m ust render and transm it a final written 
decision in the matter to the parties not later than 45 days after the expira tion period or adjusted 
period for the resolution process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[j][5]).  
A party may seek a specific extension of tim e of the 45-day timeline, which the IHO m ay grant 
in accordance with State a nd federal regulations (34 CF R 300.515[c]; 8 NYCRR 200.5[j][5 ]).  
The decision of the IHO is binding upon both parties unless appealed (Educ. Law § 4404[1]).   
 
 A party aggrieved by the decisi on of an IHO may subsequently  appeal to a State Review 
Officer (SRO) (Educ. Law § 4404[2]; see 20 U. S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8 
NYCRR 200.5[k]).  The appealing pa rty or parties m ust identify the findings, conclusions, and 
orders of the IHO with which th ey disagree and indicat e the relief th at they would like the SRO 
to grant (8 NYCRR 279.4).  The o pposing party is entitled to res pond to an appeal or cross- 
appeal in an answer (8 NYCRR 279.5).  The SRO conducts an im partial review of the IHO' s 
findings, conclusions, and decision, and is required to examine the entire hearing record; ensure 
that the pro cedures at the hearing were consis tent with the  requirem ents of due process; seek 
additional evidence if necessary ; and render an inde pendent decision based upon the hearing 
record (34 CFR 300.514[b][2]; 8 NYCRR 279.12[a]).  The SRO must ensure that a final decision 
is reached in the review and that a copy of the d ecision is mailed to each of the parties not later 
than 30 day s after th e receipt of a request for a review, except that a party m ay seek a specific 
extension of time of the 30-day timeline, which the SRO may grant in accordance with State and  
federal regulations (34 CFR 300.515[b], [c]; 8 NYCRR 200.5[k][2]). 
 
III. Facts and Procedural History 
 
 On February 7, 2012, the CSE convened to conduct the student' s annual review and to 
develop an IEP for the 2012-13 scho ol year (see Parent . Ex. D at pp. 1, 14- 15).  Finding that the 
student remained eligible for special education programs and related services as a student with an 
intellectual disability, the February 2012 CSE recommended a 12-month school year program in 
a 12:1+1 sp ecial class p lacement in a specialized school with the services of a full-tim e health 
paraprofessional (group service), special transportation, and the fo llowing related services: four  
45-minute sessions per week of individual speec h-language therapy; two 45-minute sessions per 
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week of individual physical th erapy (PT); two 45-m inute sessi ons per week of  individual 
occupational therapy (O T); and one 45-m inute session per week of counseling in a sm all group 
(id. at pp. 1, 9-11, 14-15, 17). 1, 2  In addition, the February 2012 CSE developed a transition plan 
with a coor dinated s et of  transition  activ ities, which included, in relevant part, the student' s 
participation in a work study program, vocational training to aid in job preparedness, and work 
study to develop on-the-job skills (id. at pp. 3, 11-13).3  
 
 On April 23, 2012, the parents signed an enrollment contract with Cooke for the student's 
attendance during the 2012-13 school year beginning September 2012 (see Parent Ex. K at pp. 1-
2).4  On June 14, 2012, the parents signed an enrollm ent contract with Cooke for the student' s 
attendance during summer 2012 (see Parent Ex. H at pp. 1-2).   
 
 By final notice of recommendation (FNR) da ted June 29, 2012, the district summ arized 
the special education and related services recommended in the February 2012 IEP, and identified 
the particular public school site to which the di strict assigned the student to attend for the 2012-
13 school year (see Dist. Ex. 6).   
 
 In a letter dated July 13, 2012, the parents a dvised the district th at they visited the 
assigned public school site on July 10, 2012 (see Di st. Ex. 5 at p. 1).  Based upon the visit, the 
parents indicated that the assigne d public school site was not appr opriate for the student because 
the public school included "work at a job site approximately four days per week—the majority of 
her time at school" (id.).  The parents further indi cated that this "schedule" was not appropriate, 
since th e student dem onstrated the ability to  m ake academ ic progress in a sm all group or 
individualized setting (id.).  Additio nally, the parents noted that the g rouping of students in the 
classroom to complete assignments would not pr ovide sufficient "indivi dualized support to the 
student or opportunities for coopera tive learning" (id.).  The pare nts also noted that many of the 
students in the observed classr oom were nonverbal, and thus, the student would not have a 
suitable peer group to assist in  the development of her language sk ills (id. ).  Acc ording to th e 
parents, the assigned public school site did not offer dir ect instruction in soci al skills, and they 
observed no evidence of an extracurricular program to otherwise address these skills (id. at pp. 1-
2).  The parents further indicate d that th e " core ins truction" wa s taught in a "self-contained 
classroom," which would lim it the student' s independence and social growth achieved over the 
past year and that students who required paraprofe ssionals could not take pa rt in tr avel training 
(id. at p. 2).  As a result, the parents further ind icated that they were reenrolling the student at 
Cooke for the 2012-13 school year, and would seek tuition reim bursement and door-to-door 

                                                 
1 The student's eligibility for special education programs and related services as a st udent with an intellectual 
disability is not in dispute (see 34 CFR 300.8[c][6]; 8 NYCRR 200.1[zz][7]). 
 
2 A parents' concern noted in the February 2012 IEP indicated that the student needed a "para[professional]" in a 
"community s chool;" the February 2012 CSE consid ered, and rejected, a s pecial class placement in a 
community school (Parent Ex. D at pp. 2, 15).    
 
3 According to the February 2012 IEP, the student enjoyed working in a nursing home, and upon graduation, 
wanted to complete a course in the medical field (see Parent Ex. D at p. 3).  In addition, the February 2012 IEP 
noted that the student would participate in "on-the-job training as a nursing aid" (id.).    
 
4 The Commissioner of Education has not approved Cooke as a school with which school districts may contract 
to instruct students with disabilities (see 8 NYCRR 200.1[d], 200.7). 
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transportation from the distr ict (id.).  Finally, th e parents ind icated that they remained "willing" 
to visit any public school site (id.).  
 

A. Due Process Complaint Notice 
 
 In a due process com plaint notice dated Fe bruary 12, 2013, the parents alleged that the 
district failed to offer the student a free appropriate educa tion (FAPE) for the 2012-13 school 
year, and specifically asserted that the distr ict failed to provide the s tudent with an  "appropriate 
placement" that would "m eet the needs outlin ed in [the student' s] IEP" ( see Dist. Ex. 1 at p. 1).  
The parents indicated that they rejected the assigned public school site based upon two visits, 
which occurred on July 10, and October 4, 2012 (id.).  In addition to rep eating as allegations, the 
information they re layed to the d istrict abou t th e assigned public school si te in th eir Ju ly 13, 
2012 letter, the parents also alleged that the j obsite schedule would "thw art[]" the student' s 
academic progress and  that the "12 :1:1 teach ing ratio" wo uld not p rovide th e stu dent with 
"enough support on job sites" (id.; compare Dist. Ex. 1 at pp. 2-3, with Dist. Ex. 5 at pp. 1-2 ).   
 
 In addition, the parents alle ged th at the "' tiered system '" used at the  assigned  p ublic 
school site to group students fo r instruction would not provide  the student with sufficient 
"individualized support or opportunities for coopera tive learning" (D ist. Ex. 1 at p. 2).  The 
parents also noted that they did not observe stud ents traveling to "different room s for gym  and 
art," and the "lim ited inte rnship possibil ities com bined with the unchallenging and 
undifferentiated classroom work" left the student with "very few opportunities for growth and 
achievement" at the assigned public school site (id.).  In addition to the "academic inadequacies 
of the [assigned public school site]," the parents asserted that the nearly  "three-hour" round-trip 
commute to the assigned public school site w ould not allow the student sufficient tim e to 
participate in extracurricular activities to "foster her emotional and social growth" (id.). 
 
 Regarding the student' s unilateral placem ent at Cooke, the parents in dicated that the 
student m ade sign ificant acad emic progress,  de monstrated lead ership skills,  improved her  
personal organization skills, and had begun to "expre ss more interest" in interactions with peers 
as a result of attending Cooke for the past two years (Dist. Ex. 1 at pp. 3-4).  The parents asserted 
that Cooke would continue to pr ovide the student with the instru ction and individual attention 
necessary to address her unique learning needs, and that equita ble con siderations weighed in  
favor of their requested relief (id. at p. 4).  As relief, the parents requested direct paym ent of the 
costs of the student' s tuition to Cooke for th e 2012-13 school year, as well as the provision of 
round-trip transportation (id. at pp. 4-5). 
 

B. Impartial Hearing Officer Decision 
 
 On April 8, 2013, the parties proceeded to an impartial he aring which concluded on June 
11, 2013 after three days of proceedings (see Tr. pp. 1-359).  In a decision dated August 9, 2013, 
the IHO in itially addres sed and the n denied  th e district's motion to di smiss the p arents' due 
process complaint notice (see IHO Decision at pp. 12-14). 5  Next, the IHO found that the district 

                                                 
5 Th e Second  Circuit h as d etermined that an exha ustive analysis by the IHO is not mandated in ev ery 
administrative pr oceeding a nd t hat i n a ppropriate ci rcumstances sum mary di sposition procedures may be 
employed (J.D. v. Pawlet Sch. Dist., 224 F .3d 60 , 69 [2d Cir. 2000]; see Application of  the Dep't of Educ., 
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failed to offer the student a FAPE for the 2012- 13 school year, that Cooke was an appropriate 
unilateral placement for the stud ent, and that eq uitable cons iderations weighed in favor of the 
parents' request for tuition reimbursement (see IHO Decision at pp. 14-18). 
 
 With regard to the conclusion that the district failed to offer the student a FAPE, the IHO 
ultimately found that th e student's "proposed placement at [the ass igned public school]" was not 
appropriate because at the im partial hearing th e district d id not address or p resent evid ence 
regarding the parents'  concerns in the due pro cess com plaint notice th at the job site schedule  
would "thwart" the student's academic progress or that the "12:1:1 class ratio 'would not provide 
[the student] with enough support on job sites' " (IHO Decision at pp. 14-16).  Similarly, the IHO 
found that the district did not address or present evidence at the im partial hearing related to the 
parents' testimony regarding the nature of the group internships or that the student "might have a 
tendency to 'wander' at the job sites unless acc ompanied by a paraprofessional" (id. at p. 14).  
The IHO found that both of these concerns were  "entirely rational and well-founded," and the  
district's responses to these concerns in its cl osing brief were not pers uasive (id. at pp. 14-15).  
Finally, the IHO found that the district did not present eviden ce at the im partial hearing to 
demonstrate "how the 12:1:1 class would function at the job site or how the job site training 
would be integrated" with the student' s acade mic instruction, "how s mall group instruction 
would be provided at the job site,"  or "how m any hours" the visits to the job sites lasted or who 
provided instruction at the job sites (id. at p. 15).     
 
 Turning to the appropriaten ess of the un ilateral placem ent, the IHO found that the 
evidence supported a conclusion th at Cooke was appropriate (see IHO Decision at pp. 16-17).  
The IHO concluded that the student received instruction in a small, structured setting and that the 
student made academic and social p rogress at Cooke (id. at p. 16).  The I HO also noted that the 
student's classm ates were verbal,  the presence  of an occupation al therapis t an d a speech-
language pathologist in the clas sroom elim inated the need for disruptive pull-outs, and the  
students were "accompanied to job sites by commun ity inclusion assistance, who serve[d] sm all 
groups of 3 [to] 4 children," which indicated th at the studen ts received individual attention and 
direction at the job sites (id. at pp. 16-17).  Based upon the evid ence, the IHO concluded that 
Cooke provided instruction specifically designed to  meet the student' s unique needs, and thus, 
was reasonably calculated to enable the student to receive educational benefits (id. at p. 17). 
 
 With respect to equitable considerations, the IHO found that the parents cooperated fully 
with the district, and their ex ecution of the Cooke enrollm ent contract prior to visiting the 
assigned public school site did not demonstrate "bad faith" (IHO Decision at p. 17).  Finding that 
the parents had limited financial means, the IHO also  concluded that they were entitled to direct 
payment of the costs of the student' s tuition to Cooke for the 2012-13 school year (id. at pp. 17-
18). 
 

II. Appeal for State-Level Review 
 

                                                                                                                                                             
Appeal No. 10-014; Application of the Bd. of Educ., Appeal No. 05-007; Application of a C hild Suspected of 
Having a Disability, Appeal No. 04-059; Application of a Child with a Disability, Appeal No. 04-018). 
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 The district appeals, and contends that the IHO erred in concluding that the district failed 
to offer the student a FAPE for t he 2012-13 school  year based upon the district' s failure to 
demonstrate that the assigned public school site was appropriate.  Specifically, the district argues 
that it h ad no oblig ation to esta blish that th e assigned public school  site would properly 
implement the student' s February 2012 IEP becau se the parents rejected the assigned public 
school site, and m oreover, the parents'  claim s were otherwise speculative.  Alternatively, the 
district argues that the eviden ce supports a finding that the assi gned public scho ol site would 
have appropriately im plemented the student' s Fe bruary 2012 IEP, and the parents'  expressed 
concerns were not supported by the evidence.  
 
 With respect to the IHO's finding that Cooke was an appropriate unilateral placement, the 
district argues that the hearing record did not contain sufficient ev idence to support the 
conclusion that Cooke appropriately met the student's academic and social/emotional needs.  The 
district also  argues that the I HO erred in concluding that equita ble con siderations weighed in  
favor of the parents'  requested relief because the parents did not tru ly consider enrolling th e 
student in the assigned public sc hool site, and failed to give the  dis trict th e req uisite notice  
regarding the student's enrollment at Cooke.  Finally, the district a sserts that the parents failed to 
establish that they were legally obligated to pay the costs of the student's tuition. 
 
 In an answer, the parents respond to the di strict's allegations a nd generally argue to 
uphold the IHO's findings that the assigned public school site was not an appropriate and that the 
district failed to offer the student a FAPE for  the 2012-13 sc hool year.  The parents also 
generally assert that Cooke wa s an appropriate unilateral place ment, equitable considerations 
weighed in favor of their requested  relief, and the parents were entitled to direct pay ment of the 
costs of the student's tuition at Cooke.  In  a cross-appeal, the parents argue that the IHO failed to 
determine whether the 1 2:1+1 special class plac ement was appropriate and whether the health 
paraprofessional services—as a group service in stead of individual para professional services 
previously recommended for the student—was appropriate.   
 
 In an answer to  the parents'  cross-appeal, the district alleges that the issu e regarding the 
appropriateness of the health paraprofessional services—as a group servi ce—was not raised in 
the parents'  due process com plaint notice, and th erefore, is outsid e th e scope of perm issible 
review on appeal.  Alternativel y, the district arg ues that the 12:1+1 special class placem ent and 
the health paraprofessional services, as a group service, recommended by the February 2012 
CSE were appropriate. 
  
 
V. Applicable Standards 
 
 Two purposes of the IDEA (20 U.S.C. §§ 1400-1482) are (1) to ensure  that students with 
disabilities have available to them a FAPE that emphasizes special education and related services 
designed to m eet their unique needs and prepare them  for further education, em ployment, and 
independent living; and (2) to ensu re that th e rights of students with disabilities and parents of 
such students are protected (20 U.S.C. § 1400[d][1][A]-[B]; see generally Forest Grove v. T.A., 
557 U.S. 230, 239 [2009]; Bd. of Educ. v. Rowley, 458 U.S. 176, 206-07 [1982]). 
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 A FAPE is offered to a student w hen (a ) th e board of  education co mplies with  the 
procedural requirements set forth in the IDEA, and (b) the IEP developed by its CSE through the  
IDEA's procedures is reasonably calculated to en able the s tudent to receive educational benefits 
(Rowley, 458 U.S. at 206-07; R.E. v. New York City Dep't. of Educ., 694 F.3d 167, 189-90 [2d 
Cir. 2012]; M.H. v. New York City Dep' t of Educ., 685 F.3d 217, 245 [2d Cir. 2012]; Cerra v. 
Pawling Cent. Sch. Dist., 427 F.3d 186, 192 [2d Cir. 2005]).  "' [A]dequate compliance with the 
procedures prescribed would in most cases assure much if not all of what Congress wished in the 
way of substantive content in an IEP'" (Walczak v. Florida Union Free Sch. Dist., 1 42 F.3d 119, 
129 [2d Cir. 1998], quoting Rowley, 458 U.S. at 206;  see T.P. v. Mam aroneck Union Free Sch. 
Dist., 554 F.3d 247, 253 [2d Cir. 20 09]).  W hile the Second Circ uit has em phasized that school 
districts m ust com ply with the checklist of procedures for developing a student' s IEP and 
indicated that "[m]ultiple procedural violations may cumulatively result in the denial of  a FAPE 
even if the violations  considered individually do not" (R .E., 694 F.3d at 190-91), the Court has 
also explained that not all pro cedural errors render an IEP le gally inadequate under the IDEA 
(M.H., 685 F.3d at 245; A.C. v. Bd. of  Educ., 553 F.3d 165, 172 [2d Cir. 2009];  Grim v. 
Rhinebeck Cent. Sch. Dist., 346 F .3d 377, 381 [2d Cir. 2003]; Perricelli v. Carmel Cent. Sch. 
Dist., 2007 WL 465211, at *10 [S.D.N.Y. Feb. 9, 2007]).  Under the ID EA, if procedural 
violations are alleged, an adm inistrative officer may find that a student did not receive a FAPE 
only if the procedural inadequaci es (a) im peded the student' s right to a FAPE, (b) significantly 
impeded the parents'  opportunity to participate in the decision-m aking process regarding the 
provision of a FAPE to the student, or (c) caused a deprivation of educational benefits (20 U.S.C. 
§ 1415[f][3][E][ii]; 34 CFR 300.513[a ][2]; 8 NYCRR 200.5[j][4][ii] ; Winkelman v. Parma City 
Sch. Dist., 550 U.S. 516, 525-26 [2007]; R.E., 694 F.3d at 190; M.H., 685 F.3d  at 245; A.H. v. 
Dep't of Educ., 2010 WL 3242234, at *2 [2d Cir. Aug. 16, 2010]; E.H. v. Bd. of Educ., 2008 WL 
3930028, at *7 [N.D.N.Y. Aug. 21, 2008], aff' d, 2009 W L 3326627 [2d Cir. Oct. 16, 2009]; 
Matrejek v. Brewster Cent. Sch. Dist., 471 F. Supp. 2d 415, 419 [S.D.N.Y. 2007] aff'd, 2008 WL 
3852180 [2d Cir. Aug. 19, 2008]). 
 
 The IDEA directs that, in general, an IHO's decision m ust be m ade on substantive 
grounds based on a determ ination of whether the student received a FAPE (20 U.S.C. 
§ 1415[f][3][E][i]).  A s chool district offers a FAPE "by pr oviding personalized instruction with 
sufficient support services to perm it the child to benef it educationally from  that instruction" 
(Rowley, 458 U.S. at 203).  However, the "IDEA doe s not itself articulate any specific level of 
educational benefits th at m ust be provide d th rough an IEP" (W alczak, 142 F.3d at 130; see 
Rowley, 458 U.S. at 189).  The statute ensures an "appropriate" education, "not one that provides 
everything that might be thought desirable by loving parents" (Walczak, 142 F.3d at 132, quoting 
Tucker v. Bay Shore Union Free Sch. Dist., 873 F.2d 563, 567 [2d Cir. 1989] [citations omitted]; 
see Grim, 346 F.3d at 379).  Additionally, sch ool districts are not req uired to "m aximize" the  
potential of students with di sabilities (Rowley, 458 U.S. at  189, 199; Grim , 346 F.3d at 379; 
Walczak, 142 F.3d at 132).  Nonetheless, a school di strict must provide "an IEP that is ' likely to 
produce progress, not regression,'  and . . . affords the student with an op portunity greater than 
mere 'trivial advancement'" (Cerra, 427 F.3d at 195, quoting Walczak, 142 F.3d at 130 [citation s 
omitted]; see T.P., 554 F.3d at 254; P. v. Newi ngton Bd. of Educ., 546 F.3d 111, 118-19 [2d Cir. 
2008]; Perricelli, 2007 WL 465211, at *15).  The IEP m ust be "reasonably calculated to provide 
some 'm eaningful' benefit" (Mrs. B. v. M ilford Bd. of Educ., 103 F.3d 1114, 1120 [2d Cir. 
1997]; see Rowley, 458 U.S. at 192).  The s tudent's recomm ended program  must also be 
provided in the least restric tive environm ent (LRE) (20 U.S.C. § 1412[a][5][A]; 34 CFR 
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300.114[a][2][i], 300.116[a][2]; 8 NYCRR 200.1[cc], 200.6[a][1]; see Newington, 546 F.3d at 
114; Gagliardo v. Arlin gton Cent. Sch. Dist., 489 F.3d 105, 108 [2d Ci r. 2007]; Walczak, 142  
F.3d at 132; G.B. v. Tuxedo Union Free Sch.  Dist., 751 F. Supp. 2d 552, 573-80 [S.D.N.Y.  
2010], aff'd, 2012 WL 4946429 [2d Cir. Oct. 18, 2012]; E.G. v. City Sch. Dist. of New Rochelle, 
606 F. Supp. 2d 384, 388 [S.D.N.Y. 2009]; Patski n v. Bd. of Educ., 583 F. Supp. 2d 422, 428 
[W.D.N.Y. 2008]).  
 
 An appropriate educational program begins w ith an IEP that includes a statem ent of the  
student's present levels  of academic ach ievement and functional perf ormance (see 34 CFR 
300.320[a][1]; 8 NYCRR 200.4 [d][2][i]; Tarlowe v. Ne w York  City Bd. of Educ., 2008 WL 
2736027, at *6 [S.D.N.Y. July 3, 2008]  [noting that a CSE must consider, among other things, 
the " results of  the in itial eva luation or m ost recent evaluation" of th e student, as well as the 
"'academic, developm ental, and functional need s'" of the student]), establish es an nual goals 
designed to meet the student's needs resulting from the student's disability and enable him or her 
to make progress in the general education cu rriculum (see 34 CFR 30 0.320[a][2][i], [2][i][A]; 
8 NYCRR 200.4[d][2][iii]), and provides for the us e of appropriate sp ecial education services  
(see 34 CFR 300.320[a][4]; 8 NYCRR 200.4[d][2][v]; see also Application of the Dep't of Educ., 
Appeal No. 07-018; Application of a Child with a Disability, Appeal No. 06-059; Application of 
the Dep't of Educ., Appeal No. 06- 029; Application of a Child w ith a Disability, Appeal No. 04-
046; Application of a Child with a Disability, Appeal No. 02-014; Application of a Child with a 
Disability, Appeal No. 01-095; Ap plication of a Child Suspected of Having a Disability, Appeal 
No. 93-9). 
 
 A board of education may be required to reimburse parents for their expenditures for  
private educational services obtained for a student by his or her parents, if the services offered by 
the board of education were inad equate or inappropria te, th e serv ices s elected by the paren ts 
were appropriate, and equitable considerations  support the parents'  claim (Florence County Sch. 
Dist. Four v. Carter, 510 U.S. 7 [1993]; Sch. Comm . of Burlington v. Dep' t of Educ., 471 U.S. 
359, 369-70 [1985]; R.E., 694 F.3d at 184-85; T .P., 554 F.3d at 252).  In Burlington, the Court 
found that Congress intended retro active reimbursem ent to parent s by school officials as an 
available remedy in a proper case under the ID EA (471 U.S. at 370-71; see Gagliardo, 489 F.3d 
at 111; Cerra, 427 F.3d at 192).  "R eimbursement merely requires [a district] to belatedly pay 
expenses that it should have paid all along and woul d have borne in the first instance" had it 
offered the student a FAPE (Burlington, 471 U.S.  at 370-71; see 20 U.S.C. § 1412[a][10][C][ii]; 
34 CFR 300.148). 
 
 The burden of proof is on the school district  during an impartial hearing, except that a 
parent seeking tuition reim bursement for a unilateral pla cement ha s the burden of proof 
regarding the appropriateness of such placem ent (Educ. Law § 4404[1][c]; see R.E., 694 F.3d at 
184-85; M.P.G. v. New York City Dep' t of Educ., 2010 W L 3398256, at *7 [S.D.N.Y. Aug. 27, 
2010]).  
 
VI. Discussion 
 

A. Scope of Review 
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 Before reaching the merits in this c ase, a determination must be made regarding which 
claims are properly before me on appeal.  Specifically, the parents cross-appeal the IHO's failure 
to determine whether the 12:1+1 special class placement was appropriate and whether the health 
paraprofessional services, as a group service, w as appropriate.  However, as argued, in part, by 
the district, a review of the hear ing record revea ls that the parents raised these issues  as a bases  
upon which to conclude that the district failed to offer the student a FAPE for the 2012-13 school 
year for the first time in the cross-appeal, and thus, are outside the scope of review on appeal (see 
Tr. pp. 1-359; Dist. Exs. 1-7; Parent Exs. C-D; F-N; IHO Ex. I). 
 
 With respect to the a llegations regarding the appropriateness of th e 12:1+1 special class 
placement and the health paraprofessional services, as a group service, now raised in the parents' 
cross-appeal for the first tim e, the party requesting an impartial hearing has the first opportunity 
to identify the range of issues to be addresse d at the hearing (Applica tion of a Student with a 
Disability, Appeal No. 09-141; Application of the Dep' t of Educ., Appeal No. 08-056).  
However, a party requesting an im partial hearing may not r aise issues a t the im partial hearing 
that were not raised in its due proc ess complaint notice unless the other party agrees (20 U.S.C. 
§ 1415[f][3][B]; 34 CFR 300.508[d][3][i], 300.51 1[d]; 8 NYCRR 200.5[j][1][ii]), or the original 
due process complaint is amended prior to the impartial hearing per permission given by the IHO 
at least five days prior to the im partial hearing (20 U.S.C. § 1415[ c][2][E][i][II]; 34 CFR 
300.508[d][3][ii]; 8 NYCRR 200.5[i][7][b]; B.P. v. New York City Dep' t of Educ., 2012 WL 
33984, at *4-*5 [E.D.N.Y. Jan. 6, 2012]; M.R. v. S. Orangetown Cent. Sch. Dist., 2011 W L 
6307563, at *12-*13 [S.D.N.Y. Dec. 16, 2011]; C.F. v. New York City Dep't of Educ., 2011 WL 
5130101, at *12 [Oct. 28, 2011]; C.D. v. Bedford Cent. Sch. Dist., 20 11 WL 4914722, at *13 
[S.D.N.Y. Sept. 22, 2011]; R.B. v. Dep't of Educ., 2011 WL 4375694, at *6-*7 [S.D.N.Y. Sept. 
16, 2011]; M.P.G., 2010 WL 3398256, at *8).  
 
 Upon review, I find that the parents'  due process com plaint notice cannot be reasonably 
read to inc lude challen ges to the appropria teness of the recomm ended 12:1+1 special class 
placement or the health paraprofessional services, as a group service, now asserted in the parents' 
cross-appeal as a basis upon which to now conclude  that the district failed to offer the student a 
FAPE for the 2012-13 school year (see Dist. Ex. 1 at  pp. 1-5).  The hearing record dem onstrates 
that the iss ues f or resolution bef ore the IHO included c hallenges to  specif ic as pects of  the 
assigned public school site, and the district' s ability to im plement the student' s February 2012 
IEP at the assigned public school site (see id.).  Mo reover, a further review of the hearing record 
shows that the district did not agree to an expansi on of the issues in this case, nor did the parents 
attempt to am end their due process com plaint notice (see Tr. pp. 1-359; Dist . Exs. 1-8; Parent 
Exs. C-D; F-N; IHO Ex. I). 
 
 Moreover, to the extent that the Second Circu it has held that issues not included in a due 
process complaint notice may be ruled on by an ad ministrative hearing officer when the dis trict 
"opens the door" to such issues with the purpose of defeating a claim  that was raised in the due 
process complaint notice (M.H., 685 F.3d 217, at 250- 51; see D.B. v. New York City Dep' t of 
Educ., 2013 WL 4437247, at *6-*7 [S .D.N.Y. Aug. 19, 2013]; N.K. v. New York City Dep' t of 
Educ., 2013 WL 4436528, at *5-*7 [S .D.N.Y. Aug. 13, 2013]; A.M. v. New York City Dep' t of 
Educ., 2013 WL 4056216, at *9-*10 [S.D.N.Y. Aug. 9, 2013]; J.C.S. v. Blind Brook-Rye Union 
Free Sch. Dist., 2013 WL 3975942, *9 [Aug. 5, 2013]; B.M.  v. New York City Dep' t of Educ., 
2013 WL 1972144, at *5-*6 [S.D.N.Y. May 14, 2013]), th e allegations raised  in the parents'  
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cross-appeal for the first tim e on appeal were initially rais ed—if at all during the  im partial 
hearing—by the parents or by counsel for the parents on cross-examination of a district witnesses 
or during opening statem ents or closing br iefs (see, e.g., Tr. pp. 22-53, 74-77, 82-84, 88-89, 92, 
96, 115-16, 122-24, 135-40, 142, 147-52, 154).   
 
 Here, the district did not ini tially elicit testimony regarding these issues, and at the outset 
of the im partial hearing, request ed that the IHO render a decisi on on its m otion to dism iss the 
parents' due process complaint notice, which argue d that all of the parents'  allegations therein 
related to the assigned public school site and under recent decisional law, these allegations were 
speculative and not properly before the IHO (see Tr . pp. 5-8; Dist. Ex. 7 at pp. 1-7).  At that 
time, the parties agreed to allow the  IHO to reserve his dec ision on the  motion to dism iss, and 
proceeded with openin g statem ents (see Tr. pp. 8, 19-29).  Prior to m oving forward with 
testimonial evidence, however, the d istrict asked the IHO to address issu es noted in the parents'  
opening statement—and in particular, the statements regarding the district's failure to provide the 
student with one-to-one paraprof essional services—that were not raised in the parents'  due  
process complaint notice (Tr. pp. 26, 29-32).  No ting that the IHO did not conduct a prehearing 
conference, the district asserted that it was necessary to address these issues as it would affect the 
presentation of its case—noting that based  up on its inte rpretation of the parents'  due process 
complaint notice, the district h ad not intended to call an  "IEP witness"—and requested that th e 
IHO make a finding as to whether the paraprofessional services was an issue to be determined at 
the impartial hearing (see Tr. pp. 29-31, 98-99; s ee also Tr. pp. 42-49 [objecting to the parents'  
submission of docum entary evidence related to the parap rofessional services issue]).  The IHO 
declined to issue a finding, and in stead, instructed the parties to raise these arguments in closing 
briefs (see Tr. pp. 31-32, 53).   
 
 At the conclusion of the first day of the impartial hearing, the district requested a 
continuance for additional tim e within which to "properly respond" to what it perceived as the 
"new issue" of the paraprofessi onal services (Tr. pp. 98-99).  On the second day of  the impartial 
hearing, the dis trict p resented the district school psychologist w ho participated at the student' s 
February 2012 CSE m eeting to sp ecifically address the p araprofessional services recommended 
in the February 2012 IEP (see Tr. pp. 110-22).  Du ring the cross-exam ination of the district 
school psychologist, the district specifically objected to questions related the 12:1+1 special class 
placement recommended in the February 2012 IEP as  outside of the scope of the due process 
complaint notice (see Tr. pp. 135-38).  In addition, a review of the hearing record dem onstrates 
that the district repeatedly objected to any line of questioning that fell out side the scope of the 
due process com plaint notice; theref ore, I find that  the district did not " open the door" to these 
issues under the holding of M.H. 
 
 Where, as here, the parents did not seek th e district's agreement to expand the sco pe of 
the impartial hearing to include thes e issues or seek to inclu de these iss ues in an am ended due 
process co mplaint no tice, I  dec line to  rev iew th ese issues.  To ho ld otherwise inhibits the 
development of the hearing record for the IHO' s consideration, and renders the IDE A's statutory 
and regulatory provisions m eaningless (see 20 U.S.C. § 1415[f][3][B]; 34 CFR 300.511[d], 
300.508[d][3][i]; 8 NYCRR 200.5 [j][1][ii]; see also B.P., 2012 WL 33984, at *4-*5 [explaining  
that "[t]he scope of the inquiry  of the IHO, and therefore the SRO . . . , is lim ited to m atters 
either raised in the . . . impartia l hearing request or agreed to by [the opposing party]]"); M.R., 
2011 WL 6307563, at *13).  "By requiring parties to ra ise all issues at the lowest adm inistrative 
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level, IDEA ' affords full exploration of technica l educational issues, furt hers development of a  
complete fa ctual record and prom otes judicial  efficiency by giving th ese agencies the first 
opportunity to correct shortcom ings in their educ ational programs for disa bled children'" (R.B., 
2011 WL 4375694, at *6, quoting Hope v. Cortin es, 872 F. Supp. 14, 19 [E.D.N.Y. 1995] and 
Hoeft v. Tucson Unified Sch. Dist., 967 F.2d 1298, 1303 [9th Cir. 1992]; see C.D., 2011 WL 
4914722, at *13 [holding that a transportation issue was not properly preserved for review by the 
review officer because it was not raised in the party's due process complaint notice]).6 
 
 Accordingly, the allegations in the parents' cross-appeal raised for the first time on appeal 
are outside the scope of my review, and therefore,  these allegations will not be considered (see 
M.P.G., 2010 WL 3398256, at *8; Snyder, 2009 WL 3246579, at *7; see also Application of a  
Student with a Disability, Appeal No. 11-042; Application of a Student with a Disability, Appeal 
No. 11-041; Application of the Dep't of Educ., Appeal No. 11-035; Application of a Student with 
a Disability, Appeal No. 11-008; Application of a Student with a Disability, Appeal No. 11-002;  
Application of a Student with a Disability, Appeal No. 10-105; A pplication of a Stu dent with a 
Disability, Appeal No. 10-074; Application of a Student with a Disability, Appeal No. 09-112). 
 

B. Challenges to the Assigned Public School Site 
 
 Finding no challenges to the appropriatenes s of the February 2012 IEP, the district 
contends that the IHO erred in co ncluding that the district failed to offer the student a FAPE f or 
the 2012-13 school year based upon the district's failure to demonstrate that the assigned public 
school site was appropriate.  Specif ically, the district argues that it  had no obligation to establish 
that the assigned public school site would prope rly implement the student' s February 2012 IEP 
because the parents rejected th e assigned public school site,  and moreover, the parents'  claims 
were otherwise speculative. 
 
 Initially challenges to an assigned school are generally relevant to whether the district 
properly implemented a student's IEP, which is speculative when the student has not attended the 
public school and taken the IEP services offered by the district .  In these circum stances, 
generally, the sufficiency of the district's offered program must be determined on the basis of the  
IEP itself (R.E., 694 F.3d at 186-88).  The Second Circuit has explained that the parents' 
"[s]peculation that the school distri ct will not adequately adhere to  the IEP is not an appropriate 
basis for unilateral placement" (R.E., 694 F.3d at 195; see F.L. v. New York City Dep't of Educ., 
2012 WL 4891748, at *14-*16 [S.D.N.Y. Oct. 16, 2012]; Ganje v. Depew Union Free Sch. Dist., 
2012 WL 5473491, at *15 [W .D.N.Y. Sept. 26, 2012] [f inding the parents'  pre-implementation 
arguments that the d istrict would f ail to adhe re to the I EP were specula tive an d theref ore 
misplaced], adopted, 20 12 WL 5473485 [W.D.N.Y. Nov. 9, 2012]; see also K.L. v. New York 
City Dep't of Educ., 2013 W L 3814669, at *6 [2d Cir. July 24, 2013]; Reyes v. New York City 
Dep't of Educ., 2012 WL 6136493, at *7 [S.D.N.Y. Dec. 11, 2012]; R.C. v. Byram Hills Sch . 
Dist., 906 F. Supp. 2d 256, 273 [S.D.N.Y. 2012] [expl aining that "[g]iven the Second Circuit' s 
recent pronouncement that a school district may not rely on evidence that a child would have had 
                                                 
6 Indeed, "[t]he parent must state all o f the alleged deficiencies in the IEP in their initial due process complaint 
in order for the resolution period to function.  T o permit [the parent] to add a new claim after the resolution 
period has expired would allow them to sandbag the school district" (R.E., 694 F.3d 167 at 187-88 n.4; see also 
B.M., 2013 WL 1972144, at  *6 n.2 [noting that the "fai lure to raise an argument in a due process complaint 
precludes later review of that argument (whether jurisdictional or not)"]). 
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a specific teacher or spec ific aide to support an otherwise def icient IEP, it would be inconsistent 
to require evidence of the actual classroom  a student would be placed  i n wher e t he parent 
rejected an IEP before the studen t's class room arrangem ents were even m ade"]; Peter G. v. 
Chicago Pub. Sch. Dist. No. 299 Bd. of Educ., 2003 WL 121932, at *19 [N.D. Ill. Jan. 13, 2003] 
[noting that the court w ould not speculate regard ing the success of the s tudent's services where  
the parent removed student from the public school before the IEP services were implemented]). 
 
 While several district courts have, since R.E.  was decided, continued to wrestle with this 
difficult iss ue regard ing challeng es to the implem entation of  an IEP m ade bef ore the studen t 
begins attending the school and taking services  under the IEP (see D.C. v. New York City Dep' t 
of Educ., 2013 WL 1234864, at *11-*16 [S.D.N.Y. Mar. 26, 2013] [holding that the district must 
establish that it can im plement the student's IEP at the assigned school at th e time the parent is 
required to determine whether to ac cept the IEP or unilaterally place the student]; B.R. v. New 
York City Dep' t of Educ., 910 F.S upp.2d 670, 676- 78 [S.D.N.Y. 2012] [sa me]; E.A.M. v. New 
York City Dep' t of Educ., 2012 WL 4571794, at  *11 [S.D.N.Y. Sept. 29, 2012] [holding that 
parents may prospectively challenge the adequacy  of a "placem ent classroom" when a child has  
not enrolled in the scho ol because districts are not permitted to assign a child to a p ublic school 
that cannot satisfy the requirem ents of an IEP]),  I now find it necessary to depart from  those 
cases.  Since these p rospective im plementation cas es were  decid ed in  th e district courts, the 
Second Circuit has also clarified that, under factual circumstances similar to those in this case, in 
which the parents hav e rejected and unilaterally placed the student prio r to IEP i mplementation, 
"[p]arents are entitled to rely on the IEP for a de scription of the services that will be provided to 
their child" (P.K. v. New York City Dep't of Educ., (Region 4), 2013 WL 2158587, at *4 [2d Cir. 
May 21, 2013]), and, even m ore clearly that "' [t]he appropriate inquiry is into the nature of the 
program actually offered in the written plan,'  no t a retrospective assessm ent of how that plan 
would have been executed" (K.L., 2013 WL 3814669, at *6 [rejecting as im proper the parents 
claims related to how the proposed IEP would have  been implem ented]).  Thus, the analysis of 
the adequacy of an IEP in accordan ce with R.E. is  prospective in nature, but the analysis of the 
IEP's implementation is retrospective.  Therefore, if it becomes clear that the student will not be 
educated un der the p roposed IEP, there can  b e no denial of a FAPE due to  th e f ailure to 
implement the IEP (R.E., 694 F.3d at 186-88; see also Grim, 346 F.3d at 381-82 [holding that the 
district was not liable for a denial of a FAPE  where th e challenged IEP was determ ined to be  
appropriate, but the parents chose not to avail themselves of the public school program]).7 
 
 As explained more recently, "[t]he Second Circuit has been clear, however, that where a 
parent enrolls the ch ild in a priv ate placement before the tim e that the district would have been  
obligated to implement the IEP placement, the validity of proposed placement is to be judged on 
the face of the IEP, rath er than fro m evidence introduced later con cerning how the IEP m ight 
have been, or allegedly would have been, implemented" (A.M. v. New York City Dep't of Educ., 
2013 WL 4056216, at *13 [S.D.N.Y. Aug. 9, 2013]; see R.B. v. New York City Dep't of Educ., 

                                                 
7 The Sec ond Circuit has als o made clear that just b ecause a district is not required to place im plementation 
details such as the particular school site or classroom location on a student's IEP, the district is not permitted to 
choose any school and provide services that deviate from the provisions set forth in the IEP (see T.Y., 584 F.3d 
at 420 [district does not have carte blanche to provide services to a child at a school that cannot satisfy the IEP's 
requirements]).  Th e district has no option but to implement the written IEP and  parents are well with in their 
rights to compel a non-compliant district to adhere to the terms of the written plan.  
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2013 WL 5438605, at *17 [S.D.N.Y. Sept. 27, 2013]; E. F. v New Yor k City Dept. of Educ., 
2013 WL 4495676, at *26 [E.D.N.Y. Aug. 19, 2013]; M.R. v New York City Bd. of Educ., 2013 
WL 4834856, at *5 [S.D.N.Y. Aug. 14, 2013] [finding that  the argument that the assigned school 
would not have been able to im plement the IEP is "entirely speculative"]; N.K. v.  New York 
City Dep' t of Educ., 2013 W L 4436528, at *9 [S.D.N.Y. Aug. 13, 2013]  [citing R.E. and 
rejecting challenges to placement in a specific classroom because the "appropriate inquiry is into 
the nature of the program actually offered in the written plan"]).  
 
 In view of the forgoing, the parent cannot pr evail on the claim s that  the district would 
have failed to implement the IEP at the public school site because a retrospective analysis of how 
the district would have execute d the student' s March 2012 IEP at the assigned school is not an 
appropriate inquiry under the ci rcumstances of this case (R .E., 694 F3d at 186; K.L., 2013 WL 
3814669, at *6; R.E., 694 F3d at 186; R.C., 906 F. Supp. 2d at 273).  
 
 In this case, the district timely developed the student' s 2012-13 IEP and offered it to the 
student.  It is undisputed  that the parent enrolled  the student at Beacon prior to the tim e that the 
district became obligated to im plement the March 2012 IEP and rejected the IEP before visiting 
the assigned school (Parent Exs. E; J).  As the time for implementation of the student's IEP at the 
assigned public school site had not yet occurred when the parent rejected the dis trict's offer, the  
parent's various challenges relating to the assigned school, including the public school site' s 
ability to provide the related services, were speculative claims.  These were claims regarding the 
execution of the student' s program  and the distri ct was not obligated to  presen t re trospective 
evidence of the IEP' s implem entation to refu te them  (R.E., 694 F.3d at 186; K.L., 2013 W L 
3814669 at *6; R.C., 906 F. Supp. 2d at 273).  A ccordingly, there is no reason under these 
factual circumstances to disturb the IHO's rejection of the claim s related to the assigned public 
school site. 
 
 Moreover, assuming for the sake of argum ent that the student had attended the district' s 
recommended program at the assigned public school  site, the evidence in the hearing record 
would not support the conclusion that  the district would have viol ated the FAPE legal standard 
related to IEP i mplementation.  As m ore fully discussed below, the ev idence shows that the 
12:1+1 special class placem ent with a health pa raprofessional as a group service at the assigned 
district public school site  was capable of providing the stud ent with appropria te support at the 
job site, the frequency of job site v isits would not "thwart" the student's academic progress, and 
the evidence does not support the conclusion that the district would have deviated from the  
student's IEP in a m aterial or substan tial way (A.P., 2010 WL 1049297; Van Duyn, 502 F.3d at  
822; see T.L. v. Dep' t of Educ., 2012 WL 1107652, at *14 [E.D.N.Y. Mar. 30, 2012]; D.D.-S. v. 
Southold Union Free Sch. Dist ., 2011 WL 3919040, at *13 [E.D.N.Y. Sept. 2, 2011], aff'd, 2012 
WL 6684585 [2d Cir. D ec. 26, 2012]; A.L. v. New York City Dep' t of Educ., 812 F. Supp. 2d 
492, 502 [S.D.N.Y. 2011]; Savoy v. Dist. of Colu mbia, 844 F. Supp. 2d 23, 31 [D.D.C. 2012]; 
Wilson v. Dist. of Colum bia, 770 F. S upp. 2d 270, 274 [D.D.C. 2011] [focusing on the 
"proportion of services m andated to those ac tually provided, and the goal and im port (as  
articulated in the IEP) o f the specific service that was withheld"]; Catalan v. Dist. of  Columbia, 
478 F. Supp. 2d 73 [D.D.C. 2007]; s ee also L.J. v. Sch. Bd. of Broward County, 850 F. Supp. 2d 
1315, 1319 [S.D. Fla. 2012] [explaining that a different standard of review is used to address 
implementation claim s which is m aterially d istinct f rom the stand ard used to  measure the 
adequacy of an IEP]). 
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 Notwithstan ding the speculative nature of the parents'  challenges to the public school as 
explained above, the distri ct argues that the IHO erred in finding that th e district failed to 
adequately respond to the parent s' allegations concerning the student's onsite job training.  
Initially, the available evidence i ndicates that when questioned a bout the assigned public school 
site's obligation to adhere to the February 2012 IEP, the district school psychologist testified that, 
"[b]y law," the student’s teacher at the assigne d school "was responsible for the i mplementation 
of the IEP  and that would include  all the goals and tr ansition activities" (Tr. pp. 164-65).  The 
parent coordinator from  the assi gned school indicated that once a student enrolled in the public 
school site, the administrator and the unit coordinator reviewed the student's IEP and developed a 
class schedule based thereon (Tr. p. 93).  Sim ilarly, the  parent coo rdinator te stified that th e 
administrator at the public sc hool site was responsible f or im plementing that portion of a 
student's IEP that called for paraprofessional services (Tr. pp. 94-95).  
 
 Regarding the parents'  concern regarding how  the "12:1:1 class ra tio" would function at 
the job site or how the job site train ing woul d be integrated with the student' s academ ic 
instruction so as not to impede her academ ic progress, the district schoo l psychologist testified 
that the amount of tim e a student spent at a jobs ite depended upon that student' s needs (Tr. p. 
159).  Specifically, she noted that  a student may spend 60 percent of the time "in class," and the 
remaining 40 percen t of that tim e developing v ocational skills; s imilarly, the tim e apportioned 
between class and vocational skills could range from a "70/30 split" to an "80/20 split" (id.).   
 
 In testimony, the parent coordinator from the assigned public school site described how a  
student became involved in the vocational aspe ct of the assigned public school (see T r. pp. 61-
62).  She testified that "new students" enrolli ng for the first tim e at the assigned public school  
would initially be placed in a classroom  based upon their age (Tr. p. 63).  Assessm ents would 
then adm inistered to a new stude nt to determ ine the student' s "likes and dis likes"—noted, for 
example, in a Level I Vocational Assessm ent—and "[m]ore than likely, that first year, the 
student would be placed in a class that either would not go out to work or would be in the 
building" (Tr. pp. 62-63).  For the next school year, however, the parent coordinator testified that 
the stud ent's "like s and dislik es" would be incorporated into th e student' s IEP , as well as a 
student's interests after graduation, and the student would then be "placed in a program 
accordingly" (id.).  Sh e further testified  that in add ition to job  sites  outsid e of  the school 
building, the public school site also offere d "in-house program s such  as clerical and 
maintenance," as well a s recyc ling, m ailroom, culinary arts, and "m ouse squad," which she 
described as a com puter program  (Tr. p. 94).  Th e parent coordinator al so indic ated th at th e 
assigned public school site used a "blueprints fo r learn ing" curricu lum and that "instruction is 
differentiated for each student" (T r. pp. 71-72).  W ith respect to the job site training,  the paren t 
coordinator testified that the public school site offered approximately 10 to 12 different job sites  
and when a group of students attended the same job site, it was her u nderstanding that each 
student was given "individual wo rk" to do in the "s ame area" as the whole group (T r. pp. 78-79, 
87). 
 
 Thus, contrary to the IHO' s determinations, the evidence in the hearing record does not 
support a conclusion that the district failed to present sufficient evidence regarding the 
vocational or academic program that the assign ed public school site would have offered if the 
student had attended the assigned school.  Moreover, many of the details determined by the IHO 
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to have been lacking from  the district' s evid ence, such as the freq uency of the student's 
participation at a work site, were not specifi ed in the student' s February 2012 IEP.  Such 
particularized details regardi ng the delivery of the vocational and academ ic aspects of the 
student's IEP that the student would have receiv ed at the assigned pu blic schoo l site a re the 
epitome of speculation and, under th ese circumstances, the district  was not required to present 
such evidence.  Although I can appreciate the parent s interest in the precis e details of the daily 
delivery of the services under the IE P, no doubt driven their genuine concern for their daughter's 
well-being, at the sam e tim e some  adm inistrative flexibility m ust be accorded to  the schoo l 
district regarding the details of service delivery called for by the IEP.    
 
VII. Conclusion 
 
 Having determined that the evid ence in the h earing record d emonstrates that the dis trict 
sustained its burden to establish that it offere d the student a FAPE fo r the 2012-13 school year, 
the necessary inquiry is at an end an d there is no need to reach the issu e of whether the student' s 
unilateral placement at Cooke was an appropriate placement (Burlington, 471 U.S. at 370).   
 
 
 THE APPEAL IS SUSTAINED. 
 
 THE CROSS-APPEAL IS DISMISSED. 
 
 IT IS ORDERED that the IHO's decision dated August 9, 2013 is modified, by reversing 
those portions which found that th e district failed to offer th e student a FAPE for the 2012-13 
school year and ordered the district  to reimburse the parents for th e costs of the student' s tuition 
at Cooke for the 2012-13 school year. 
 
 
Dated:  Albany, New York _________________________ 
  November 29, 2013 JUSTYN P. BATES 
     STATE REVIEW OFFICER 
 


	Footnotes
	1 The student's eligibility for special education programs and related services as a student with an intellectualdisability is not in dispute (see 34 CFR 300.8[c][6]; 8 NYCRR 200.1[zz][7]).
	2 A parents' concern noted in the February 2012 IEP indicated that the student needed a "para[professional]" in a"community school;" the February 2012 CSE considered, and rejected, a special class placement in acommunity school (Parent Ex. D at pp. 2, 15).
	3 According to the February 2012 IEP, the student enjoyed working in a nursing home, and upon graduation,wanted to complete a course in the medical field (see Parent Ex. D at p. 3). In addition, the February 2012 IEPnoted that the student would participate in "on-the-job training as a nursing aid" (id.).
	4 The Commissioner of Education has not approved Cooke as a school with which school districts may contractto instruct students with disabilities (see 8 NYCRR 200.1[d], 200.7).
	5 The Second Circuit has determined that an exhaustive analysis by the IHO is not mandated in everyadministrative proceeding and that in appropriate circumstances summary disposition procedures may beemployed (J.D. v. Pawlet Sch. Dist., 224 F.3d 60, 69 [2d Cir. 2000]; see Application of the Dep't of Educ., Appeal No. 10-014; Application of the Bd. of Educ., Appeal No. 05-007; Application of a Child Suspected ofHaving a Disability, Appeal No. 04-059; Application of a Child with a Disability, Appeal No. 04-018).
	6 Indeed, "[t]he parent must state all of the alleged deficiencies in the IEP in their initial due process complaintin order for the resolution period to function. To permit [the parent] to add a new claim after the resolutionperiod has expired would allow them to sandbag the school district" (R.E., 694 F.3d 167 at 187-88 n.4; see alsoB.M., 2013 WL 1972144, at *6 n.2 [noting that the "failure to raise an argument in a due process complaintprecludes later review of that argument (whether jurisdictional or not)"]).
	7 The Second Circuit has also made clear that just because a district is not required to place implementationdetails such as the particular school site or classroom location on a student's IEP, the district is not permitted tochoose any school and provide services that deviate from the provisions set forth in the IEP (see T.Y., 584 F.3dat 420 [district does not have carte blanche to provide services to a child at a school that cannot satisfy the IEP'srequirements]). The district has no option but to implement the written IEP and parents are well within theirrights to compel a non-compliant district to adhere to the terms of the written plan.

