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DECISION
I. Introduction

This proceeding arises under the Individuals with Disabilities Education Act (IDEA) (20
U.S.C. 88 1400-1482) and Article 89 of the New York State Education Law. Petitioner (the
district) appeals from the decision of an impartial hearing officer (IHO) which found that it failed
to offer an appropriate educational program to the student for the 2018-19 school year.
Respondents (the parents) cross-appeal from the portion of the IHO's decision that found that the
student's unilateral placement at the International Institute for the Brain (iBrain) was not
appropriate and that equities did not favor the parents. The appeal must be sustained. The cross-
appeal must be dismissed.

I1. Overview—Administrative Procedures

When a student in New York is eligible for special education services, the IDEA calls for
the creation of an individualized education program (IEP), which is delegated to a local Committee
on Special Education (CSE) that includes, but is not limited to, parents, teachers, a school
psychologist, and a district representative (Educ. Law § 4402; see 20 U.S.C. § 1414[d][1][A]-[B];
34 CFR 300.320, 300.321; 8 NYCRR 200.3, 200.4[d][2]). If disputes occur between parents and
school districts, incorporated among the procedural protections is the opportunity to engage in
mediation, present State complaints, and initiate an impartial due process hearing (20 U.S.C.



§§ 1221e-3, 1415[e]-[f]; Educ. Law § 4404[1]; 34 CFR 300.151-300.152, 300.506, 300.511; 8
NYCRR 200.5[h]-[1]).

New York State has implemented a two-tiered system of administrative review to address
disputed matters between parents and school districts regarding "any matter relating to the
identification, evaluation or educational placement of a student with a disability, or a student
suspected of having a disability, or the provision of a free appropriate public education to such
student” (8 NYCRR 200.5[i][1]; see 20 U.S.C. § 1415[b][6]-[7]; 34 CFR 300.503[a][1]-[2],
300.507[a][1]). First, after an opportunity to engage in a resolution process, the parties appear at
an impartial hearing conducted at the local level before an IHO (Educ. Law § 4404[1][a]; 8
NYCRR 200.5[j]). AnIHO typically conducts a trial-type hearing regarding the matters in dispute
in which the parties have the right to be accompanied and advised by counsel and certain other
individuals with special knowledge or training; present evidence and confront, cross-examine, and
compel the attendance of witnesses; prohibit the introduction of any evidence at the hearing that
has not been disclosed five business days before the hearing; and obtain a verbatim record of the
proceeding (20 U.S.C. 8 1415[f][2][A], [hl[1]-[3]; 34 CFR 300.512[a][1]-[4]; 8 NYCRR
200.5[J1[3][Vv], [vii], [xii]). The IHO must render and transmit a final written decision in the matter
to the parties not later than 45 days after the expiration period or adjusted period for the resolution
process (34 CFR 300.510[b][2], [c], 300.515[a]; 8 NYCRR 200.5[j][5]). A party may seek a
specific extension of time of the 45-day timeline, which the IHO may grant in accordance with
State and federal regulations (34 CFR 300.515[c]; 8 NYCRR 200.5[j][5]). The decision of the
IHO is binding upon both parties unless appealed (Educ. Law 8 4404[1]).

A party aggrieved by the decision of an IHO may subsequently appeal to a State Review
Officer (SRO) (Educ. Law 8§ 4404[2]; see 20 U.S.C. § 1415[g][1]; 34 CFR 300.514[b][1]; 8
NYCRR 200.5[k]). The appealing party or parties must identify the findings, conclusions, and
orders of the IHO with which they disagree and indicate the relief that they would like the SRO to
grant (8 NYCRR 279.4). The opposing party is entitled to respond to an appeal or cross-appeal in
an answer (8 NYCRR 279.5). The SRO conducts an impartial review of the IHO's findings,
conclusions, and decision and is required to examine the entire hearing record; ensure that the
procedures at the hearing were consistent with the requirements of due process; seek additional
evidence if necessary; and render an independent decision based upon the hearing record (34 CFR
300.514[b][2]; 8 NYCRR 279.12[a]). The SRO must ensure that a final decision is reached in the
review and that a copy of the decision is mailed to each of the parties not later than 30 days after
the receipt of a request for a review, except that a party may seek a specific extension of time of
the 30-day timeline, which the SRO may grant in accordance with State and federal regulations
(34 CFR 300.515[b], [c]; 8 NYCRR 200.5[K][2]).

I11. Facts and Procedural History

According to the hearing record the student sustained a brain injury at birth resulting in
hypoxic damage to the basal ganglia and thalamus (Parent Exs. C at p. 1; D at p. 1).1 He has been

! The parties entered exhibits during both pendency hearings and during the impartial hearing. However, the IHO
did not resume the numbering she had used from the first pendency hearing date, resulting in three exhibits entered
into the hearing record as Parent Exhibits A-C, two exhibits entered into the hearing record as Parent Exhibits D-



diagnosed as having numerous medical conditions including acquired brain injury (seizure
disorder), spastic quadriplegia cerebral palsy, dystonia, microcephaly, bilateral congenital
dislocated hips, bilateral congenital foot deformities, scoliosis, global developmental delays, and
a cortical visual impairment, among others (Parent Ex. C at pp. 1, 17). As a result of the student's
multiple disabilities the student is g-tube dependent, non-verbal, and non-ambulatory (Parent EXs.
Catp.1; Tatpp. 1, 15; Uatpp. 1, 14). Additionally, due to these significant medical conditions,
the student has severe impairments in cognitive abilities, language, memory, attention, reasoning,
abstract thinking, judgment, problem solving, sensory, perceptual and motor abilities,
psychosocial behavior, physical functions, information processing, and speech (Parent Exs. T at p.
15; U at p. 14).

For the student's 2016-17 and 2017-18 school years the student attended the International
Academy of Hope (iHope), a nonpublic school for students with traumatic brain injury (TBI) (Tr.
p. 511-12; Parent Exs. D atp. 1; Gatp. 1; Hat p.1).

Relevant to the 2018-19 school year, the CSE chairperson reported that she had a meeting
in January 2018 with her leadership team to begin planning for the student's IEP for the 2018-19
school year (Tr. p. 179). The CSE chairperson further reported that in order to have parents and
staff fully attend CSE meetings, the CSE made an effort to reach out to the student's school because
there was a history of parents of students at the school not attending CSE meetings (Tr. pp. 179-
80).

By meeting notice dated February 27, 2018, the district informed the parents that it
scheduled a CSE meeting to take place on March 27, 2018 at 1:00 p.m. to review the results of the
student's reevaluation, determine the student's continued eligibility for special education services,
and to develop an IEP (Dist. Ex. 3 at p. 1).2 On March 15, 2018 the district conducted a social
history update and a level | vocational interview with the student's father (District Exs. 4; 6).

On March 27, 2018, an IHO issued a decision concerning a due process complaint notice
filed by the parents regarding the 2017-18 school year (Parent Ex. B). In the March 2018 IHO
decision, the IHO indicated that the district conceded that it failed to offer the student a free
appropriate public education (FAPE) for the 2017-18 school year and ordered that the district fund
the cost of the student's tuition and related services at iHope for the 2017-18 school year (id. at pp.
4,7). The IHO also ordered that the student's IEP be modified to reflect the student's classification

F, and two exhibits entered into the hearing record as District Exhibits 1-3, 6. As a result, to avoid any confusion,
reference to the exhibits entered during the first pendency hearing will be referred to using the date of the IHO's
first pendency decision (October 17, 2018 Pendency Parent Exs. A-C; October 17, 2018 Pendency District EX.
6). Reference to the exhibits entered during the second pendency hearing will be referred to using the date of the
IHO's second pendency decision (December 11, 2018 Pendency Parent Exs. A-F; December 11, 2018 Pendency
District Exs. 1-3). The remaining exhibits will be referred to without reference to any dates (Parent Exs. A-J; L-
V; Dist. Exs. 1-18).

2 It is unclear whether the March 2018 meeting took place as the district argues it did not take place but the parent
testified he attended the meeting (Tr. pp. 218, 266, 522; Dist. Ex. 15 at pp. 11-12).



as a student with a TBI and the student's program as a 6:1+1 special class at a nonpublic school
(id. atp. 7).

According to the district's computerized Special Education Student Information System
(SESIS) log, on April 11, 2018, the district emailed the parents a meeting notice informing them
of an April 17, 2018 meeting to reconvene to amend the student's IEP to reflect the March 2018
IHO Decision (Dist. Ex. 15 at p. 9).> The SESIS log also showed that on April 13, 2018, the
parents responded via email to the district and requested an alternate time as they would not be
available for the April 17, 2018 meeting (id. at p. 8). On April 17, 2018, the district emailed the
parents asking if they could participate via telephone because the meeting was intended to
implement the March 2018 IHO Decision (id. at p. 7). The district also indicated that if the parents
could not participate, they would need to reschedule the meeting (id.).

By letter dated April 17, 2018, the parents notified the district that they were unable to
attend the April 17, 2018 meeting scheduled for that day because the family was traveling out of
the country (Parent Ex. N at p. 1). Further, the parent requested that the CSE reconvene a full
committee meeting that included the district school physician as well as the student's providers
from his then-current program at iHope (id.). The parents also indicated their availability to meet
for a CSE meeting any day after 3:00 p.m. (id.). In addition, the parents indicated that they looked
forward to addressing the issues outlined in the recent March 2018 IHO Decision as well as to
developing an appropriate and timely IEP for the 2018-19 school year (id.). Lastly, the parents
requested that the CSE consider a placement for the student in a nonpublic school and conduct the
necessary evaluations for such consideration prior to the CSE convening (id. at p. 2).

By meeting notice dated April 17, 2018, the district rescheduled the CSE meeting to take
place on April 26, 2018 at 3:00 p.m. to review the results of the student's reevaluation, determine
the student's continued eligibility for special education services, and to develop an IEP (Dist. Ex.
7 at p. 1). According to the SESIS log, on April 26, 2018, the district called the student's mother
regarding her attendance for the meeting that day and she advised that she was unaware of the
meeting and needed to consult with the student’s father and her attorney (Dist. Ex. 15 at p. 5). The
district also left messages with the student's father regarding the April 26, 2018 meeting (id.).

On April 27, 2018, the district sent the parents a notice of meeting scheduling a CSE
meeting for May 22, 2018 at 3:30 p.m. to review the results of the reevaluation, determine the
student's continuing eligibility, and develop an IEP (Dist. Ex. 9).

On April 30, 2018, the district sent a prior written notice to the parents (Dist. Ex. 10 at p.
1). The April 2018 prior written notice indicated that the parents’ request to reconvene the CSE
meeting for the 2017-18 school year was denied because the meeting was already held on April
26, 2018 but the CSE would grant a "Parent Conference" to review the 2017-18 modified IEP that
reflected the March 2018 IHO decision (Tr. pp. 197-98; Dist. Ex. 10 at p. 1). The CSE also granted
the parents' request to convene a CSE meeting for the student's 2018-19 school year and proposed
that a CSE convene on May 22, 2018 at 3:30 p.m. (Dist. Ex. 10 at p. 1). The prior written notice
also granted the parents’ request to have the district school physician participate in the May 2018

3 It appears the district also considered amending the student's IEP without a meeting to reflect the changes ordered
in the March 2018 IHO decision (Dist. Ex. 15 at pp. 8, 10-11).



CSE meeting; however, the CSE denied the parents' request that the physician participate in-person
(id.). Inaddition, the CSE granted the parents' requests to include iHope staff in the meeting notice
and to include a parent member at the CSE meeting (id. pp. 1-2). However, the CSE did not grant
the parents' request to hold the CSE meeting at iHope (id. at p. 2).

By letter to the district dated May 18, 2018, the parents, through their attorneys, advised
the district that the May 22, 2018 meeting should not take place because the parents wanted a "Full
Committee Meeting™ and the meeting notice failed to mandate a district physician "participat[ing]
in person™ and a parent member (Parent Ex. O at pp. 1-2). The parents further specified that all
members needed to appear at the meeting in person and requested that the names of the parent
member and school physician be provided in the meeting notice (id. at p. 2). Next, the parents
indicated that they were rejecting the proposed "Parent Conference™ and wanted a reconvene of
the CSE meeting to discuss the 2017-18 IEP as well as to address the student's 2018-19 school
year (id.). Further, the parents requested that the district accommodate the family when scheduling
the CSE meeting by offering dates and times Monday through Friday after 3:00 p.m. with the
exclusion of May 31, 2918 and June 1, 2018 (id.). The parents also requested that the district
conduct "any evaluations necessary when considering a non-public school placement” and
indicated that the district's Standard Operations Procedure Manual (SOPM) required a
psychological assessment and assessment of the student's educational needs in such circumstances
(id.). Finally, the parents requested a draft agenda of the IEP meeting in writing at least seven
days prior to the CSE convening (id. at p. 3).

On May 22, 2018 a CSE convened to determine the student's continued eligibility for
special education services and to recommend a program for 2018-19 school year (Dist. Ex. 12 at
p. 22). The CSE was comprised of a special education teacher, a district psychologist who also
served as the district representative, and the district physician by telephone (id. at p. 24). Neither
the parents nor the student's providers from the private school attended the May 2018 CSE meeting
(Dist. Exs. 12 at p. 24). The CSE called the parents and iHope during the CSE meeting; however,
the parent indicated that he was not able to participate and the iHope representative did not answer
the phone (Dist. Ex. 13 at pp. 1, 3). With respect to the information available to the CSE, the IEP
and prior written notice indicated that the CSE considered an IEP for the 2018-19 school year
(developed by iHope on March 22, 2018), a January 12, 2018 iHope quarterly progress report, a
January 2018 classroom observation, a March 2018 social history, a March 15, 2018 level one
vocational interview, and the student's 2017-18 IEP (Dist. Ex. 12 atp . 1; 14 at p. 2). Having found
the student eligible for special education services as a student with multiple disabilities, the May
2018 CSE recommended that the student attend a 6:1+1 special class in a specialized school (Dist.
Ex. 12 at pp. 18-19, 21-22).* The May 2018 CSE also recommended that the student receive
related services including three 40-minute sessions of individual occupational therapy (OT) per
week , five 40-minute sessions of individual speech-language therapy per week, five 40-minute
sessions of individual physical therapy (PT) per week, two 40-minute sessions of individual vision
education services per week, two 40-minute sessions of individual assistive technology (AT)
services per week, and one 40-minute session per month of individual/group parent counseling
and training (id. at pp. 18-19). The May 2018 CSE also recommended supplementary aids and

4 There is also a reference to a "non-public school" but it appears that this was a typographical error (Dist. Ex. 12
at p. 18).



services/program  modifications/accommodations including an individual transportation
paraprofessional, a specified augmentative and alternative communication device with software
and a wheelchair mount , ongoing training for the assistive technology, a 1:1 paraprofessional, and
an "All Day" 1:1 nurse (id. at p. 19).°

In a prior written notice to the parents, dated June 17, 2018, the district summarized the
May 2018 CSE's special education program recommendations and enclosed a school location letter
identifying the particular district public school site to which the district assigned the student to
attend for the 2018-19 school year (Dist. Ex. 14).

On June 18, 2018, the parents signed an enrollment contract with iBrain for the student's
attendance for the 2018-19 school year (Parent Ex. J at pp. 1-6).

On June 21, 2018, the parents sent the district a letter indicating their intent to unilaterally
place the student at iBrain for the 2018-19 school year and to seek public funding for the placement
(Parent Ex. P at p. 1). The parents stated that the district did not provide an appropriate program
or placement to address the student's educational needs and that they were still requesting that the
district schedule an appropriate CSE meeting at a "mutually agreeable date and time to allow for
all members of the [CSE] team to participate™ (id.).

A. Due Process Complaint Notice

In a due process complaint notice dated July 9, 2018, the parents alleged that the district
failed to offer the student a FAPE for the 2018-19 school year (Parent Ex. A at pp. 1-3). Initially,
the parents requested that pendency be determined to consist of prospective payment of tuition and
expenses, including special transportation, at iBrain based on an unappealed IHO decision (id. at

pp. 1-2).

Next, the parents argued that the district failed to develop an appropriate IEP for the student
because the district "ignored™ a written request for a reconvene of the March 27, 2018 CSE meeting
and held the CSE meeting without the parents or "any of the mandated members present” (Parent
Ex. Aat p. 2). The parents alleged that the district significantly impeded the parents' opportunity
to participate in the decision-making process regarding the provision of FAPE to the student (id.).
More specifically, the parents alleged that the May 2018 CSE meeting was not held at a time that
was mutually agreeable to the parents, did not comply with the parents' request for a "full
committee” meeting, and the district's CSE members "feigned interest” in the independent
evaluative information and reports provided by the student's teachers and related service providers
at iHope (id.).

With respect to the May 2018 IEP, the parents argued that the student would experience
"substantial regression™ due to the CSE's unsubstantiated reduction in the student's related services
mandates and the student-to-teacher ratio of the recommended class (Parent Ex. A at p. 2). The
parents further argued that the May 2019 IEP was not appropriate because it did not indicate the
student's disability classification as TBI, did not adequately describe the student's then present

5 The IEP references an AAC device (Dist. Ex. 12 at p. 19). As noted by district counsel during the hearing, an
AAC device is an acronym for an augmentative and alternative communication device (see Tr. p. 380).



levels of performance or management needs, contained annual goals that were not measurable, and
lacked an extended school day (id. at p. 3). Next, the parents contended that the district failed to
offer an appropriate "program and placement” that would meet the student's "highly intensive
management needs" or place the student in his least restrictive environment (LRE) (id.). The
parents contended that the May 2018 CSEs program recommendation of a 6:1+1 special class was
insufficient to address the student's needs because it was "too large" a ratio to ensure the constant
"1:1 support” and "1:1 direct instruction™ the student needed to make progress (id.). As relief, the
parents requested direct funding of the student's program at iBrain for the 2018-19 extended school
year along with transportation costs, including a 1:1 travel aide, and an order for the CSE to
reconvene an annual review meeting for the student (id.).

B. Impartial Hearing Officer Decision

A hearing to determine the student's pendency placement was held on August 14, 2018 (Tr.
pp. 1-34). The parents asserted that pendency lay in the unappealed IHO decision, dated March
27, 2018, which awarded the parents the cost of the student's tuition at iHope for the 2017-18
school year (see Tr. pp. 28-29; see Parent Exs. A at pp. 1-2; B at p. 8). Further, the parents asserted
that the student was currently attending iBrain, which constituted a valid pendency placement
because it was substantially similar to iHope (Tr. pp. 20, 28-29). The district argued that "there
[wa]s no right to pendency when the Parent removed the student from the Student's pendency
placement in order to unilaterally discontinue the services constituting his pendency placement,”
which the district asserted was at iHope (October 17, 2018 Pendency District Ex. 6 at p. 5). In the
alternative, the district argued that iHope and iBrain were not substantially similar (id.).

By interim decision dated October 17, 2018, the IHO determined that iBrain was not the
student's pendency placement because iBrain was not materially and substantively similar to iHope
(Oct. 17, 2018 Interim IHO Decision at p. 4).° Initially, the IHO expressed concern that testimony
from the director of special education at iBrain (the iBrain director) indicated iBrain would have a
vision services teacher in September 2018 and social worker in August 2018; however, "in the
[p]arent's [closing] brief, it is stated that '[u]pon information and belief, iBrain is, in fact, currently
staffed with vision education teachers' " (id. at pp. 3-4; see October 17, 2018 Pendency Parent Ex.
Catp. 7n.6). The IHO noted that the provision of vision services should not be "subject to
guessing,” particularly when the student was mandated to receive two hours of vision services
weekly (id. at p. 4). In addition, the IHO found that testimony from the iBrain director regarding
iBrain's teaching philosophy, physical structure, and student composition, lacked sufficient detail
to make a meaningful comparison to iHope (Oct. 17, 2018 Interim IHO Decision at p. 4). The
IHO also found that the iBrain director's testimony was "conclusory" rather than "factual” (id.). In
addition, the IHO noted that the parents failed to disclose a lesson plan or IEP for the student's
2018-19 school year and appended an iHope IEP that was developed for the 2017-18 school year
when submitting a brief to the IHO regarding the issue of pendency (id.).

Based on the foregoing, the IHO concluded that iBrain could not constitute the student's
pendency placement and denied the parents' request for tuition at iBrain for the 2018-19 school

& The IHO cover sheet for the October 17, 2018 IHO interim decision on pendency was not paginated. To avoid
confusion, page references to the October 2018 IHO interim decision on pendency rely on the same pagination
referenced in the October 2018 IHO interim decision, which excludes the cover sheet.



year (Oct. 17, 2018 Interim IHO Decision at p. 4). Nevertheless, the IHO found that the student
was entitled to special education transportation and ordered the district to "provide special
transportation accommodations including "limited travel time of 60 minutes, a wheelchair-
accessible vehicle, air conditioning, flexible pick-up/drop-off schedule, and a paraprofessional™

(id.).

Following the issuance of the October 2018 interim decision, the parents requested that the
IHO change the student’s pendency placement to reflect that the student should receive the support
of a nurse for transportation, indicating that it had been requested in the parents' due process
complaint notice (December 11, 2018 Pendency District Ex. 3 at p. 1). The parties then
participated in a prehearing conference on November 2, 2018 to schedule hearing dates for the
parents' request to re-open the IHO's October 2018 decision on pendency (Tr. pp. 35-44).” During
the prehearing conference, the IHO agreed to change the student's pendency transportation to
include a nurse (Tr. pp. 38-39).

On November 26, 2018, the parties participated in a second prehearing conference to
discuss re-opening the IHO's October 2018 interim decision on pendency (Tr. pp. 45-144). The
IHO determined that the parents had provided a sufficient basis to reopen the October 2018
pendency decision and allowed the pendency hearing to go forward (Tr. pp. 55-56). In a second
interim decision dated December 11, 2018, the IHO denied the parents' request for pendency at
iBrain and reaffirmed the October 2018 interim decision on pendency (Dec. 11, 2018 Interim IHO
Decision at p. 5).% Initially, the IHO found that testimony from the clinical director at iBrain
should not be considered "new and material™ because the parents' argument that the clinical
director at iBrain was unavailable to testify during the August 14, 2018 pendency hearing was
"unavailing” (id. at p. 2). Nevertheless, the IHO found that based on the testimony of the iBrain
clinical director and documents admitted into evidence, the IHO remained "unconvinced" that
iBrain's program was substantially similar to iHope's program and denied the parents' request for
pendency at iBrain (id. at pp. 3, 5). However, identical to the October 2018 interim decision, the
IHO found that the student was entitled to special education transportation and ordered the district
to provide special transportation including "limited travel time of 60 minutes, a wheelchair-
accessible vehicle, air conditioning, flexible pick-up/drop-off schedule, and a paraprofessional™
(id. at p. 5).

On February 1, 2019, the IHO began conducting the impartial hearing on the merits of the
parents' claims for the 2018-19 school year and concluded on June 26, 2019, after four days of
proceedings in addition to the earlier pendency hearings (Tr. pp. 145-575). In a final decision
dated October 16, 2019, the IHO found that the district denied the student a FAPE for the 2018-

" The IHO indicated that on or about October 18, 2018, the parents requested a re-opening of the October 2018
interim decision on pendency but were denied (Dec. 11, 2018 Interim Decision at p. 1). The IHO further indicated
that on November 1, 2018, the parents made another request to re-open the IHO's October 2018 interim decision
on pendency which was ultimately granted (see Tr. p. 36; Dec. 11, 2018 Interim IHO Decision at p. 1).

8 The IHO cover sheet for the December 11, 2018 IHO interim decision on pendency was not paginated. To avoid
confusion, page references to the December 2018 IHO interim decision on pendency rely on the same pagination
referenced in the December 2018 IHO interim decision, which excludes the cover sheet.



19 school year, that iBrain was not an appropriate unilateral placement for the student, and that
equitable considerations did not favor the parents (IHO Decision at pp. 4-26).°

Initially, the IHO found that the district denied the student a FAPE for the 2018-19 school
year because the district failed to recommend a transportation nurse in the student's May 2018 IEP
(IHO Decision at p. 16-17). The IHO found that the recommended transportation paraprofessional
was "insufficient support™ for the student because a paraprofessional is not qualified to administer
medication and the student needed medication if a seizure event occurred during the student's
commute (id.). The IHO found that the March 2018 CSE and the May 2018 CSE were both duly
constituted (id. at pp. 8, 9). With respect to the May 2018 CSE meeting, the IHO determined that
the CSE consisted of a special education teacher, a school physician who participated by telephone,
and a district representative who also served as the school psychologist (id. at p. 9). The IHO
noted that staff from iHope were not present but had attended the March 2018 CSE meeting (id.).
Regarding the parents' participation during the May 2018 CSE meeting, the IHO found that the
SESIS log indicated that there were multiple efforts by the May 2018 CSE to have the parents
participate during the CSE meeting in person and by telephone (id. at pp. 8-9). The IHO further
found that the parents "chose not to attend” the May 2018 CSE meeting for reasons the IHO did
not find "legitimate” (id. at p. 9).

Next, the IHO found that once the May 2018 CSE determined a 6:1+1 special class
placement in the district was appropriate for the student, it was not required to consider the
appropriateness of placing the student at a nonpublic school and further found that the district was
not required to schedule evaluations for the student in consideration of a nonpublic school
placement (id. at p. 10). With respect to the student's classification, the IHO questioned whether
TBI was an appropriate classification for the student as the classification does not include injuries
caused by birth trauma, and then found that the multiple disabilities classification was a better one
for the student when looking at the student's conditions in "total rather than in isolation™ (id. at pp.
11-13). The IHO further noted that an incorrect disability classification does not result in a denial
of FAPE absent evidence that the student's program was developed solely based on classification
rather than on the student's needs and went on to note that the May 2018 IEP addressed the student's
needs and was not developed based solely on the student's disability category classification (id. at
pp. 12-13).1°

Concerning the annual goals included in the May 2018 IEP, the IHO found that they were
appropriate because they targeted the student's needs and provided sufficient information to guide
a teacher in instructing the student (id. at pp. 14-15). With respect to the recommendation for
related services, the IHO rejected the parents' argument that the student required 60-minute
sessions and found that the parents did not provide any independent medical testimony or
documentation to support the asserted need for 60-minute related services in the areas of OT, PT,
speech-language therapy or vision services (id. at pp. 13-14). The IHO also found that although

% The pagination in the October 16, 2019 IHO decision restarts after "Page 2". In this decision, | will refer to the
pages in the IHO Decision in consecutive order. The first page of the document is page number 1 and the last
page of the document is page number 27.

10 Although the IHO references a March 2018 IEP, it is clear from the context of the IHO Decision, and the
absence of a March 2018 IEP from the hearing record, that the IHO is referring to the May 2018 IEP.



the student made progress with 60-minute sessions at iHope, there was no evidence that the student
would have regressed with the May 2018 CSE's recommended 40-minute related services sessions
and further found that the frequency and duration of related services was sufficient to allow the
student to receive educational benefits given the student's distractibility, limited mobility, and
discomfort associated with feeding (id. at p. 14). The IHO determined that the IEP recommended
assistive technology and that the management needs in the May 2018 IEP "encapsulate[d] the
needs as shown in the iHope IEP" and the iHope IEP did not need to be copied "word for word"
(id. at p. 16). In addition, the IHO found that the May 2018 CSE's reco